*TESTAMENTS a 


LAST W'ILS- 
| Very profitable to be vnderſtood of all che Subiets 


of wA —_ of ENG LA NG, {defiroustoknow, Whether, 


Whereof,and How,they may maketheir T't $TAMENT,S 
and by what meanes the ſame may be effected or hingered,) and 
n0 lefle acceprable, alwell for the rarehefſe of the 
Worke. as for the eafinefleof rhe 
Stile and Methods 


Compiled of fuch Lawes Ecclefiaſticall and Cluill, asbe: 


not repugnans tothe Lawes , (uſtomes, or Statutes of 
this REAL ME, norderogatorte tothe 
£ Prerogatine Rogall. 


In which Treatiſe alſo are inſerted diners Statutes 
_ of this LA ND, together with mention of lundry 
Cuflemes,; as-well Generallaa Particular; - "> IF 
not impertinent theret9. 


By Henry Swinburne, ſometime Judge of the Prerogatiue 
Court of Y © RKE_ 
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EVERE SI 
MO IN CHRISTO 
PATRYI, 

GV LIE LM O-: 
DEI PROVIDENTIA, 

* Archiepiſcopo Cantuarienſi, totius 
"ANGL1 & Primati & Metropo- 
litano, R E G1 & Sanfioribus 
Concilijs , & Acadcemiz 


Oxonenſcs Cancellario- 
honcrariſlimo. 


>| Lucubratiſimum i» 
Pal ud op (iluftriffr.- 
Sel me Ecclehz Bri- 
M tannice Prejul ) 
tam: | Aathorti acu- 
| mine celeberrimum, 
tum Patyocintj e«- 
#1 MInen- 


"= 


Lens. ed 


minentia ame baetutifaymum, tuo nunc in- 
augurari pre /idio defiitutun rogat. Sculi- 

+... cet, Patrem habuit,babuit cp Patronum: 

. -  weroſque handatifiimos 1 hunc , duratare 
Hame Archiepiſcopum , illum, non minori 
merit, quam dignitate illuftrem : quorum 

teſtata praconia twam non latere Cel/undi- 

nem explorate novimus, Oper vero ſubli- 

| me meritum, cum plebe etiam nobiles, cum 
imperity etiam periti famdin inteliexere_ 

omnes. Eft quidem de Teftamentis Liber, 

in pacificum Reipublice totius emolumen- 

tum excogitatus & editns, e0q, dipnior, 

Patrocmio veſtro, cu ab Auguſhiſimo 

Principe Summum totius [ur Eccle/raſti- 

ci regimen commiſſum eſt. Uolumen vero 

| frm, cum conſultiſumus Author , velnti 

perpetunm in patriam pietatis monumen- 

tum \perdurare voluit, id cure praferttm.. 

T7 ypographo demandavit ,, & addixit. 

N95 1g tur fidem innobis repofitam pr e- 

| Rlantes, buic prols perennitatis Genium.- 
« parente ſuo nate , (quoad Typi poſe 
Z a ko ſunt) 


ſunt) vitam extendimus. Q nod verolabo- 

ribus noſtris maximum afferet decus, ſubli. 
mitatis tux imploramus Patrocinium, a cut 
jus Favonis Typographorum conatus om- 
nes vigorem,vitamg trabunt, Hinc noſtra 
(Illuſtrifime Antſtes) audacte, & hoc 
freti privilegio,literarium hunc alumnums 
(pol Patris fata ſuperititem) cum nobis 
metip/is tuteleveſtre humilame devovemus.. 
Dipnare illum obteſtamur adoptione Pu« 
pillari, & Poſthumam banc Editionem.. 
ab omni injuriarum_ impets tuo favore._ 
afferas. De Fure eſt Traflatus, tunm. 
ergo juſtiſiime prefidium_s ambit , cui a 
Majeilate Regia Auguiliſiima Furis Ec- 
cleſiaſtici & curiarum authoritas deman- 
datur.. Hac ſþe freti, Amplitudinis tux dex: 
tram deoſculamur ſupplices ; = 


Celſitudinistuz ſervi 
devotiſsimu,, 


Bibliopolarum Sociems, 


To the Reader. 
Rear and wonderfull is the 


Writers of the Ciuill and 


their ſundryſorts of books; 
as lecures, Counlels,tratts, 
deciſions, queſtions, diſpus= 
cations, repetitions,caurels 
clauſules, common opini- 
ons, ſtmgulars, conrradiCti- 
ons, concordances, merthodes, ſummes, prafticks, tables, 
repertories, and bookes of other kinds (apparant monu- 


ments of their endlefſe and invincible labours)tharin my - 


conceir.it is itmpoſlible for any one man to read oner the 
hundrerh part of their Workes , though liuing an hun- 
dred yeares, hee did inrend none other Worke. Where= 
fore by the publiſhing of this Teſtamentary Treariſe, 1 


maybe thought to powre water into the. Sea , to carrie. ' 
Owles to Athens, and to trouble the Reader with a - 


marrer altogether needlefſe and ſupertluous Bur yer for 
all this., in caſe this one little Booke may ſerue in ſtead. 
of many great Volumes ; then I hope thar inthe equal] 
mdgement of ſuch as be indifterently afteQed, the ſame 
is rather tobe admitted as commodious,then reicted as 


 ſaperfluous: 
F And 


number of the manifold- 


» Eccleſiaſticall Lawes, and-. 
fo huge is the multitude of 


the aurhour of: tis 
Book vadetiook this 
Worke.: 

a $147. Hi FT IY: 


b Stat.Eli%4.6.1s 


£ Stat-H.3.an.27-,20 
& 47-3 2:£7» 
" & SIALE 6262-0513» 


£ Schutdiwinus Tratft. 
de nupty 5 par tge Hi'ed.. 
diagriion 13{01-48- 


iy | 
rhe ry wary [ | 
fed nie., andas conucnient teifitre from other occaſions 
of needfall profirand healehfull difport hane permirred) 
that chis one little Booke which here I doe prefenr vnto 
thy dhrffous bMds, "may fandinfteedof many bigger 


| | Bookes. 
The cavſos wherforey For whereas by the ſupreme authority and inuiolable 


power of the high Court of Parliament, holden in the 
fue and ewentierh yeare * of the Reigne of rhe' mott 
renowned King of this Land Hezry the Eighth, of #a- 
mous and happy memory:It was enacted and eftabliſhed 
(amongſt vther Statures then made, and ſince that rime 
revived in the firft:ycare of her Majeſties * moſt graci- 
ous Reigne that laſt was) that ſach Lawes Eccleſiaſticall 
being then already made, which be nor hurtfullor pre- 
indiciall rothe Prerogatiue Royall, nor repugnant to 
the Lawes, Statutes, and Cnſtomes of this Realme,ſhall 
{tll-be vſed and exegured as they were before the ma- 
king of that AQ , vnrill ſuch time as they were viewed, 

ſearched or otherwiſe ordred or determined by wo and 
thirty perſons, or the more part of them, according ro 
the renour., forme & effe& of the ſaid Aa:Which Lawes 
{o eſtabliſhed , reujued and confirmed, and not wirhour 
200d caſe, and deepe confideration(in diners Starures, 

made during the-Reignes as well of the faid moſt noble 
King Hemry the Eiphrh ©, < , asof rhe moſt godly Prince 
Edwardthe Sixth !) are termed or inticuled forthe more 
honourable account thereof,” with the reuerend and ſa- 
cred name of #he Kings Eccleſia aſticall Lawes : Like as in 
thoſe Countries and Churches of Germany which haue 
receiued the Goſpell,.the Canon Law is admitted and 
obſerued (o farre forth, as it is not repugnanr'to the new 
Feſtament ©, and is at this day the Eccleſt mg Law of 
their Conliftorics. 

Where« 


—_—__ y_ 
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To. the Reader, 
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Whereas alſo the Cinill Law cuer ſince the Eccleſia- 
Ricall Law was made, had beene deemed and iudged for 
part and parcellofthe lame Ecclefiaſticall Law.,in cales | 
wherein ir doth nor differ from the ſame *, For whereas * ©: I Oey 


clericl.de td. extrvacc, 
cheſe rwo Lawes be rot contrarie, the one is ſuppleto- j;in anditieramdift 80 


ry of the other, and being mutually incorporated doe 5 /*r0 Ecelefaliicum 


» 


th. vt Cerice as 
Forh make one bodie 5; otherwiſe the Ciuill Law being * mn 
. P41 propr. piſe, p 
contradicted by the Ec lefiaftical Law, ought to be ſi- 2 Yaror. jn da6-1.de 
lent in the Eccleſfiafticall Court ®, n0,0}-UuR. Paſquins de 
A 1 foraſmucl theſe © x8. Lag. I : ſuceeſt creat.lib.3.5 36 
TIC Ora nuc 1 45S ct orcial 1G WW CS , 1aue | ${ 018 as Y. I. Benedift. Capra» 
yer beene viewed,ſfearched.,or otherwiſe ordered or de- 1 beſaur.com, op.verb. 
termfned by thirty rwOo perſons, or the more part of ng 
them, according to the forme Rl effect of the forclaid v'60.in conhele arbelibe6 | 
AG& of Parliament : By occaſion of which defe& of the 4c:in d-r-clerici el 


view, examination , order or dctermination of the ſaid ptr 
chirty rwo perſons, hal Ciuil and Ecc]eſtaſticall L awes tur, tec Benedith. Ca- 
reſtamentary, not repugnant to the Lawes, Statutes and fr4- 61 ſupra. 
i Videlicet, per Gualt. 
Cuſtomes of this Rea!lme.,are ye y tin as hitherto they yawden ene ting 
have beene) ſcattered Xtid diſperſed here and there, and conſulti} (on ninmques 
[ecretly hidden from the Subjects of this Realme in cor- *2944# fulir Anglia 
leeit-rum difertiſſt* 
necrs of many wha of ſtrange Countries.and forreine wm } thbdekeforma- 
Lanzuage, intangled alſo 2nd incumbred with long dil> rione legum Bccleftaſt, 
-ourlſes of farre , "Shai argument, and no lefſe num- 
ber of Lawes vtterly impertinent to the government of 
this Common-wealth : fo that the knowled: ge rhereof 
howlſocuer admirable and worthy to be learned of all, 
-annor (as the caſe now ſtands ) be ſo commodious to 
mgny, as the expenlcs to be conſ-.medin Pooukes would 
be onerous, and the trauclIro be employed in the ſtudie 
ther cof would be tedious, 

Theſe premiſed caufes conſidered, Trhought ix nor Thefummeof adlthg 
only not ſuperfluous , bus _ expedient for this Com. ON TRE 
1not-wealth . to make colledion of rhe molt p; incipall 
Laws, Ciuil] and Ecclefta (tical! » pertayning to Teſta 
ments made before the five and t wenriech yeare of King 
Fenry the Eighth, Lmeanc of thoſe Ciuill Lawes which 

| 3 6 


; ® 


". Tothe Reader. 


 Thie end and vyſe of 
this Booke, 


Anotncriye of this 
Boake. 


be not contrary rorke Eccleſiaſtical! Lawes,and ofthoſe 
Eccleſiaſticall Lawes which be nor any way prejudicial! 
or hurrfull ro rhe Prerogariue Royall,nor repugnant to 
the Lawes, Statnres, or. Cuſtomes of this Realme : bur 
agreeing peaceably amongſt rhemſelues, and as ſhaking 
hands together like friends, andike louing Brethren,ſa- 
luring and embracing each other ; may now.ſtill be ex- 
ecuted as they were before rhe making of the laid At. 
Amongſt which Lawes Ciuill and Eccleſiafticall, T 
thought good likewiſe (as juſt occaſion ſhould be offe- 
red, andas the opporrunitte of the place fhtted)roinſerr 

ſuch ſtatutes of this Realme , and ro make mention of 
ſuch Cuſtomes, as well generall as particular, as be nor 
1mperrinent thereunto.. 


To this end and purpole eſpecially , that enery Sub-' 


ject of this Realme, though he be but of meane capaci- 
tre, may with little labour, and1efſe charge, rake a fenſi- 
ble view (as ina glafſe) of thoſe Civill and Eccleſiaſti- 
call Lawes Teſftamentary now in force, and to be obſer- 
ued and-execnted'in the Ecclef1aſticall Courrs within 
this Realme of 'Frg/ang, (the lame being now by Gods 
mercifull: gcadnefſe reduced into-a narrow compatlc) 
the which before couid not bee done without grezr. 
charge and difficultie. | 

And albeit this be the ſpeciall marke whereart T have 
anned, and the chiefe {cope of this Teitamenrtary Trea- 
ric. namely, to benefit thoſe ſubiects of this Realme, 
which heretofore haue beene jgnorant of the Ciuill and” 
Eccleſtaſticall Lawes:neuerthelefſc if The not decejucd, 
this Treatiſe being diligently peruſed,togerher with the 
quorarions and Marginall Nores thereunto adioyned, 
may in fome fort be proftable to thoſe Tuſtznianiſts , or 
yong Students of the Ciuil] Law, who doe.intend to be- 
ftow the fruit of rheirſtudie in the praftice thereof , to 
the benefit of this Common-wealth.*Ar leaſt if no orher 


vie car-be.made thereof, yer haply it may-ſerue them as 
| A Ct 
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To the Reader, 


—_ 


a directory whereby they may vnderſtand what Lawes 
Teſtamentary are now in force within this Realme of 
England, and conſequently, whar Titles of the ancient 
Lawes.,Ciuill or Ecclefiaſticall, deſerueto be read with 
more diligence , leſt otherwiſe nor knowing to make 
choice of the more viuall Lawes, or Titles,they beſtow 
equall rrauaile in the frudy of Lawes nor equally ne- 
ceſſary. 

* Moreouer, I conicQure that vato thele Inſtinianiſts 
it would haue beene much more acceptable,{peraduen- 
ture alſo ro my (elfe more commendable) ro haue ſer 
forth rhis Treariſe in the Latine Tongue, wherein the 
Lawes Ciuilt and Eccleſtiaſticall, as-they be originally 
written, fo are they very elegantly and ſentenriouſly 
compact ; and now by the .I ranſlation thereof into our 
vulgar Tongue , cirher loſe fomerhing of rheir former 
vertue, or of cheir natnrall beautie and grace.Neuerrhe- 
! eſſe, after I had conſidered rhat by following this plau- 
ſible courſe, I ſhould pleafure bur a few4in compariſon 
of the reſt, whom otherwiſe I might happily benefir:Al- 
beit Thadonce begun.& laid thefoundarion of the whole 
Trac, in{ach tearmes as I found it delinered by others, 
preferring pubhke commodity before particular vrility, 
or mine owne commendation ( incaſe it be lefſe com- 
mendable, rather to ſeeke the benefit of the Common- 
wealrh, then to hunt after private prayle) I did cafily 
alter my formerpurpoſe. | 

Thar Lawes transformed from their naturall ſhape. 


muſt needs in ſome ſort, bee either damnifed or diſera- 


ced, I doe nor thinke to be perpetually true:Bur if it be 
a thing ſo neceſſarily incident to all Tranſlations, thar ir 
cannot be auoided, it ought therefore to bee the rather 

tolerated. | 
Sufficeth ir, therefore, theſe Latine Twſtinianifts, that 
thoſe Varginall Notes eſpecially proper to their ſtu- 
2 dies 


The cauſe of publifh» 
ing this Booke in our 
vulgar ronRute, 


FF 


| ; 


To the Reader. 


dics, be lefrin Latine : The reſt, becauſe ic belongerh to 
all, meer it is rhat it be written in ſuch a Language, as 
may be vnderficod of all. 
Thus ( curteous Reader ) I hane diſcourſed vnto 
w_ _ ___ thee, the end wherefore T vndertooke this labour , the 
NE Sr ins. cauſe which mened me ſo to doe,and wherefore I haue 
qnellusin regulam cef- publiſhed che ſame in the vulgar Tongue.Now it reſterh 
= TB &c 1b that I crave thy fauourable acceprance of my good will, 
At 9 and endeuour, which if thou ſhalt vouchſafe to 
beſtow, I ſhall nor onely thinke my ſelfe 
| ſufficiently recompenced, but 


greatly enriched. . 


Thine moſt willingly to his 


vitermo/t power, 


4 


Henry Swinburne. 


The principal parts of this Books 


op Ling at laſt reſoJved (in regard of the be. 
[en near of this Common- vicalch)ro ſerforth 
this T reariſe of Teſtamenrs ie our vulgar 
oh © gue, | thought ic mecrthar the method 

ſhould beſurable ro the ſtile ; that is ro 
(ay, plaine and tamiliar. Whereupon it ſeemed vnro me 
moſt conuentient. to diftribucc -whe whole Treatile inro 
theſe parrs following. 


r Tn the firſt part, is ſhewed what a Teſtament or laſt Will 
is : and how many kinds of Teſtament there be. 


|S) 


In the ſecond part, is d:clored what perſons may _ 
a Teſtament, and who may not. 


In the third part, what things , aud how omch may be 
ajſpoſedy Wit. © | S.. 


4 


4 Tn the fourth part, how or in ak manner Teſtaments 
or laſt Wills are to be made. | | : 


Tn the fift part, what perſons may be appointed Execu- 
forsgend who be incapable of an Execntorſ\ip or Legacy. Y 


wa 


6 Tn the ſixt part. is fet downe the office of an Exec tor. 


| 


In the laſ? part is examin:d by what mranes Teſtaments 
1 or laſt Wils becom: void. Wig - 
q B 3 | | 


£ Es : p 
S: wo rs ms —— + Ny gun why Haney oo” ry 
.. : 


8 Tel orlaſt Willizzm : andboy 
Tt etaments ther bee. 


"—_. 
| $ Soferns gs, by 
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vnſolemne, $.0v. 
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menr,$$ 1,2-I0 | | X 
| which iseicher | © 1. Miliery teſta- | 
6-4 | ments,$ I4. . 
| PR $ I3- 3. Amongſt che oh 
G3» } Wheresf JTeſtators Chil- : " 
{ rnpriuiledg: 'd.S17( ſome be dren, $ 16. A 
Jz.To charitable - 
| | or godly vſcs, $ 6 
A Teſtament being i +6: 
wvnderſtood in a ge- £ | = 
nerall ſencedoth nor; my TP 
—_—_ alaſt will, | be 


HS I» ereinif | 


| med, then it fill re- 
| reincth the name of\_ 


alaft Will, $4. Ang * V+ L<gvey or deviſes $6 
doth comprehend C | 
( EI 3- gift in regard, or becauſe of death, 5 -; 


B & 


ed, then i fill re Þ 't- Codicil. JF. 


wy , 
E- > Ss IS EF "AO 9 "5 oa ris pra he ad 
- G PR Fs : 4 LEE. 6 - » ; -. £ 
fs Pe $40 5 $0 EF: RIOT I 
2: So. 4 3zS AB Gy WE k 
OE, 5 * % 


if 


7 


—— 


'} ſenſes, as 
Enery perſon | 
may make are-\ 
Nament or laſt 
Will, « 1 wang 
perſons excep< 
_ecd,$ 1.0f who | 
ſome are prohi- 
bired by reaſon 


as 


[1 


ow hg 


'Cx, They want 
[* diſcretion, as 


# " } 2. They want 
hy. freedomec, as 


5. Certain Je- 
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Children, $ 2. 

Mad folkes. $ 3. 
[di--tes. $ 4 

Old men chi!difh, $ e. 
Hethar is drunke, $ 6, 


Capriuesand Priſoners, $ 8, 
Womcn Couert,h 9. 


, Bondfiaues and Villaines. F 7. 


3. They want ſome & Dumbe and «rate.'$ 10, 
J of Theic principal ; 


Blinde* $1x. 


(Traytors- $1. 
Felons.$.i3. 
Hererticks. $ 14. 
Apoſtates.S x5, 


4+ They. haue | Manifeſt Viurers.$ 16, 
c6mirrted ſome 
hainouscrime, 


X Inceſtuous perſons. $ 17; 
Sodomires.$$, 
Libellers. $ 19. 
Wilfull killers of chemſelues,$ 26. 
Outlawed perſons, $31. 
C Excommunicate perſons, $ 37+ 


Prodigal] perſons. $23. 
Hee thar ſweareth not tromake a 
reſtawent.$ 24+ 


Hee that is at the verypoint of 


dearh.$ 25. 
Ecckfiaſticall perſons. $ 26, 


-——_ 
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"ATableofdiefecond Par wherdinis decked 
ug bo OE} nn and who may u0t, 


" 


f 


he OE i : 


; 
. 


+ Of which kindeof 

perſons the greater: 
"parr are not ytterly 

inreſtable , bur in+ 
ſome caſcsencly. l 


In thisſccondpare . 
this queſtion allo is 
driefly couched, vin. 


* Whether a King may : 
Yequeath by King- 
dome to whom bee- 
will. $ 35, 


; FR iy - 6 bY WE > 7 + a Ee 
KY T7. #0 J 3 LEES bo - 
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AT able of the third 


"4 


F x", Lands, Tene- 


ments, and Heredi p, f 
raments:they _— Whercofſome 


deuiſcable bur in cer» "y appointed . 
Y 
| taineCaſes.F$ 2+ 


F Whatthings | 
may bee ciſpc» | 

{led by Will, It 
we regard 


a they arc deuifeable, 
except in certain ca- 
(e+.6 5.As when theſkc 
things bequethedare 

| ſuch as 


le. 
mt. 
_= 


tuition of children c- 
ſpecially within «the 
| Prouince of Yark*, © 

Concerning which } 5- What inthe 
thing divers queſt16s ( 
arc examined, v3 


N, 


Muy prnon 2m Jf 


C5. Lands-enements an / 


How much may | 2+ Goods, then 
.4 >< diſpoſed by in caſe the 

Will.If wee re- | debts due by 
[ {he teſtator, do< 


2. Nor exceed? 
his goods and 
cattels , bur” 
that ſomewhat } cleare 


(pc 


: | Fnpmge# , the 
Debts and Fu- 
nerals dedy- 

| Red. } 


be 
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Part d:ſcribifty what things , and. © 
how much may be difpoſed by Will. 


1.Cuſtome,vix- l 
when the lands } | 
enure,$ 
2.Sarutes, vi bOnengn ,” 
when the lands : 
archolden in £ 2. Knights ſeruice.S 3 


1, The Teftator hath ioynilywirh an other. 

| 2. The Tcſtaror hath as Adminiſtrator. 

< 2. Goods & cartels: } 3, Th: goods of the Kealmt,vizz of the ancienr 
Crowne, and Icwels. 


4. Which belong to any 


4. Deſcend ro the heire, and norto the Executor, 
E. Belong not to the Teftator, but toan other. 


| 1: Who may appoint a tutor, $9» | 
3.-Commirring of the (a whom a tutor may bcappointeds, $10. 
'3. Who may be appointed tutor. $ 11. 
4, ln what wanner a tutor way bc appointed. F$ 12g + 
office 


authorities 
6. By what meanes the tucorſhip is endcd. $ 14 
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_ nie tothe contents thereof, part. 1.4 12.in fin. | 

3 Of the Teſtament of one that is very ſimple, zet not ſo 
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ning the Teſtaments of Secular Clarkes, part.2.4 27.n; 
9- in fin. 
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WHEREIN IS SHE WED 
 VVhat 1sa Teſtamentor laſt will, 
afnd how many kinds of Te- 
ſtaments there be. : 
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The Paragraphs or Chapters ofthe firſt part 


ofthis TREATISE. 


WR The definition of a Teſtament. $ 
; An expoſition of the ſame definition 6. 
The definition of a laſt Will. | 
The definition of a Codicill. d 
T he definition of a Legacy. | $ 
The definition of gift in regard, or becauſe of death. + 
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The diniſion of Teſtament s. 

Of a ſolemne Teitament. 

Of an onſolemne Teſtement. 

Of a written Teftament. 

Of « nupcypetine Teſtament. 
prinileagedTeſiaments. 

Of a military Teftament- 

ofthe Fathers Teftament among his Children. 

of a Teftament ad pias cauſas. | 

Of unprinvikdged Tellameny s, 
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OF TESTAMENTS, 
and laſt VV 1L s, &c:. 


The firſt Pars. 


Whether a Teſtament and laſt Will be both one thing,and 
of che manifold acceptance of the word Teſtament. 


: No »ſe of ſolemne Teſtament here in England, 
2 ATeſtament and lift Will hawe diners definitions. 
3 Teſtament, taken generally and ſpecially. 
4 The generall ſienification of this word Teſtament. 
s Teſtament Fak;n generally doth not differ from a laſt wil. © 
6 Laſt Will, is a generall word, comprehending «ll kinds, 
both of laſt W ils and Teſtament. 
7 A Teſtament, according to the definition thereof,,is one 
kind of laft Will, viz. wherein an Executor is named. 
y je 
T may ſceme, that a Teſtament and a 
laſt Will be both one thing, and thar 
there is no difference berwixt the | s Tixkdorg AY 
one and the other, at leaſt here in inc.ſtaturiyer, prog 
Evgland:; becaulſc we T haue no ne- mas T 
provincial, cone 
ceſlary vie ® of thoſe ſolemne Teſta- gic.cane.Bra.e le. 
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| , OR ' cequilice 
, © mes , 18 neceſlarily 
uarion of I _ The 
. the C; aw. Ae . 
. pm ory be: OREN it ſeemeth that they are not both one; 
- rare jaſtic con becanſe rhey have diaers — _— ms 
Oo if ons Ano wewnt gr tier becaule T they haue diffe- 
a rp It. 6 9. diuerfitic of ang he peo; dforan infallible Axzome, 
c L. f idem C. de _ definitions : for 15 rec ings defined are 
j 1nicjons being different, the things 
Cane, n that the definitions being " thus anſwe- 
> 1 Ln og bs d As tor the former reaſon. it may be thus doch 
4 IE _—_ t Ibeir our Teſtaments be vnſoJemne;yer ir = 
| red: rhat a | Teſtaments,or that 
; | Naneno Lenaments, 
not follow that pag rea eg laſt Wils,Por an vn- 
our 1 eſtaments are theretore m  662Agal 
ſtament isa Teſtamenr, and that properly 
ſolemne Teſtamen as hereafter ſhall be confirmed, 
__ in ſtrict Eo - «obtains Andie 
1 12226 if Pris nal 0 ; So rather neceflary then —_— 
+4447 —v weonhaganrs ; both one, bur dif- 
: tanda /aſt Will are not . | 
; alt that a 1 _— & this concluſion 15 not {imply OP 
f Bar. in Lo) de a> ferent, Notwirhſtan "BY eds they. arc both one, 
ve pm TYM erpetually true , for in ſome. reſpeRts they. art 
my £o6ry ſpeltsthey differ. 4 
E,deTei though in other reſpeC be talten 
Ghef. &DD, ind. Vaderftand therefore, thar t al: Herray Iti, ſaid fro 
F,ce Teſta, ; $: largely. an ICTIY. *: ag 
k Libex.inftic,Tir.de two manner of waycs; large J> h EE. ſignifcation of 
Q.inprinc. 1.0 ken largely or generally , when ys 09 Le 
4 jon in Rubs ds En CgeTy rd Teſtament (which in Larine is Te- 
$ Courr, i j.par.n.z the bare name ge ous A. anne, 2 This weed Teſtam:n- 
SiibgY | 15S 11a CODNAC : ! 72 
S 1479: —OT fe 444 foe has Teſfatio mertis, h that isto lay, ateſtify 
7 #tds EE IT WUciies Fe ; "rireth rhe worthy Enm- 
Latinz }ingaz offer» | 11nciing of the minde; Sowrir 
eor,quihancdeduCti- 1g or win x as after Sulpitivs,i Which deduQion others 
ke Yoon m_ DOE Perour Hy felle, yer not withour {coffes) doe 
" Fidenniillel 6.cap.1 (wirhour-cauſe I con ie, y h Inſtinian. or 
hichib.cleg. 6,cop.3. ly reprehend. « As though forſooch,, a 
Quod ( ur giunt)yon tharp Y rep 4 rended ro: detiner the very Erymolo- 
engis-dicatur reft1- c,113tiws , had Con ib lliofon 
REIN; OY, ie of the word Teſtamenr,, andnor a c 
quam calciamentum £ 


is + Teſtamenc 
quifalfamentumaqui rather of the voice onely. 1 When this fword 
ornan enum, &e, : . . T b 73 deverg, hg. Ceuar,in d rub, 
t Iracnim conantur hanc notam exculorey, Alciarus in L'Ta crnz ff, ye Hrcconr ho os 
de reſt. ex, }- part,n. ,,tincer Erymologiam vero & alla — — cas ES 
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What a Teſtament or laſt Willis. 


qr — 


is vttered in this generall ſenſe, it differeth not from a laſt 


will; ® and any laſt will, be it a Codicill, or other kinde, = ys | þC-le fa 
may be ſo termed a Teſtament, thar is to ſay, a teſtifying, ja1.m raged. al. 


or declaring of the minde. * And hence it is that not only Cem-deleg.% Lindw 
inour ſpeech, but in our writings alſo, we vſe the termes ms" ro 
of Teſtament & Laft will,indifferently, or one for another. alockL.confium 
Ir is raken ſtrictly, when it is accepted according to © Glofinl.1.de con- 
char definition invented by Yipianvs, © hereafter enſuing : rtagey 
Pand being raken in thar ſenſe , it diftereth from a laſt o Lj. & de Teftam, 
will, 4 yer not as oppoſite thereunto , bur as the ſpeciaf Þ $; Orox <a 
differeth from the general}, * for cuery Teſtiment is a L148 —_ 


laſt will, bur euery laſt will is nor a Teſtament, To c DD. vbiſupr, 


6 {peake more plainely thus they differ, A Þ laſt will is a 


general] word , and agreeth tocuery1cuerall kinde of ſMan.tic.deconie. 


- laſt will or Teſtament : Bur a Teſtament f properly vic. yol.l.r, tics 5. vb 


. . . . dic. ;ſpecies 
vnderſtood , is one kinde of laſt will, cuen thar wherein = ws gun. «& 


 Execntor is named. For by the naming of anExecutor it teſtamentum. Simo | 


differeth from the reſt. C—_—— —Y 4 


& Phil.Franc.in Rub.de teſt, lib. F, qui locis pradifis alias inſuper ſpecies referune, £© Infry 
$- wg | 


The definition of a Teſtament. 


1. What aTeſtament is. 


a 


2+ The definition ofa Teſtament vnworthyly reprehended, 


<. Tp 
m.em.3 Teſtament 7 is defined after this manner : 
-" /\> We eſtamentinm eſt voluntatis noſtre inſta ſex- | 
\\ : , a LjdeTeſt, f 
tentia, de eo quod quis poſt mortem ſuam fieri > Accs. & Paul,de 
e -01uit.* A Teſtament is a iuſt ſentence of caft.in d.lz, 


our Will , touching that wee would haue — 
done after our death. | Riſlimam, nemini li- 


Some * there be,who do cenſure this excellent definj= <<7< in concrouerh- 
am reuocare, refert 


' tion to be defeftiue, * thongh vnworthily; © (but nothing wichacl Graff, The. 


can content a curious head ) whoſe error is detefted, and ſaur.com. op,g, Ter 


*. &*6 . , . Gd . ſtam.q. RF 
the definition ſuſtayned inthe OO « following. ,4ls ES 
3 A 
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© The fob part. 
A briefe txpofition of the former 


definition, 


1 Definitions dangerous in Law. 
2 The cauſe of this danger. 
3 It is rare if the definition be ſo inft that it cannot bee 
ewerthrowne. - 
4. A iuſt or perfſet? definition profit able to many purpoſes. 
5 The occaſion of this expoſition. 
6 Iuft. hath divers fignifications. 
7 luſt, oppoſedto that which is wicked, | 
8 The Teſtator may not command ony thing againſt iuſtice : 
or equity,@c. 2 
'o Tuſt, takes for full or perfeF. 7 
r0 The Teſtament muſt not be vnperfett, 
11 Imperfetion teſtamentary twofold. 
12 Teſtamest paperfe@ in reſpet of ſolemnity.. 
13 What ſolemnities be requiſite in making of Teſtaments. 


14 Teſtament uperfet# 3n reſpeG of will. : 

Af - Is Whether the Teſtament being vnperfett in reſpeitof y 

B w3ll, be voy. 2 

I 16 A further meaning by the word Tuft,, being taken for I 
perfe@. | | 


17 Emery perfe@ will is not a perfet Teſtament. 
1 Their error detefted who reprehend this Cefinition. 
19 "44 maketh aieſtament to differ from other kinds of 
laft wits. | | 
jo Ofthe manifold ſignifications of this word Sentence, 
21 Teſtaments ought to be mage with deliberation. 
22 Swch as hawe not the we of reaſon , cannot make 4 
Teſtament. | | | 
23 Vnaduiſedſpeeches make not a Teſtament. 
24 How it maybee proned that the Teitator had animunm 
reſtandi. | 
25 Boaſting words doe not diſpoſe. 


26 Two kinds of indicial! ſentences., Interlocutor yy and F 


6. 4 
h ————_ —_ Wes _ : 
C nel þ jo - S, OF & a = «7 A | Sp » 7 b 
TR Ind _. 3 a. 3 I 4 
I j4 uy 


ta Gags PA: - " -*, 4 +> *% = 
"I. $3 3. Ss. - [ag ov a Bogen I #. & 
« a __ E 
wh We » ap 
s %* t 
ee OY 8” 


, —_— | | — | _—_ - | | Re 
What a Teſtament or laſt Willis. 
27 Contraryefſets of theſe two ſentences. 
28 Teſtaments compared ſometimes to at Interlocutory 
ſentence ; ſometime to a Diffmitine. > 
I 29 The will of theTeſtator.the gonernor of the Teſtament. 
: 30 The meaning of the Teſtator is to be ſought diligently, 
and kept faithfully. og | 
31 Meaning tobe preferred before words. | 
32 Feare and fraud make voyd the Teſtament. 
33 TheTeitator muſt be ſui juris, . 
34 The teſtament not to be preferred to another mans will. 
: 35 How a teſtament doth differ from other ſentences. 
2 36 The teſtament is of no force vntill the Teſtator be dead. 


6. als 
Efinitions-f are fſaid- ro,dangerous in law : v5 
3 the cauſe } may be attribured to the mul- Fr omnls diffinitie 
. : b y reg-iu-ff.vbiAccar 
tirude of different caſes, > the penurie cum ſuis ſequacibus, 
of apt words, .* the weakeneſſe of our vn- definitions proreg, 


"V8 Hh | . - ſumendiputauirSed 
derſtanding, * and the contrariety of Opi-",,;, 4 tiormitivide 


nions. © For happily amongſt ſuch abundant varietic of curCagnoli,&alior 


3 things, either wee cannot diſcerne the true efſence 'wpinio,qued lex iſts 
: O loquitur de definiri« 


thereof, for wee doe not aptly deliver what we conceive, ,,c,copritt diale. 
5 orclſe theſe perils being paſt, at leaſt in our owne opi- Rice ſumprd. 


, : ieftt . ination Þ L-neq;Lanon poſe 
nions, yet are we {fill ſubiect to rhe rigorous cxaminarion ? © deLegibus. 


of all ſorts of men , and muſt abide the doubrfull verdict « r.,depraf,ver 
of the ſharpeſt witrs , and endurethe dreadfull ſentence 4 L-2.C-de.yeriu.e- 


3 ofthe deepeſt iudgements. * And f it is rare * ifar the commiopicin prin 


laſt, efter long and ſuperſtitious revolution , one man at e C.quia diuerſirats 


leaſt among ſo many ſubtile heads, and captious conceits in prindecdceſ-pres 
ben, cxtrg 


doe not eſpic ſome defe&_ or exceſle in the definition, £14',uodnemonon 
whereby the ſame may be ſubuerted. * Which thing if it farerur efle Uleie 
C . JO : mum, Dec, Cagnol; 3 
come to paſſe, then like as when the Capraine is ſlaine,the ? pan ig cr 1” 
diffinitio. . s Quum plura fint negotia quam vocabulz1,4, de przſcrip.verF, h L.r.$.jffde 
dolo. DD. in Rub Solmarr.f. Sanc ve mirum fic videre, &ibi,& paſlim alibi,quomodo pugnantinter | 
ſe hominesdo&iſlimiin definicndisrebus, i Quod aurem ficſcribitur.(Parumeſt,8&c,)in d.lomnis 
4iffinitioqficlegitur a Budeo(Rari eſ)quz. c& iofacilius ſuaderi poreſ,quum ah4s mancar ſermoſubs 
obſcurus, k Manticegeconic.y}-yol.lib.1.rir.q.ifffin, ' | 


C 4 


> 


{ouldicrs 


T be firſt part. 
ſouldiers are in donger -to bee diſcomfired; or as rhe 
foundation being ruinous, the building is in perill of 
falling : ſo the definition being ouerthrowne, all the 

] Qudd fidefinirio- arguments drawne from] thence , and wharſoener elſe 

nem pro regula it= dependerh thereupon, is in perill ro be ouerrurned. ' No 

relligendaw rt arnel! then if definitions be reported'to be dangerous. | 

as cum Aceurko _e 

vndequzſo illanss- Burt if contrary ro the confmon courſe, the definition 


Der 20K lub- be ſoiuſt, ſo perfet , that it cannor hee iuſtly reproved , 
c ni ocnim . = S . a 
ay Gy” Hliees oe. this Fdefinition , beſides that it is nor periſqus,it is ſo 4 


— <idi quor patiatur 'profitable, and ſo neceſſary, that from thence-as from the 


EXCCPt, regula. Art P44 1 3] hr ro rake his 
Hot: Be 17 Foote, and fountaine , cuery Diſcourſe oug 


(nempeipfareeula) beginning; * the rather, fortharthereby (amongſt many 
non idco proftern- Other benefits iſſuing from the definition, * the whole na- 


eur,imms firmat ex+ , ws R 
ecptiorcgul5 in non UTE OT ſubſtance of the thing defined, (which otherwiſe 


exceptis,tavr p:obe for the aboundance of the matter thereto belongiag;may 

<6tra ſeipſum hac ſeeme infinite) . is plainely declared , and that'in #ew 

opmiine Hei words ; 

Accur 'h. hy 5 : x he 
| admonear vs ' Now therefore Feſt this notable and: moſt abſolyte 5 
quilt ſer fiemus re- | Jefinition. of-a Teſtament aboue deliuered', notbring 
pulzs, vclut Bononi-, . , 40 

" as x _—_ licer rigtly vaderſtood, might ſceme either more dangerous 

E 


alqui.capiantur de Or lefſe commodious then it deferuerh ; I thought it ex- 
ar mpronrper ur pedient co adde this Expoſition following. 


regula ſubtrahancur, Firſt; whereas a Teſtament 13 defined to be a Inft Ser- 


ray -- ſg tence, we-are to conſider rhat this F word Tut, hath di- © 
ſic regula ecie oma VE1S fignifications in the law. Sometimes +-it is oppoſed 7 
innonexccpris.Hzc tQThat which is wicced or -repugnant to juſtice, equitie,. 
alle in plolſ. in d. ; | 
L. omais. diffiaitio, Quo4 nihil aliud eſt quam { dixifſer, regula 1zdi quidem poteſt, ſubuerti nop 
poreſt. Quarequum dc initio de qua hic agitur, ado fir ſubieRa periculo, ye omnino ſabuerti podlit, 
—— magiseritregula,quim 1ladneſcioquodCarotium Bononienſe eft definitio. m Nempe 
 quodfingulos complexa caſus conuertatur cum definiro. 14 quod vc] neceffarium efſe ad conflituen= 
dem Jcgitimam definitionem contendy; acriter Caygolus, contra communem, immo negans con- 
_ trariamefſecommunem, in d. {.. omnis diffinitio, n CiLlib,r,offic. quod ramen Cagnolus ince!- 
ligit dedefinitioneNominis,non Rei Cuius & vera fir opinio , & nos id ipſumobſeruauimus , dum 
quid, & quoruplex fir hzc yox Teſtamemum ſuperiiis tradidimus, -o Ve argumentationes, que 
ſzpiffime 3 definitione deducunrur, 'quarum quanta br vis & vrilitas , copioſe & cleganter Olden, 
Tapic,legal.Joco a definitione, p Glefl.& DD.maxime Cagnol,in d, L,omnis difficitio. Eucrard. 
_ a-«cfinitione, @ Quam Alciarus ſubſtantialem appellar,l, 9-parergon. cz. perfeftam Barto- 


: - in L. }. deaeſta.ff,fhmo perfeQiſlimans, nec in contoucriam reuocandam , dicit Grafl. d Ss. 


and 


_ 


IWhat a Teſtament ps laſt Wilt, 


$ and to good and wholeſome * manners. Being taken 7.in 
this ſenſe, it giuerth vs to vaderſtand, that the Teſtator 
cannot commaund any thing that is wicked, or againſt 
iuſtice , pietic, equitie, honeſtie , &c. * For things vn- 
Iawfall are alſo reputed impoſſible : and therefore if the 
. Feſtator ſhould command any ſuch thing in his I efſta- 
ment, the ſame were not to. be obferued. * As it hee 
ſhould will! any man to be murthered; for this is againſt 
the law of God: * or if he ſhould command his body to 
caſt into the riuer ; for this is againſt humanitie; *or if 
hee ſhould commaund his goods to be burned, forrhis is 
againſt policie;? or if hee ſhould command any ridiculous 
a&, or prejudicial! onely to his owne credite and dignirie; 
as if he ſhould will his buriall or funeralsto be ſolemnized 
with May-games, or Morrice-daunces; for this were to 


manifeſt his folly, or at leaſt ro make queſtion whether, 


he were of foundmind and memorie. * In theſe and the 
like caſes the Execurtor in not performing the comman- 
demenrs ar requeſis of the Teſtator, isnot onely holden 
excuſed, but is highly * commended. 

o Furthermore tf this word T»ff.is ſometimes taken for 
full or perfeF : * So we ſay,when a woman hata gone her 
full rime with child. (which is commonly nine moneths,) 
< that ſhe hath gone her inſt time, So we vle to ſay iuſt 
age. for fall and, perfe& age, and ſo, wſtwaight, juſt 
meaſure, iuſt number ; for full andperfe& waighr, mea- 
Io ſure, number. © The f word 1ſt, being thus vnderſtood, 
thar is to (ay, for full and perfe&, all reſtamentarie defects 
and imperfections, are thereby excluded. Wherefore the 
reſtamenr ought to be full compleate and perfeQ, orher- 
wiſe being an, vpperfett teſtement it is laid to bee no 
*teſtamenr. 


r Summa Hoſlienſ, 
tir, de teſtagF. quid 
fr, Sichar in Rub, de 
teſta,Can,n, 

ſ L, Nemo de legsj. 
L.hl:us de condeinſts 
tt.Barin &L.z.dere- 
ſa,ngz.dr R:buff. in, 
Luſta ff.de ver b.fige 
fol, $88. 

t L.conditiones L. fi- 
lus ac cond. inſtir.f, 
Summa: Hoſticn, d. 
tit, de reſta-$. quid 
fir & Rebutf, in. d, L, 
iwuſte, | 
u Exod,c.20; 

x Quidi.ff, de cond. . 
inftit.Sichar, in Rub. 
dertcſtan.z.C. | 
y ExpeditevimRoi 
ne quis re fua mal 
vtatur,$S, led & ma- 
tor.inftit, Dc his quit 
ſui, ycl al.tur, - 

z deL, quidam& L., 
cendir.cl 1.& :.f#,de 
cond.inſt.Sichard.in. 
d, Rub, de reſta, C. 
Caſtrenf, in, L, Non. 
oporret.C.,de his qui- 
bus yt indig. 
a D. },quidam &ibt 
Avg. Pal, de caſtr,/& 
ali; & videas ctjam 
Mantic, de Conie&, 
vir, yol Ji. 2:tit.5-,9. 
b Barginde,Lq3 fide 
ecſtaSichard.in Rub, 
deteſta,C C ouar, in 
Rub, de reſta, cxt, 
primum part, | 

c Tiraquel, in Reb; 
L. fi vaquam, C.de 
reuoc doni. yerb,ſfuf- 


| ceperit,  ybi non. minus eleganter quam: diligenter docet quamdiu mulicr yterum ferre va)car, 


d L. Filus familias de leg.3.f.Rebuff, in Lawuſta.deverbfigy,, 


c- Cecuar, in Rub. de teſt. exr, 


pri.part n.4+ ciuſd. farinz eſt quod ibi dicitur , Juſtus exercitus , juſta claflis, iwſta pugna,iuſtz ia» 
riones, ivſtum yolamen, juſtus error. &c, &ddequod fcribirMinſing, in Rub, L, de tcia-lib, 3,12 - 
f* $, Ex co inftitr,, Quibus mod,reft.iabr, 


Kip, jur. Ciuil, 


The. 


The firſt part, 


g Bar.& alj) in, L» 
hacconſultiſhma.g. 
cx imperfeto.C. de 
ecſta, Boer, decil, 


2.40s 
h. Sichard ind.$g.cx 
imperfefto, 
i Vigliginrit.de reſta- 
ord-inſt, n- 29. Minl. 
cod,nu. 5,Sichard.in 
Nub.dereſta.C.n-1. 

k Infr.cad.parre-$ 9 
I Namius gentiu om- 
Nibus eſt edmune, & 
per rotum terrarum 
orbem eriihodie vi- 
erniſialiod ſpeciali» 
cer fie prouiſiveliure 
{cripro , vel ſtaruto, 
ved conſuerudinc. 

Zaſiia Q.luſ-ciuile ff. 
deiuſt.&ure.n.t5. 


mLindw.in ſtaturum 
verb. proba. de teſta. 
].3-prouincia!.conſti. 
caAr. 

n Star.H.?.an. 32. C, 
Prim. 

oBar. Sichare. &aly 
inL. Hac conſulrifli- 
ma F. cx imperfco. 
C.deteſta.L.fi quis i- 
£2 Fcod.ur.L-furiof. 
£.quirteſta.fac.pol. 


| p Iul..Clar. $tcRtam. 
q 7.in fin, 


_ . perfeRt the ſame, as he would and ſo die : this his Teſta- 


o D-L.fiivqui;& L. 
furicLlaf. & Sichard. 
in L. pende Inſtir. & 
ſgb.C. 


> 


The t teſtament is ſaid to be imperfe& in two reſpets, ;x 
viz. in reſpe& of Solemnity, and in reipet of Will or 
meaning. 5 The f teſtament is imperfe& in reſpe& of ;, 
ſolemnirie , wherein ſome of the Legall requiſites, ne- 
ceſſaric in the making of a teſtament, be wanting. * Here- 
upon diuers writers , haue interpreted the word 7vſt in = 
this definition to ſignihe Solerre, ' that is to ſay,furniſhed 
with ſuch due rites and formalities, as the law requireth. 

Howbcit f all the ſuperfluous ſolemaities of the Ciuill 1 3 

law, are vaniſhed our of the Kingdome of England.One- 

ly thoſe ſolemnities remaine wan be Iuris * Gentium. 

Which being the common lawall nations through the 
world, ought to take place, and is to be obſerued, vnleſſe 
by the particular lawes of fome nations or countries , 
written or cuſtomarie , ſome other prouiſion be eſta- 
bliſhed or praiſed. * So that with vs it is ſufficient, to 
the effe& of executing the Teſtament, that the will and 
minde ofthe Teſtator doe appeare, by two ſufficient wit- 
neſſcs ” : Sauing where lands , renements, and heredira- 
ments are deuiſed : for then the ſolemnity of writing is BY, 
alſo neceſſary, and that to be done in the life time of the 

Teſtator. * The f Teſtament is ſaid to bee imperfet in 

reſpe.of will, which the Teſtator hath begun, bur can-. x , 

not finiſh as he would. ® If therefore f whiles the Teſtator ; ; 

is in making his will, and whiles he yet intendeth to pro- 
ceede further at thar prefent , eirher by adding or dimi- 
niſhing any thing ro, or from his Teſtament ; or by alte- 
ring any thing therin(as commonly men do vle to put in , 
pur out, & change many things before they make an end,) 
? be ſuddenly ſtricken with ſickenes, inſanity of mind, or 
other impediment, whereby hee cannot then finiſh, or , 
ment,, being - imperfet-in-reſpedt of will ,- is therefore 
voyde,euentouching that which was done, which he did 
intend tlien to. alrer,, before hee had made an end; 4 by 
rcalon of rhe detect of the Teftarors conſent, withour 


which 
& 


[T 


hat > Teſtament or laſt wil, 


| whichtheTeſtamentisnor ofany * value.Neuertheles,not 


26 


7 


every Teſtament which is termed imperfect in reſpedt of 
will, is. by and by wholly of noforce : for in many caſes , 
yea and for the moſt part, ſuch Teſtaments are effeCtuall, 
for ſomuch as is already done , as elſewhere more abun- 
dantly is confirmed. , = | 
There is yer talſo afarther myſterie,or ſecret meaning 
included in this word 1»ſ#, in that it doth ſignifi full or 
perfe&t, which meaningis this: Thar the Teſtament oughr 
to be compleate not onely inreſpect of folemnity, and of 
will;as is aforeſaid : bur alſo thatit oughtto be perfeQ in 
this reſpect eſpecially, that there be no want of any thing 
which is neceſſarie ro the conſtitution, and denomination 
of a Teſtament. * For if + it doe containe onely a perfect 
declaration of the Teſtators will , and want that which is 
requiſite to make a Teſtament, it may well bee termed a 
perfect will, (for a Codicill, a Legacie, a gifr in reſpec of 
death, &c. they are all perfect in their * kind :) but it can= 
notbe rermed a Teſtament, much lefle a perfect Teſta- 
ment. This. + ſingular ſenſe and fſignification of rhe word 
Inſt, becauſe ſome interpreters didpor perfectly appre- 
hend, they did reprehendthe definition, asnot perfect nor 
conuertible with a Teſtament : that is to ſay, not agree- 
able ro a Teſtament alone, but common to euery kinde 
of laſt will :-* for that they alſo were perfect cuery of 
them in their ſeueral kinds.” Whercin neuertheleſſe rhey 
were deceined, for the perfeQtion that is hee meanr.jis an 
abſolute perfeCtion , ſuch as none other laſt will hath but 
only a Teſtament , cuen that perfe&ion that giueeh both 
name, and naturero a Teſtament. *So tharthe defect was 
not in the definition, bur in their vnderſtanding. Tocon- 
clude therefore, this perfection eſpecially _ here vn- 
derſtood by this word 7ſ#, which is proper and peculiar 


ro a Teſtament, the definition remaineth irreprehenſible, 
and is agxeeable to a Teſtament only ; excluding both 


Codicil, Legacy, gift in regard of death, and cuery _—_ 
| in 


r Sichard.in d Lac 
colulciflima.$.cx ime 
perfeAo dertcita. C . 
0, 

| [afr-parte 7.5 xip 


Ee / 


t Bar.in.L.j.de teſtas 
ft.Viglius & Minbug 
intit.dereft.ordi ».in 
princ. Alciatus in L. 
Tabernz deverb-ſig. 
M.Couar. in.Rub, de 
teſt. extre . 

u Paul decaftriin d. 
L.;derefiffNec. ide- - 
o rwuſca dicitur in « 
perfetaaniwalquod 
ſic minor Elephante, 
_— Cauar.in Rub, . 
dereſt.2xcrg-parr.n, 

u Bar,jn LL-1devefe ; 
f:-Minſingin d,tir.de 
teſta. ord. | 

x Accurſ. & Paul.de 
caſtr.ia-d.L,j.de teſt.(F! 
y Paul-decaſtr.in & 
Lprim,. . 
Z Bar, ( omninm Le- 
giſtarſifacilime prin - 
ccp5) Bald, Ange.I- 
mo].Aretin. ind.L j. 
dc eſt. F, Porcus Vige 
lius, Miofing. Iuſt.de 
tefta, ordi, Vaſq,de- 
ſucceſ, crea. j-'in» 
prin, 26, 


A The firſt part, 


2 Bar.ind.L-prim.de kind of Jaft will, * having. enery ching and wanting no- 


\ "> +, bee ol thing, which appertainerh to the efſence of a Teſta- 


ordin. Inſti; Couar-in MENT.Þ | FOEBey: 
Rub. de teſta. ext Now þ if you will aske me what kird of perfeftion, or 1 


C_—_ -oniza what ſpeciallrhing this is,withour che which the will how 


vir-vo).”.:.rir.q- n- to, perfect ſocuer otherwiſe is noTeſtament,Thauerold ir be- 


_ Graff Theſau-.c6.0p. fre. c Tris the naming or appointment of an Executor 4 
. Sreſta.q. r. Cauzr.in 


Ru! .1e refta. cxtren. (wbo in the ciuill haw 1s called Heres © heire.)This is {aid 


14.&.4.fap.$.infin. to be the foundation, the ſubſtance ,the * head, & is indeed 


c Supr.$r.infn. therrac formall caufe of the Teſtament 8 withour which 
d Ljdehzrcd inſt, 


L-pri de vulg.& pup. 2 Will is no proper Teſtament, ® and bythe which onely 


wt mo qo. the will is made a i Teſtament. 
am de tet. L. quo . - , 
per manusde.Codi- *, ST PFeRce- This word Þ ſentence is a generall word.and 2 


<id.f.5.anteinftitur. harh many ſignifications , it is ſomerimestaken for a ſhort 


deLega. Brafton.de nirhy ſaying of a graue or wiſe man.* It isfomerimesgraken 
leg. & conſuert. Ang. 


Is. a. © 26, Brooke for a decree pronounced by the Indge, * andin other 


Abridg-ri.eſt.n.10. places iris otherwiſe taken, ® Ir is raken in this place for 


Plowd. in caſu inter - 1, a 4111 "RErEe"" g . 
Greiabrook & Fox, & 2? aduiſed purpoſe, or deſtination of the Teſtators minde, 


plenivinfr.part.g5.2, Which purpoſe or deſtinarion of minde being reducedinto 


H61 _ — at (otherwiſe reteined within the compaſſe of ſole cogi- 
on-de refor.leg . . "FL . 211-0'Y-2.-- 
eceleſiaſt. Angl.Do8. ration, it 15 no teftament but an abortine will ®) is termed 


 &Srud7.2.e.rx.eraQ. 2 ſentence by a certaine excellencie : ? becauſe in + our 
de repub. Angl-l:3- -reſtaments, we ſhould ſhew our ſelues both wiſe and iuſt ; 


<9. ita. vt Executor 3 es: 
Camentarins jure TEPLETENTINE as it were the perſons of graue men, and of 


quonos vtimur, non iuft Jadges. And Þ certainely if all the ations of this life 5 
tamcequam nomine | 
differt ab.coquem ius ciuile nuncuparhzredem. infr.6.part. f 4d. $ ante inft. de delega. 
B Weleo. in parr.tit.dereſtf. h L. quod per manus & de Codicil, Broeke. Abridg. tir. 
xcs. n-20. Powde:imcaſu inter Greisbrooke & Fox, fol.z96.Hadd6-vbiſupr. i - Videinfr. part. 
$$$ 1,% k Cuiusgencrisſuncſcarentiz Ciceronis. Prouerbia Salomonis & aliorum homi- 
numecilm Philoſovhorum, wm Theologorum dia memorabilia” 1 Paul. decaſtr. Lanccl. Doc. 
in.L.j.deteſta. m Veluti pro opinione, pro perſuafione. Coratius de com- opin. in prine, 
Diionar. Cakpin.yerb.Sententia. Quandoque ſumitup pro peaena 2 iure infliQs. Franc. in c. fin. 
de conſti 6- in fin, n luſta ſenrencia quid fignificer, breuiſſime & eleganriſikme (vr ſemper 
foler) zquiſimvs ille jurisigrerpreslohannes Oldendorpius, Hoc eſt (inquit) vera ac omnibus 
anodis abſoluta animui deſtinatio,quam hi ad alias in vita deliberationes conferas,longe excellit om. 
nes. De aQion.claſl. 5. in princ. o Bald.in.L.quidam cum filio fa. f. debzred.inftir.TraR.de 
ConieQurar.Mente reſt def.fo).14.n-5.vbi referteamefſe yolunratem abortiuam quz conſiftit inin- 
centione & nonetiam in d'ſpolitione. Quod forrafse fuitin cauſa, quod Anglus quidam yertcndo 
digamdefinitionem alatino idiomatec in yulgare noſtrum fic wot ba luſtamfenrtentiam, A !r»e de- 


ought 


_— 


/Clsration. Terms of Law Verb, Teſtament. p Couar.inRub.deteltext.j.part.n. 4, 


"—y ” SA * I 3 
edn o ? - q - . 


— 


What a Teſtament ar laſt Willis, 


om. 4 


& 


ought to be performed with wiſedome, and conſtancie ; 
if nothing ought robe attempred without carefull conſt. 
deration,and due premeditation %:how much more ought 
the laſt at of our life , our farewe1l to the world, the me- 
moriall of our immortality, © euen our teſtaments znd laſt 
wils, to be framed with deliberation,feaſoned with ditcre- 
tion, and builded vpon {ound and conſtant determination: 
"withour the which ir hath neither ſhape , nor ſauour, of 
a teſtament; nor 1s able ro ſtand for a reſtamenr, when it 
{hall be tried or prooued in the forme. of Law * 2 

Secing then euery teſtament is a ſeztexce, we may note 
divers things. Firſt that + ſuch perſons as haue nor the 
vic ofreaſonor vaderſtanding, as madde folkes, or idiots, 
are iuſtly excluded from making of reſtaments: "tor their 
devices being full of folly, their deedes muſt needs bee 
yoid of diſcretion, and their witres being ſenſeleſſe,rheir 
words are vtterly vaworthy the name ot aſentence; how- 
ſocuer ſomerimes, more by chance then by cunning, they 
may {ceme to {peake wiſely *. 
7 Secondly , | that albcicthe reſtator be of perfe& mind 
and memory,neuerthelcſlc if he fpeake any thing, cither 
voaduifedly,or icidentiy.asif a man when he is in perfect 
healrh, being demanded who ſhal be his Execuror,or haue 
his goods after his death; (which queſtionis very common 
amongſt familiars)and he forthwith:nameth ſome perſon, 
to whom hee faith hee will leaue his goods after his death: 
This is nor be raken for a teſtament or laſt will, neither 1s 
that perſon namedrobe admitted Executog, nor to haue 


24 his goods 7; vnleſſe it be + prooued,that the teſtatorar the 


rime when the words were ſpoken, had Animnm Teſtandi, 
that is toſay, a mind orpurpole then and therebyto make 
his teſtament or laſt will. Which miadeand purpoſe muſt 
be * by circumſtances *, (for words alone are not 
ſufficient *:Jas thathee framed or ſerled himfelte ſerioutly 
ro rhe making of his laſt will; being then perhaps very 
ficke, or requwing them which were prelepr to beare w - 

nellc 


EC C——_- 
. _— q 
— 


q. Cic.lib,r. offic, 

r Old:n.de action» 
claſt.5.inprin, 

! Addequodquz vi- 
ui f2cimus dicimuſe 
UCyea aiiquanao nun 
magni ſyiit momeas 
u,& ft quid diſpliceatz 
obuia nobis ſunt 6+ 
mendandi remedia 
& formule ; veriaum 
quod in cauſam more 


' tis deſtinamus, id ir2- 


proponimus, vt poſt 
hanc vicamnunquany 
mutarivelimus.Old, 

voiſupra. 

r Conſule Socinys - 
Iun. conf. 179. vol. 

2-Hotto. conſ.5.vol.j, 

Hyero.Frac.in.L,quie 
quid de reg.iur.F. 

u Vide infr.part.t; 

$S 242,4,5,8 6. 

x- Ja, &Dec.inL. 
furich C. de rcſta. 
contra Io, Andr. Pas 
nor. & aliesin c. ad 

noftrem de conſue.- 
eud.cxt.cum tempes 

rament,tamenytins 
fra 2.pait.$ 4 


y IT .Lecivs I.Divus 
demil.teſla.ff'$ plan 
neinflit. der) r<ſtas 
$os, 1un, conli), 1799. 
vol. 2. quod videas 
velim & perlegas di- 
ligenter, 

z Mcnoc-ac Arb.iue, 
Caſu 436, vo icopioſe 
reſpodir,quz & quod 
conieaurz ſufhicianc 
a Glhſl.in $5 plane 
Inſtir, de teſta mi), 
Hotaom.conſ.5.v0! %. 


= 
+ 


- 
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The fof | par t' 


b Gloff.%& DD.ind. 
T..Divus Menoch. in 
&.ca\, 496, &plenius 
infra-parte7+$ 13s 


c L.exftipulatione 
C.deſ:nten,&inter- 
locu, Sprigel, Lexic, 
verb ſ:ntent, 

d Bar &alqgind,L, 
ex ſtipulationcsVan- 
tius Nullita, viz, ex 
geteRt vroceiſn 68. 
e Pari( conlil,x4.lib. 
3-01.10, 

f Hottoman. lib.r. 
confils. Corne conl 
£49 vol 2, 


g Alciar. parerg\lib. 
2-C,12, Pariſ. conh1, 
137» VOL jo 1.40, 4. 
'Hyero. Franc. in L, 
quicquid de regaiur, 
Man 3. 


b Tir. deſent.& ins 
cerl.om,lud,Ce 


i Specul.deſcntenr, 
$ ſpecies, 

k Speculkvbiſipra. 
I L.quod infſtir.ff.de 
re jiud.c,cum ceffan. 
te, de app. cxtr L.fi 
quis iuſiurand. $ fin, 
C.dereb.cred. 

m Lludexdereiud. 
'L;dequaſtion f.1..3, 
de reſcind ſcn.C.Re 
buffin d.L quod iuf. 
fir;vbimukifariam li- 
mitatytrarmgque con- 


.Cluſton cm. 


neſſe of his will, ec. Otherwiſe euen as the opinion of 
2 Tudge, being delinered priuatly , or extraiudicially , 
roucking the event of any ſure, is but a prediction of chat 
which is likely to enſue, and notrthe ſenrence irſelfe, or f1- 
nal iadgment wherby the controuerſie is decided*, (which 
ſentence ought to be pronounced iudicially, after due ex- 
amination of the cauſe : 4) So when the teſtator doth on- 
ly foretell , whom afterwards or at ſome orher time, he 
doth intend ro. make his executor, orto leaue his goods 
vnto : This is bur a fignification of a farure aQ, © and {0 
notthereſtament it ſelfe, wherein is requiredpreſent and 
perfett conſenrf. Mach leſſe is thatto be taken for a teſta- 
ment, when as any man raſhly , boaſtingly , or icltingly , 
aftirmeth that he will make this or that man his executor , 
when he hath no meaning ar all, neither atthat time, nor 
any other time ro make him Executor 5. For withouc 
meaning, or conſent of minde , the Teſtament is altoge- 
ther wirhour life:and is no more a Teſtament,then a pain= 
red Lion, is a Lion. w 

Thirdly by this that a Teſtament is termed a ſentence, 
there is a further conſideration offered to our vnderſtand- 
ing, inreſpect of the analogie, berwixta iudiciall ſentence 
anda Teſtament. Of Iudiciall t ſentences, there be rwo 
ſorts; the one i#terlocntory; the other definitive , An is- 
terlocutory, ſentence is a decree giuen by the Indge, bee 
rwixt the beginning and ending of the cauſe; rouching 
ſome incident or emergent queſtion." A definitive ſentence 
is a finall decxee, whereby the principall cauſe and contro- 
uerſie is decided, in condemning or abſoluing the party 
conuented ©: Theſe f rwoſentences, haue theſe two con- 
rrary effedts. The one of them , that isto ſay, #he ſentence 
interlocutory , may bee renoked at any timeſo long as the 
principall cauſe dependeth vndecided '. But the ſentence 
definitive cannot bee revoked ". The t Teſtament of any 
man,{o long as he liuerh,may be compared toa ſentence in- 
#erlocutory.For it it may be reuoked or alteredatany time, 


and 


20S 


27 
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1 hat a Teſtament or laſt Will «, 5 
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and as oft as the Teſtator will, whiles he liuerth, euen vn- » L-4,de Adimen 
till the laſt brearh ":and of theſe the laſt will prevailerh *; ** DL 
Bur after his death,jit is compared to a ſextence definitine ?, o 5 poſterrorenftir, 
and as it cannot be reuoked by the dead man, fo ought it Qud.nod-reflings, 
pot to be renoked by any other , bur obſerued as a law 4, - L; oy 
and executed as the ſentence of a Iudge *. Andthey are tan Ecclef, 
ro be puniſhed that do hinder the execution of the ſame*, 5 SONS deaQian, 
It followeth in the definition (of our will) concerning c Jy ied 
this word wil. It is written, that the will or meaning of <a*.cftatuimuzeod, 
the Teſtator is the Queene. or Empreſſe of the Teſta- qiyP2uincial cone 
ment © Becauſe the wil/doth rule and gouerne the Teſta t SichardginRub,de 
ment , enlarge. and reſtraine the Teſtament, andin euery **a.C.n.z.infn, 
reſpet moderate and dire the ſame *, and is in deede bus de cen ell 
the very efficient-cauſe thereof *, The ft will therefore mon, L, fimihig in 
and meaning of the Teftaror, ought before all things to be a Jf, 
ng , , , | enb, iacic. de 
ſoughrfor diligently ; and being found, oughrin any wiſe ccfte.F, 
to be obſerued faithfully 7; it ought to be ſought for as Y - Videinfr. part, . 
earneſtlyas the hunter ſeckerh his game *: and fasrothe 2%, 
ſacred anker ought the Iudge to cleaue vntoit, pondering neceſt,hered inflitu 
not the words, but rhe meaning of the Teſtator *. For pay + lun, cenf, 
although no man be preſumed to think otherwiſethen he *{notra nie. ae 
ſpeakerh Þ, for the rongue is the vtterer or interpreter of Jega. 
the heart © , yet cannot every man vtter all that he think-- R Remy ye 5 | 
«th, and therefore are his words ſubie&ro his meaning. «© weſenbrd ie de. 
And as the mind is before the voyce. ( for wee conceiue verb.fig.ff, 
before we ſpeake) ſois it of greater power; for the voice 
is ro-the minde , as the ſeruant is ro his Lord. Here I , ax rabee. 
might produce many authorities and manifold- examples 
for the confirmation of this point , which neverthelefſe 
I hold more fit to be handled Elſe where, after rhe ſtudi- 
ousreader be better inſtructed in other materiall parts of 
thisdiſcourle of morecaſie comprehenſion and digeſtion ; 
which method if I ſhould nor obſerue I might fall into - 
Sea or Carybdis.leading the reader into difhculty or into 


deſpaire of arraining that which is propounded. For which - 


cauſe it is excellently written by Tuſtiaian-; S7 ſtatins © 


tude: 
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£ Lj,Qzod mc, cau- 


M infr-part,7.5 3. 


The firſt part, 


rudem adluc &- infirmum animum ſtudiofi multitadine 4c 
varietate r:rum onerauerigus, quornm alterum, ant deſer- 
torem ſtudiorum efficiemus , aut cum magno labore eims jep* 
etiam cum diffidentia(que plerumque innenes anertit )ſerins 
a1id perducemus , ad quod leniore via duQus fine magyo 
labore, &+ fine olla diffidentia maturins perdnci potuiſſet *. 

Where it is ſaidin the definition,of or will, the inter- 
preters doe gather by this.word oxr, that the Teſtaror 
ou%hr to enioy all liverty, and freedome in making'of his 
will: that is ro ſay full power and habilitie,ro withſtand all 


t Lib,1.1Inſi tit. de 
Laſt,X tUrc.$, ts 


e Manic.4c cornice. 
vero jadcz 00. Tefator be compelled by violence, or vrged by threat 
nings, to make his Teſtament: the Teſtament being made 
by iaſt feare., is vagfecuall. f Likewiſe if hee be circum- 
uenced by fravd.the Teſtament loſeth his force: Ffor albe- 
ir honeſt and modeſt interceſſion, or requeſt, is not proht 


= SY. * * 
RS = x 0% 0 x biredz yet theſe frandulent and malicious meanes,where- 
4-*c A 1 T0 1s 17> 
inigPare7eS 3+ 


h Oldcn- de aRion. are no leſſe deteſtable,then open force Þ. 
cla. 5, in princ, & 


Gn. Fo. It Moreouer by t occaſion of the aforeſaid words,our 
mfr, Patte]4< 3» G | . | - 
; L. qui in poretare FH, the writers doe colleCt thar the Teſtzror muſt be 


ſz ,L. fin. Si quis 21:- 
quem teſtari po. 


» 


#.derefta-&L.liguz- (773779, that Is to ſay, a freeman, notin ſubicRion, as 


La'Wuboods bondms:n and other like perſons ', of whom mention is 


made hereafter * : which haue not liberty ro make a 
Teſtament. | 
Likewiſe t bv thoſe. words oxr will.,are excluded thoſe 


« Inf.part.2.9 7,8 

}L.capracorias.C de 
Tote mil. 

m Bain L. quida m. 
M. de rcb, dub,'n. 7, -Þ Fn ; 
;Bild.in LExccurerc. the Teſtator ſhould referre his will tothe will of another: 
C.de excep-£eliud.n, 

$. ic, And, Gem. & 

Franc in.c.{-part,de 


contradiction and countermand. *And rherefore 7 if the 2 


by- many are ſecretly induced to make their Teſtaments ,. 


wils which depend of another mans will !: Wherefore if 


\ 


34 


as if hee ſhould ſay, I give thee leaue and authoritie, to 5» 
make my vill, and to make Executor fox mee who thou 55 


teſt, 6 Paril.confil, wIlt,&c, It hereupon thou didſt make a will in his name , »» 


ery nf and didtname an Executor for him, yet this will is void 


n WBald (quinibil ig- 12 Jaw ”. For as thy ſoule 1s not my foule, fothy will is 
noraui.) & = in. not my will, nor thy Teftament my Teſtament *, 
L,captator.C.de mi!. . bs a 

>\ Pari& cha. 38. Furthermore by force of theſe wordes, of our will. the 

ws. + Teftament being termed a ſentewce,differeth from thoſe 

other 
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other ſentences which are not of will : that isto ſay, from 
thar ſentence, which is the ſaying of ſome graue man: for 
chat is not a ſentence of will but of reaſon ® z; and from rhe 
ſenrence of a Judge, for that is not a ſentence of will but 
of 1uſtice *. And howſoeuer the teſtator may declare his 
ſentence.that is to ſay, his Teſtamenr,as he will +; yetthe 
Indge may nor ptonounce his {entence as hee will *: bur 
hee muſt indge according to that which is alleadged and 
proued ©, (although peraduenture as a priuate man, hee 
know the ſame to bee yatrue ) ſauingin certaine caſes * , 
which becauſe they are impertinent to this diſcourſe , 
_ are nothere tobe handled. 

Itfolloweth in the definition Fonching that which wee 
world hane done after our death. By which words, a Teſta- 
ment diftereth from all other ſentences, proceeding from 
36 Our will , and from whatſoecuer ations which take their 
effc& in the life time of the Teſtator *. For f a Teſtamene 
reſpecerh that, which is to be performed after the death 
of the Teſtator, and therefore ſo long as he liueth, the 
Teſtament is of no force ; bur doth rake his ſtrength, and 
1s confirmed by the Teſtators death *. By theſe words al- 


a Aro 
What a Teſtament or laſt Will, 
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o Paul.decaftr. ind. 
L3.d.teſte.ff, 
p Paul, de caſtr. & 
Lancel.dec.in d. Ly, 
de teſts. 
q In, reftamenris ſtar 
pro ratione yoluntg® 
Mantic.de cdieQeylr, 
yol.lib.6,tir,1 4.N-2. 
r Inſti, tit. de offic, 
Lud, in princ, 
ſ\ Lallicitus.$ veritas 
fﬀ.de offic.preſidis. 
© Tu,fiplaceat, vie 
deazIo,Oldengzquil, 
iuris interp. Corlſ.]; 
ns” Couar, 
ib.t.yar.reſolut. c,r, 
Gentil. Diſpurar, vJ. 
& peneraliter Legi- 
ſtasin d,L.Illicirus8& 
Canoniſtas,ine,j. de 
otfic. ord. extr, 
u Paul,de caftr.in d- 
L.j- de refta, f. Min- 
ſing. intir. de reſta, 
ordin. Inſtir. Couer. 


ſo wee may collect the materiall and the finall cauſe of in Rubgdereſta.extr, 
every Teſtament. Which thing becauſe I have more Pa) 


x L. 4.dc Adim,. legs 


amply inlarged hereafrer,lerthis fufice which hath beene &c,Marthzdeeclebs 
ſpoken, for a taſte onely of ſuch fruit as grow in this miſſ.exe', 


Garden. 


r What a laſt Will is. 

2 Wherein the definition of a laſt will doth agreeor differ 
with. or from the definition of a Teſtament, 
3 Of the difference betwixt the two words Lawfull aud 


Tuft, 


} 4 Of the difference betwix# theſe two words Diſpoſition 


81d Sentence. 


The definition of a laft Will. 
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a Franci\. Manties 
- de conje&.vylr.yol, li, 
4-Uit-4.num-10. 


b Supr.$ 2&& 3. 


 Spirgel Lexi.vert. 
legicttmum- 


d Gloin c-conſan. 
Puinci de ſen. & re. 
11d.extre 
e LCerto$6vlr. de 
ſcrui.ruſt, pred, verb, 
Tegirtima latitudo, 
28 .f Sapraggmg 
SB, g Mantic.de co ;j<Q, 
vit.vol}1.tit 4 Ne10, 


h Svprag $n.19. 
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Laſt Will is thus defined : f Vitima wolwn- x 
tas eſt Iegitima diſpoſitio, de er quod quis poſt 
mortem fieri velit. * Alatt Willis a lawfull 
E diſpoſing of that which any would haue 

»S> {one after death, This f definition differeth 
not from the definition of a Teſtament, ſauing in two 
words; thar is to (ay, in ſtead of inſt ſextentia, a iuft ſen- 
rence, which is in the definition of a Teſtament, here is /e- 
gitima diſpoſitio., a lawifull diſpoſing *. Now if wee ſhall 
confider the difference. betwixt theſe words , inſta ſenten- 
tia, and legitimediſpoſitio, then ſhall wee vnderitand the 
fall difference betwixt a laſt Wil and a Ieftamenr,(cither 
being vaderſtood according to this definition ) tor in the 
reſt both the definitions doe agree, and that which hatly 
beene or may be taid of the one,may allo be verified of the. 
other, 

Lawfull t and iuftt doe thus differ : this word Jawfy# 3 
trarh not all the ſignifications which be included in the 
word 7#ſ?. For albeit by this word /awfu# , is excluded 
whatſocuer is wicked, or -wharſocuer is contrary to. Ju- 
[tice, Piety, or Equity : or 'contrary to good and whol- 
ſome ranners, as well as by the word 2xft ©. Andalthough 
the word lawfull may alſo ſignihe ſolemne , or furniſhed 
with ſuch due rites as. Law-requireth , 4 as well as the 
word juſt doth, albeir alſo that the word lawfull, in ſome 
{enſe doe fignifie perfect ©, thar is ro ſay, not wanting any 
thing which the T eftator meant ro vrrer *: yer tr doth nor 
ſ1znifie perfett in ſuch an excellent or ſpeciall ſenſe as doth 
rhe word jult 5; thats to ſay, hauing ſuch perfeCtion as is 
requiſite for the forme of aTeſtamenr,and is proper there- 
unto ; namely, the appointing of an Executor, by the 
which forme a Teſtament differeth from all other laſt 
Wils, of what kind ſocuer they be Þ, 

T his 


 whata Teſtament or laſt Will ts. 


Ht 


WW 
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4 This word t diſpo/itio is ſometimes taken for aqualirie 
of the mind, or vaperfect habit, rhat is toſay. an inclinari- 
on or iaffection. Jn this place ir doth ſignifie an adt pro- 
ceeding from a firme purpole or * reſolution, like as the 
word ſentence in the former definition 1. And albeirthis 
word ſentence, ſeeme to inſinuate a greater heed , or a 
more diſcreet conſideration tobe taken in the diſpoſing of 
that we would haue done afrer our death, then rhe nature 
of this word diſpoſition doth inforce : yet no' laſt Will is 
_ of any force, ſome animo diſponendi , no more then is the 
Teſtament ſine animo teſtandi ®, 


The definition of a Codicill. 


x This word Codicill frenifieth a little Booke. 
2 A Codicill rightly defined. 
3 How the definition of a Codicill doth agree with the 

d:finition of a Teſtament, or differ ſrom it. 

4 The ſignification of the word juſt in this definition of 
2 Coaicill. 

5s ATeſtament is called a great Will, and a Codicill a 
little Will. | 

6 4 Teſtamert and 4 Codicill compared toa Ship anda 
Boate. 

7 Of the inuentjon of Codicils 

8 Coaicils may be may be made in writing or without wri- 
1inp. 

9 Codicils may be made. either by him which hath made z 
Teſtament, or which dieth inteſiate. 

10 Who muſt pay the Legacies ginen in 4 Codicill, by him 
which dieth inteſtate. 

11 Codicils be reputedpart of the Teſtament ,vhether they 
he made after. or before the Teſtament. | 

12 Codicils andTeſtaments do agree in the efficient cauſe: 
but they hane contrary effeFs. 
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1 Io, Caſus Oxon! 
rraQar, diale&, IT 
PAart*c.20.21. | 
k Mantic.de conj:&s 
vir. yol.lib.x.tir.4. ; 
1 Supta$ 3,n.to, 


m Vide infrapart,x 
$ 13. | 


The firſt part 


2 Codicillus a codi- 
ce. Codex rurſvs di- 
. Eitur a car:dicefiqui- 
dem codex fignificar 
conrextum tabula! u 
quez prifcistempo! i- 
busaptabantur C.ra 
ad ſcribendum , ta- 
metſfilocorabularum 
pergameni& chartz 
"£6mtodior ſuccefics 
ric vius. Olden,de a- 
tio. claff. quint. in 
princ.Spiegel.Lexic. 
verb,.codicil. 
b Gloſl.in Rub.inſt. 
de codici}, 
c Sic cnima plc {+ 
<uedefinitur , vt fir 
vitima voluntas mi- 
nas folennis abſque 
hzredis inſtiturione. 
Quz definitiovix ar- 
rider, vt qua viXin- 
rell.gam qui differar 
codicillus a legato, 
quum & iſtud vidca- 
mr voluntas vitima 
abſque baredis inſti- 
rurion? , nec mapgis 
fol:nnis, nec mii Qs 
perfeaa, quam eſt 
codicilius. Paulus de 
caſtr, inL.1.dereſt.}; 
Couar-inKubdcrcit, 
extpar.}nz, 
d Mantic. de con 
ieQ.v}:,vol.lib.r.cir.s 
e Supra F$1j. 
g Int:llige,direfto, 
nam oblique ſeu per 
kdci commiffum hx - 
. gedirascodicillis jure 
relinquirur. $ Codi- 


$. v. 


0Jicillus,a Codicil,is a diminuriue of * Codex, 
abook. Ando this word Cogicit being rather 
Latine then Engliſh , doth ſignifi a little 
Booke or writing : ® rhe reaſon wherefore ir 
is ſocalled. doth itraight-wayes appeare. 

A Codicil!lis dinerſly defined of divers. In my opinion 
iris tcightly defined after this manner*:Codicillus eſt volun- 2 
tatis noſtre inſta ſententia de eo quod quis poſt mortem ſuans 
fieri velit abſque Executoris conſtitutione. * A Codicill is a 
juſt ſentence of our will, touching thac which any would 
haue done after their death, without the appointing of an 
Executor. Which definition f doth agree almoſt word for 
word with the definition of a Teſtament: ſauing that ſome 
words are heere expreſſed, which are there omitted *, 
abſque Executoris conſtitutione, withour the appointment 
of an Executor. By force of which words the Codicill 
is made ro differ from a_Teſtamenrt : for a Teſtament can 
no more conſiſt or be without an Executor, then a Codi- 
cilcanadmir an Executor *.By the t{ame words alſo is re- 4. 
ſtrained thar ſpeciall ſignification ofrhe word ###, which 
m rhe definition of a Teſtament, imporrerh thar ſingular 
perfe&tion and proper forme, LES Teſtamenr diffe- 
reth from all other kinds of Wils ®, For here this word 
7ſt is not onely deſtitute of thar peculiar ſence :. bur ir 
doth notfo much as ſignifie ſolemne,orfarniſhed with Te- 
ftamencary rites or formalities '. For a Codicill is an vn- 
ſolemne laſt Will £, So that by the word z#ftin this defini- 
rion is excluded that which is valawfull, and thar perfeGi-. 
on onely included, which may ſtand with rhe nature of a 
Codicul'. Whereupon trhe Writers conferring a Teſta- 5 
ment anda Codicill rogether, and perceiuing rhe oddes 


<:Nus inſtir.de Codicil. Adde Vaſq. de ſuccefl,. creat. lib.3.5 25. Vbi regula exrar. Ampliarionibus 
o&o,& ſex Limirat-ornara, h Dequaſupr.s 3.n.19. i Minſing-laſtic.de Codicil, k Graff, 


Thelaut.com.op.$,Cogict.in prin, J De cuius yocabuli Fgnificatione, ſupr. 5 4.n-3- 


betwixt 
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What a Teſtament or loft wil, 


wo 
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betwixt the one and the other, rhey call aTeftamenra 
6 great Will, and a Codicill a little Will ®; Anddoe f com- 
pare the Teitamenttoa Ship,and the CodiciHto a Boar®, 
ucd moſt commonly to the Ship. And not vnhitly: aſwell 
becauſe the Codicill jisnot able to ſuſtaine rhe heany bur- 
then of an Executor, who repreſenting rhe perſon of the 
 Teftator,*, dothas4r-were (like 42/25, whois fained ro 
carrythe World ypon his ſhoulders)beare vpon his backe, 
the whole maſſe and weight of all the goods, and catrels 
which didbelong.to-the deceaſed, ? and on whoſe necke 
are laidall the ations, which cicher might be:incended a- 
gainſt che T eſtator by others, or againſt orhers by the Te- 
ftator 4: As alſo becauſe the Codicill being(asThave ſaid) 
an 2zſolemne laſt Will , can no more containe all rhoſe So- 
lemnities, Ceremonies, and Formalites which the Ciuill 
Law doth exa& ina Teſtament *, rhea a lictle Boatis able 
ro ſupport the tall Maſts, broad Sayles , the great ſtore of 
the huge and weighty. Tackle and Furniture belonging to 
a great Ship, with; the burthen whereof the Boare muſt 
7 necds finke and periſh .Andindeed when t Codicils were 
firſt inuenred, they were yſedvery fparingly * , thar is to 
ſay, in ſtead of a Teſtament 5 when the Teftator had not 


opportunity to make a Teſtament,by reaſon of the mani- 


fold ſolermniries thereof ©; which were remitted ina Co- 
dicill 7.; or elſe as additions tothe Teſtament made, when 
aSany thing was omitted in-ſuch a Teſtament , which rhe 
Teſtator would addey or fome thing put in, which the T e- 
ſtator vpoa better aduice,wouldderrat,} Which emenda- 
tion of the Teſtamenr, was alwayes done by- way of Codi- 
Cill *. And this wasthart reaſon { whereof: I fpoke before) 
wheretore this kind of laſt WU, was termed a Codicill : 
that is to ſay, a little Booke or a little writing. 
3 Concerning + the diners kinds of Codicils, alrhough it 
be denied byſome., thatthere be fuch rwo kinds of Codi- 
culs, as there is of Teſtaments, 2iz. written and nuncupa- 
flue*z yeturis granted of the more- part , that a Codicill 
| Dy rn may 
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m Accurf. &alh in 
Rab.decodicil.inftic 
Sichard. iQ Rud. de 
Codicu.C- 


.n DD.maximeSich. 


in Rub. de! Cedicil- 
C.inprinc. th 
o Sichard.inRub.de 
gare delib/C.n,j.Min- 
fin,.inRub.de hired. 
inſtirnend. Infticur, 
Do. & Stud.lib.*,c.rx 
p L-Hzreditas de 
res-jur. ff, &ibiC 
no): Plowden in caſu 
inter Greisbrooke & 
Fox, & latids infra 
parr-6$.$;3. 

q Inſtic.de peo 
& cemp. a&:5.Terms 
of Law,yerb- execut. 
&infra part.6 $z. 
r Olden. deaQtions 
claf.5.'n princ. 


t. Aduerte tamen, 


quod ifta ſfimilitude 
procedir intuitujuris 
tanrum ciuilis , quia 
Fx quo ir hoc reg» 
ngydgur,non magis 
oneranttx teſtantes 


quam codicillantes 


ſolenniratura obſcre 
uarione. 

u Nempe vt condi+- 
mentinon yt 0jbi fu- 
it olim codicillorum 
vſu«.Olden.ybiſupr. 
s L.Codicillorum 
codici'li ff.de codicy. 
Inftit.cod.tit.in prif, 
y $ vit-inftit.decod. 
z L.conficiunturia 


prin. de jure codicll. 
Cuiacinsin tit.de a= 
dici,C. 

a Vaſq. de ſaccef. 
crea.lib.3.S 25- N-17- 
Greff. Theſavr. com. 
op-$ codicilngge 


$- ©» oO [IE 
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b Glefi. in Rub.dc 
codic:.C. inf ng.vn 
. codici).1nſtir 

wW . fir deparc 


bufut dici codicilios 
opoi teat conditos fi- 
ne ſcriptis quum co 
dicilius fir paryula 
ſcripeura, 

'< L-conficiunturin 
prin. f.le pie Codi 
<!!.$ non 'antum in- 
Nude « odic'). 

4 L.abinreſtir. ff, ce 
cod'c1 $ non tantias 
Inſtit.dc codi. Brook 

' Abridgtir.dev {-.n.;5 
e d.' .ab intcftar. [., 
fi quis. $ {cd e166 1, 
graw: Liisqu ff, de 

' jure codici], Minfing., 
zn 4 $ non tantimw, 
Il: Sichard-$ ab ;n 
L.,-C.decodicillis. . 

*£: L-conficiuntur, ff, 
de codicilde Cod. , 
'$ Vigcl Mcthod.jur. 
ci1il, part, hb.g, c. 
23-in prin, 

'h Minſing.yoſt glof]. 
ind. $ Nontantuw. 
| anſtir.de codic.l., 

3 Roland. B;non. de 
4 te Noratl. vbi re. 
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fc1tqeca'ur inquibus. 


 Conuc.it couicllus 
_ cume:ſtamente. part 
2-c,9.fol-x6!r. 

& Jn lib, quem »p- 
'pellant, Flores vith 
marug voluaratum, 
ef nume anturdif- 
Kerentix inter codis 
©1153 & iQliament?, 


run-ramen. pa: $* 


maxima 4am ef}. cx- 


may be made cither in writing or without wang ., 

Moreoner it is granred of all, rhat a + Codicill may be 9 
made cirherby him which dicth inceftate,or by him which 
dierh with a T eftamenr ©. | | 

If the f Codicill be made by that perſon which dieth 19 
inteſtare : the Legacies therein ginien muſt be payed by 
him, thar ſhall hane the adminiftrationefthe goods of the 4 
deceaſed, as if he were Executor 4. In ſo much rharif che 
Codicill were made long before the death of rhe party 
now deceaſed, who after the making of the Coditill did 
begeta childe, to whom the Adminiſtration of the goods 
is committed, (whether he were borne during his farhers 
life,or after his fathers death)he ſhall be charged with rhe 
payment of the Legacies, as if he had beene borne when 
the Codicill was made <.. | 

If the + Codicill be made by him which hath a*Teſta- T1 
ment; then whether the ſame were made before or after 
the Teftamenr *, ir is reped for part and parcell of the 
Teftament 5, and ts to performedaſwelf as the Teſtament, 
vnlefſe being made before the Teſtament, it appeare to be 
reuoked in the Teſtament.vr be contrary to that which is 
contained in the Eeftament *, 


Codici!ls-tand:Teftaments dde both apree in the effici- r3 


eat cauſe (as they doe in'diuers otherrhings*) :Yerneuer- 
theleſſe they hane many contrary effe&s*, They agree in 
the eftcient cauſe, becauſe cuery perſon which may make 
a. Teſtament ,” may alfo make'a Codicill ; and whoſocuer 
canno'-make a Teſtament, the ſame perſon cannot make a 
Codicill { +» 

They have diners contrary effefts. For firſt, whereas 
oe mancan die with: two Teſtaments, (becauſe the latrer- 
doth alwayes infringe the formes ®:YYer a man may die 
with diners Codicils, and the latter doth not hinder che 
former, ſolong as they be not contrary: Another con». 


wiatz |} Bar. alij.n Ladcleg:ty.GraffTheſrur.com-op.g codicil.n.2. qui affirmat hot procede» 
re non folim prohibence jure, ſed etian K. r_ 4 


etian piohibente Naruto reſtare - Infic. Quib. . 
L, cum proponat, ec cogucil OPT > CR Qui 


10 
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- Teſtaments are void *.Burt if rwo Caodicik be found and - © Lviiea 40D; 


What a Teftament or laſt Wil, 


ln oe. __— ma_ 
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> 


trary effe& is this. If rwo Teſtaments bee found, and it 
doe nor appeare which was the former or latrer, both 


it cannot be.knowne which was firtt or: laſt', and "one doBlih.oud adria, 


and the ſame. thing is ginen to one perfon-in- one Codt- 
cill, and to another perſon in another Codicill : the 


"Codicils arenor, void, but rhe perſons therein named 


oughr-to divide that thing betwixtthem P. p Glo. & DD.ind: 
.. Finally, it is to benated, thar there be diners words 7X £9 proponat. 

SY » : —— af Graff. Theſaur. com« 

qich are common, Or indifferent either to make a Co- op. g codicilius vbi 
cill.or a Teftamenr.. In whichcaſe whether the Indge arteldaruc hane. "ops 


i5.to pronounce for a Codicill or.a-Leſtament, is here- hey» += 066 


after diſcuſſed 4, | ; 
| | Thedefinition ofa Legacie. 


n What # 4 Legacie. 
= Foure things ta be conſidered in this definition. 
3 Emery Legacie proceedeth of the liberality of the 
Teſiator. | | 
4 How « Legacie differeth from a gift , in regard of 
death, or from ot ber gift . 
. $ - Not /awfull for the Legatary to t«kt his Legacie by 


bygs owne fole anthoritie. 


6 Legacies payable aſwell by the: Adminiſtrator as by 
the Execator. | | 

7 - Diners kinds of Legacies in times paſt, 

8 The diſtin&jon of Legacies confounded. 


$. vj + 


_ay- Legacie ( otherwiſe texrmed of on Com- 


the deceaſed, to be paid or performed by v<'Þ.Dewle. 
| the Executor, or Adminiſtrator >. There be » 5 j.tnQtir,delege/ 
ocherdetinjcions of a Legacie which 1 doe willingly 0-* | 


mon Lawyers, a Dewife *) is fagift lefrby a Tearmes of Law; 


23 114, The firſt part 
| — —_ ——_ _ ——_ 


c Conftar plures efle gyjt, becauſe this one is ſufticiert *. Wherein + fonre 


Legari de nitioncs, thin ſpecial aainenct 

i orentini,ali- gs EIPECIANY Arc e 
aha am Firſt, in that ic is calleda gifr,ir arguerh that it Fpro- 3 
lofi dag4erk vuE ceederh of the meere liberality , and free gond will of 
Ja cſt, quam vn aut 


nan Tecratir e- BE dead man; and conſequently thar he isnot of neccfs: 
uertere : ſed truſ13 fſirie ryed thereunto #4. 


idem ſudarfir om- In ir-j ” ; Wa. 
new; qui pe quorum Secondly, inthatiris /ef7, ir F differeth from other 4. 


| Gato ir aFris.00)e gifts; not onely thoſe which are called Deeds of gift, ef- 
lamharumnen perſs feGed and execured in the life rime of rhe Donor: bue- 
[_ legir:."s alſo from-thoſe gifts which bee; made in- conſideration of 
oſtendie D. Gencilis death”, wherein the things-giuen ,-are delineredby the 
Oxoricnſ. hodie Le- "Teſtator in his life crime, ro become their own to whom 
| mage; of xÞy they are deliuered, in cafe the Teſtator 'die ©. For Le-. 
I 4+! F.1 6+ gaclesare not delivered by the Teftaror, bur areto bee. 
_ d Miofingind-tit-le paved by his Executor, or Adminiſtrator f. 
— Do. Andthirdly, becauſe the Legacyis to be paid by the 
nat. < Executor or Adminiſtrator, (as appeareth by the defini- 
F Lf Quorac's -__ tion,) tis noted,” + iiatit isnor lawfull forthe Legata- $5. 
x &idi DD. Par- Fptotake his Legacy by his owne fole authoriry #, (onc- 
kins.tir. teſta.c.7, fol. .ly the Executor may of his owne authority enter to the 
94"; nondnbium 200ds and cartelvt rhedeceafed, h) otherwiſe If the 
© Sichar. ibid.n.z.D- Legarary preſume to be his owne carner, and doe enter: 
Coſens Apologie of to the pofſefſion of rhe thing bequeathed, without de- 
—_ livery or conſent of the Executor, he thereby loſeth his 
Hh Taka «$j-&ij.- Legacy /: except mcertaine caſes, whereof hereafter *, 
3 6.L. non dubiuw- F'gurthly, in that here is mention aſwell of the Admi- 
-— ——-—_ 12. Niſtrator as of rhe Executor, the meaning is, that not 6- 
in fin. onely thoſe Legacies are due , which are lefr ina Teſta- 
4 ment, wherein is appointed an Executor, and where the 
party doth not dic inteſtate : But rhoſe Legacies alſo 
which are left ina Codicull or laſt Will, wherein no 
Executar is appoiated,- and where the party dierh inte- 
1-6.non qutem Inftit. {tare ! ; which Legacies as they be duc, ſo are they pay- 
{104 WWW able in both:caſes.: mthe one by the Executor;andin the 
nd conn. Othercaſeby the Adminiſtrator ®, Nay more then this; 


zurecodici, * W.any Legacy be leftina Teſtament , akhongh the Exe- 
. CUutor 


Whata Teflament or laſt Will i. 


Po COL 


cutor therein named cannot be Executor, or doe refuſe 
che Execurorſhip, and fo the party die in a manner inte- 
ſtare, and therupon adminitiration of his goods granted, , $rar,H.8.en.xx; 
according to the Statutes of rhis Realme *, In this caſe c.s- ; 
alſo by the Lawes and Cuſtomes of this Realme,the Le- 2 Brook Abridg-ir. 
gacies be due and payable by the Adminſtrator *,though 51g. ED 
it be otherwile by the Ciuill Law ?. p LJ. infin.de In- 
2 Inanciencrime f there were foure {cucrall kinds of ES _ 
Legacies. Per viadicationem 4 , per damnationem * , per. perator. de Len: ſh 
ſinendi modum ©, per praceptionem ©, Thartis to ſay , by 3:a® Thelaur. com, 
challenge, by condemnation, by ſuffering, by foreraking; of Cong 
being ſo diſtinguiſhed , by occaſion of a cerraine ſolem- & ga. 3 
nity or formality of words, affigned tocuery kind of Le- rt or A 
gacy *: With ſeucrall actions or remedies aſcribedro e» cius, &Minſing.ind, | 
very ſuch Legacy, for the recouery thereof *. Bur after $ ſcaolim. 


s- wards the +Lawes being more fauourable to dead mens * **Þligarionem, vel 


; . . l condemnationem. 
Wils, this preciſe ſolemnity of . words was taken away; « i. ante captionem- 


and liberty granted to make bequeſts by any manner of Minſing.in d.$ ſed 6+ 
words ?. (As elfe-where more fully *.) Wherebyin the © eden 
end, all Legaciesbecame of one andthe ſame nature,and legatorum exempla, 
are 3ll at this preſent recoucrable by Jikeaftion#. Which }- Tirius "rem illaw 
by the Ciuill Law is three-fold >. with vs, if the Execu» — hea 
ror detaine the Legacy, or doe flacke the performance 3. Hzres meusfiniro 
of the Teſtarors Will. The Legarary rauſt ſne the Ex. Tiumrem illamſu- 


! k mere, ibique habere, . 
CCuror in the Eccleſiaſticall Court, for the ſame Legacy ,, Herein Fo 
ſo detained or not farisfed ©. For further confirmation 1ud precipiro-gloflin 
hereof I haue fer downe 2erbatizs that which I finde wn pong a 
per vindicationem relifto, aRtio realis: per damnationens vers ,perſonzlis naſcebatur.Sir eadi mo- 
do relitum, ſolalegr2a1 ji autoritareſine vitio capitur, Jegatum per praccprionem aRtione familiz» 
Herciſcunde exigebatur, Minſing, & alijind-$ ſed olim. y L-j.C.com.de lega.$noftradnftir-de 
legs. =t- Infraparr.4$ 4 a d-$noftralsftir.d:lega, b lure culliresattiones Le- 
gararijs comperere dignoſcitur, perſonalem, realem, hypotbecariam- Jure autemquo nos vtimur, 
quichprima aHio quacxecutor cx quali contract te. carur, ctiamauam yigeat, nulla eſt dubirzric. . 
Secundaeri5iqua rem Legatam perſequimur coperir quide kgatario primo aduerſusexecutorem, 
ſenadminiftrarozem proretradenda, telodooJeptapollhiond, aduerſus quemliber poſſeflorem . 
conceditur aRtio tra is, Terria yero :Rioniqua res reſtarorislepararijs p gnorari dieitur, 
ſaſpicer null in koc regno loca efſercliti. ' © Tratt- derepub. Ang].lib.3.c.g-Braf.delegib.% 
| lib.z-c-26.in fin. Brook Abridp.tir. Deuiſe.n.27.45.Firzherb.Nar;Brey.f0).42.& 55. nBr. . 
de conſuleac.in prine.Plowden.n.caſ.inger Paramor & Yardley. Termesof Law, yerb-deaile.D £0... 
fensApologic of Ecclchaſticall proceedings parte prigmna.c.J-peg-23- | | A 
WIXKTEn 


The frft part 


Mo 
EI 


written by that learned and no lefſe religions man Do- 
Qor Coſes (as I rake it) in that worthy Worke, inticuled, 
Az Apologie for ſundry proceedings by Turiſdittion Eccles 
feaſticall, part.1.cap. 3. whoſe words are theſe: An Exe 
curor may ſue another in a ſpiritual} Court touching his 
Teſtarors goods: in this caſe, viz. If aman deviſe or be- 
queath Corne growing, .or goods vnto one, and a ſtran- 
ger willnorſuffer rhe Executor to periorme the Teſta- 

| ment; for this Legacy he ſhall ſue the ſtranger for it in a 
s T.,H.z.referente grjrituall Court ® :Bur if a man take from the Executor, 
Ficth.tir,prohiden, ods bequeathed, for this the: Execuror muſt vſe bis 
Action of treſpaſle; and nor {ue inthe Spiriruall Court : 

 * for Executors cannot ſue for the goods of their Teſtator 
$ 2-R3 17. in a Court Eccleftaſticall, bur ar rhe Common Law 3, If 
8s T18,Ed.z.ceflas a Teſtament beare. date at Carein Normandie + , and be 
| proued in Ezgl/zed, the Executor may vponſuch Teſta» 

ment haue aftion. - - 

Of Legaciesor Deviles it will be ſufficient to touch 

a few points: In the Bookes ofthe Common Law it isſet 

BB down.that they ſhall be recoucredin a Spirituall Courr, 
5 gr .H6.py andnotinaConr Temporall 5. Therefore ifa Termor 
- of certaine Land bequeath his crop, and die,the Spiritu- 

s H8.4.3-exFitzh. 11] Court ſhall hold plea thereof. *. Likewiſe where one 
11d ſued in Courr Chriſtian for goods deniſed by Teſtament, 
which another-claymeth by deedof gifr, and thereupon 

brought a prohibition , and ſhewed the. deed of pgifr, 

and alleaged withall ,. that the Defendant was neither 

Executor nor Admuoviſtrator: yer becauſe it was by name 

of a Legacy, it was adjudgedro belong to the Spirituall 

Court, by which it was to be determined, and rhe cir- 

cumſtancesto be tried, whether the Deuiſe were good 

2 4'Ez.fo-zz, or not”, Andin reſpe& a man hath ſuch Aion againſt 
the Executor , for Legacy before the Eccleſiaſlicall 

Indge,therefore the Legarary or Deuiſce may nor of his 

owne head taxe the goodsor chartels, deuifed rohim- 
® MaoEqqg felfc,cutof the poſiciion of the Executor *, And for 
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thisalfo , eſpecrilly becauſe thi Law doth not bind that | 
the Legacies ſhall be aſhgned, paid, or delinered yarill | 


'thedebrs of the Feſtator be ſarisfied-and ®paid. Bur be- 9 T..H.6.r9; 


eauſe aFrancktenement or Inheritance deviſed 3s not 

demandable in an Eccleſiaſtical] Corr; bur in the Tem- | 
porall, **cherefore the Legatary (according to the De» 19 Brafton.l:y.cae” 
uiſe) wirhour further aſignemenr or.deliuery , may en- 


_ ecrintothem after the death of the Teftaror **, 11 Petkins.tit. Do< 


If a man by his Feſtament doe bequearh goods tothe wiſcs- 
fabrique ofa Church,for this Legacy the Executors may 
be ſued in Court Eccleſtaſticall :*Alſo it Wardſhip 'or 


ina a Courr Ecclefiaſticall, iFhe purchaſea Prohibition, 


the other party ſhall haue a Conlulration *s. 15 lbidem, 


T he definition of a gift in conſideration, 
 _ .. orbecauſe of death, 


1 What is agift in conſideration of death. 
2. Three ſorts of gifts in conſiderationof death. 
3. Which of theſe three gifts is compared to:a Legacie. 


$. viz 


Gift in conſideration of death , is Twhere - 
y a man: mooued with the conſideration 

9) of his mortalitie , doch: giue- and deliuce: 
XF ſomerhing to anoher ,"to be his , in- caſe. 
— the Giucx die 3 A + 


—_—— ______ 
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« Infſtir.de donac.in -he ro hane it again *.Of tf Gifzs in caſe of death there be 2 


PUinfe £4 donac, three forts?. One when the giner is not terrified with 
moreauſ.'' * - feare of anypreſent perill , bur moued with a general! 


© d.Lu.T.Seni.L..;bi Conſideration of mans morrality, giueth any thing ©, An- 

ie. fde mor.can.do- other,when the giner being mooued with immienr dan- 

Nec. ger, doth ſogiue , that ſtraight wayes it is made his ro 

d d.Ly- whemiris ginen ©. The third is when any being in pe- 

rill of death,doth giue ſomerhing, but not ſo,thar it ſhall 

preicntly be his that receiued it,but in caſe the giuer doe 

e lbidem- dic ©, This t laſt kind of gift, is that which is c red 3 

£ Bar. Inc-L.ſeni. tq a Legacy *: But rhe other two are _ imple 
== A: c7- piſts: If the gluer doe not make exprefle mention of 
Sir Obar.s doratio his death,and {o they cannothe reuoked 5, bur rake full 

a.” etfc&t from the time ofthe making of the gift, if rhe ſame 
- > ts ty ** be not frauduſevr *. Neuertheleſfſe, if a man deliuer vn- 
4-Lib.quiinſcribieur tothee certaine goods ro be kepr vatill he be dead , and 

Abridgmerdexcaſes. - hen tobe difpoled ordiſtribured 72 pios mſws,in this calc 


p—ouge-=ry Fu ha thou art Executor of thoſe goods ſo to be diſtributed *, 
The diuiſton of Teſtaments. 


1 Of the ancient diniſion of Teſt aments. - 
2 Another threefold diuiſion. 


$. vii. 


Oraſmuch as that + ancient diviſion of Te- x 


4 Inſtic.dereſt2.vr- | 


__ 2 FY \ ftaments, whereby they + were firſt di- 2 

F ig gpes %s we her > . {tributed into two ſorts * 9 the one: T c- 

Grace verdo ap, ſtament being termed Calatis Comitiis ®., 
VOCQ. 1 Cpo- + ® 

| | onda I} = the other Procia@&xm c, (wherunto after 


cantly in anno Te-| Wards a third kind was added, called Per £5 & libram®) 
RNator conuocato per *1 3/7 | -- Is REA : » 2a | 
cornicinem populo,coque przſente,gc quaſireſte, ylelmi ſuam voluntatem deglarare folebar.Min-' 
fing.ind.sj. c Hoeteftanientimfferi CR exirmi>Inpre lives, ob dubjam belli akcam. 


Ince procinAum dicituryt ret{ſcd quod procinRti dicummwnmilites,quah pre- 
cin#i & expediti.Vighusin dog. 4] Lperimpginarhen pendiciencan ps pribus enim ceſtibus 
ynicum libribcnde,ſegzſtimarore parriwonijgisquiſucceffor defindtl farurny erat, moxgituri bona 
emebar,deinde percudiens hbrars, Yulathares 


Cnr aha capers. 


Ming. poſt. Vigh in d.$ 4+ 


IV hat a Teftament or laſt Will is. 
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harh beene long ſince aboliſhed ©, and worne not onely 
our of faſhion, but almoſt out of memory ; infomuch 
that vato ſome their very names may ſeem very ſtrange. 
Vnwilling therefore to offer any thing more tedious 
then profitable I thought good to make report of ſome 
other kind of Teftaments , whereof happily wee may 
haue ſome vſe in Eng/end. | 

Vnderftand therefore, that + of Teſtaments ſome be 
Solemne, ſome onſolemne; fome written,lome orwritien 
or nuncupatine *; {ome privitedged , and ſome not prini- 
tedgeds. 


La, 


c Textind.$.t. 


f Iure Ciuiliteſta» 
mentur ſcript,non 
videturaliaſpccies@: 
teſtamenro lolenni, 
pletunque cnimbec 
duo confunduntur,8 


indifferenter , ſeu prowiſcut yſurpanrur. (Bar.in L.rabular.f. Quemad. teſtament. app. & apes 
tits Minf ng.ing ſed cum-Inftit de tefta.ord. &in$ fin, ibid. Grafl, Theſaur.com. ep.$ tcſta.qur0-n. 
x-) Atvero tre quo nos veimurinſpeRogplanc diuerſa ſunt. Szpiuserenim neceflariumeſt, vt Tee. 
Namenra noſtrs int ſeripra, ſed yr fint ſolennia nunquam: quinimo yel cod. jure Ciuili ceſtamen« 
rum inſolenne diuid. tur in ſcriptum & non ſcripruw. Grafl.Theſau.com.op.$ reſta.q.ro0.&q.21-n-y. 
g Mantic.de eonic&.yic.vol.k1.rit.7.Adde Ivl Clary reftam.quy. vbi tradicgobis aliam reſtamons- 


torum diuifionem. 


Of ſolemne Teſtaments. 


1 What is a ſolemne Teſtament. 
2 No vſe of ſolemne Teftaments here in England. 


3. The rigonr of theCinil/ Liw concerning Teſtaments.. 


4 This rigour iuſthyreformed, 


5 What moved Iuftinian #0 exa&# the number of ſeven | 


witneſſes in Teſtaments. 


6 Two or three: witneſſes ſufficient by the Law of God.. 


& -t- 


2 DS Otrne Teſt aments are they fi, wherein be 
Fe LY, all choſe ſolemnities of the Ciuill Law 
>» £ (as rhe preſence of feuen-wirnefſes , and 
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hs 
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SE their {ubſignation , the expedition of 
2 the at at one time , &c.) * But Þ of this — 
| 2 c 


#7 required rhereunto , their ſubſcription ,.. 


2 $Sedcum pauli- 
tim.[oftie.dereſtg.or- 
din,L. Hac conſujtif« 


fima.C.dg gohta. 
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' The fiſt part, 


b Supra$j,n.r, 


q Ld 'C Lotlnjuſt,rupt & 
E Arcir,teft,tf, MinFng, 
ind $ {cd cum. n,12- 


"4 Deur,c.18. Matth- 
c.13. Mantic, de cone: 
zed. vits vol-1.5, tit,ze 
mM.is, 

e d.s ſed cum p21- 


F C,cumeſfiesde tc- 
Nacxt!e 


c.rclatumely.de OCc- 
Ka.cxtr. 

'h Lindw.c ſtatur.de 
| teſta. 1 2. pronincial. 
wy conſtitn verb,proba- 


wil: gium de regyur 1, 
. 6.7 

i dSſ{cd. cum pau- 
:Jacim, inſt, de reſta, 
ord, 


: | | j 
a Leybi ic teſtibus 


Jarim. | . 


tis. Peckius in C4 pri. - 


Teſtamenrs we haue no vie in Exgland*. Wherefore it 
ſhall ſuffice, thar Fhaue ſhewed (as it were onely by rhe 
pointing of the finger) that ſuch akind of Teftamenr 
there is mentioned in the Ciuill Law ;to the t obſerua- 
rionwaercof the Romane people were ſtrictly tied, in 
the making of their Teſtamecnts. (Much like as were the 
Iewes to their Iewiſh Ceremonies :) ſo thar if any one 
of theſe ſolemniries were omitred ,” the Teſtament was 
void ©. Which thing was not onely hard to be perfor- 
med, hat in ſome reſpeGts alſovngodly . For that it was 
nor ſufficient for any man, to prone a Teſtament by rwo 
or three witneſſes he Law of God requireth no mo *) 
but it muſt bee prooued forſooth by ſenen witneſſes <, 
Wherefore with t good reaſon, was this excefle refor- 
med firlt by the Eccleſtaſticall Law, which did reduce 


the number of ſcnen witnefles to three, (the Parochiall 


Miniſterbeing onef) andin ſome caſestwo 8: and then 


g Teſta,viddlicer »d_þy the generall cuſtome of this Realme,which diltin&- 
piasc2uſas. conditro Jy requireth no mo witneſſes then two, ſo they be free 


from any iuſt cauſe of exception *.The reaſon t whepre- 
with T«ſtiniaz was moned, to approue. of theſe ſolemni- 
ties , and tro adde thereunto as hee did, was as hee doth 
frankly acknowledge, ( Propter teſtamentorum ſincerit a- 
tem. Tt willa fraus adhibeatur '.) For the ſinceritic of 
Teſtamenrs, and thatno fraud ſhould be practiſed And I 
doubt nor, bur betore he did ſer downe fo preciſe a Law, 
he had ſafficienr rriall of great cunning, and craft pra- 
friſed, in the making and prouing of. Teſtamenrs. (1 
would there were none 1n Exg/2nd) which vrged him to 


-goc from thar rule Þ, and Law of Y/pian the famous 6 


Lawyer, the famealſo being moſt agreeableto the Law 
of God. YVbi numerus teſtinns non adjicitur , etiam duo 
Juffreinnt:; pluralis enimelocutio,duorum numero contents 
eſt *, Where the aumber of witneſſes is not expreſſed , ener 
two are ſufficient ; for the plurall ſpeech is content with 


iw0. Where hee ſaith the pluzall ſpeechis content with . 
two, 
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what a Teſtament or laſt Will is, 


two, which is the reaſon of the Law : ichath this ſenſe : 

It wasa thing very well knowne, that oze witneſſe alone 
was not {ufficient ro decide a controucrſie (the reſtimo- 
ny of one being as the teſtimony. of none /;)and therfore 
there were required witneſſes, but how many witneſſes 
wereſufficient., was doubred of : whereupon Ylpianany 
ſwereth, that albeir witneſſes are required, yet that plu- 
rall ſpeech, witneſſes, is ſatisfied withtwo, and ſortwo 
witneſſes are ſufficient, where a greater numbes is not 
required ”, | 


Of vnſolemne Teftaments, and whether the aforeſaid 


definition of a Teſtament doe agree: to our 
Teſtaments in England. 


1. What is an onſolemne Teſtament. | 

2 Of the freedome we enjoy in England, iu making our 
Teſtaments. | | 

3 Writing required in the denife of Lands. 

4 Many things permitted which be zzot weceſſary. 

s Whether it be needfull that witneſſes be required iu 
4.Teflament. 

6 Whether our Teitaments in England doe agree with 
the former definition of aTeſtament. 

7 Some reaſons whereby it ſhould ſeeme, that the for» 
mer definition; and our Teſtaments doe not agree. : 

8 The former definition of «Teſtament. doth compres 
hend both ſolemne and vaſolemne Teſtaments. 


} C.licetc. venicng 
&c. Iufrurandi de te. 
ſtibusextr.-admones 
IC+33+J-2 : 


m. DD.n d.Lybi, 


o The reaſons which prone that this foreſaid da finitiow 


doth comprehend both Teftaments. 

Io V ipian did flouriſhbefore Tuſtinian, 

11 The zncreaſe or decreaſe of Sotemmities doe not make 
the Teſtament to ſwarue from the former defmition. 

12 An vnſolemne Marriage is a true Matriggeinreſpe.' 
of the knot or eſſence of Matrimony. 
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& irriceteſtaff. 
Þ d.L4.L, Hac con- 
ſalrifiima $5 eximper 
fc&,C.d. reſta, Min- 
Gng, in $ ſed cum 
 paulatim, Inftit, de 
teftaordn.12s 
< D.$Smith-rraQ.de 
Repub. Ang],lib.z,og 
Quod tamen indi- 
NinAenon admitte- 
rem, quandoquidem 
multa priuilegia tee 


e Li deinjuſt.rupt. ' 


13 A Military Teſtament, though vnſolemne, is proper- 
ly aTeſtament. 

14 A Teſtament amongſt children 3s properly a Teſt 4- 
ment, though »nſolemme. 


15 A great inconuenience if an vnſolemne Teſtament 


were not properly a Teſtament. 

16 What is « Teſtament properly ſo called? 

17 In England our Teſtaments though vnſolemne, haut 
the effe@ of Teſtament s properly ſo called. 

18 An anſrere tothoſe reaſons , which ſeeme to proue 
our Teſtaments , doe not agree withihe former definition. 

19 The former definition is not of any ſpeciall Tofd1- 
ment. 

20 The concluſion. 


3. © 


Nſolemne Teſt aments are t{o termed, where- 
as the ſolemmries of the Ciuil Law aboue 
mentioned, or any of them are omitted, 
at the making of the Teſtament * : with- 
our the which by the Ciuill Law, the Te- 


CY 


ſtaments were void Þ except in certaine caſes.Bur + with 2 


vs in England they arc not void:for that our Teſtaments 
are not ſubie& to the Ceremonies of the Ciuill Law. 
but are made with all liberty and freedome, and (as one 
reporteth) Ture militari© : And ſo weeare no further 
ried then tothe obſeruation of thoſe requiſites that be 
neceſſary ##re gentinm 4, Which requireth buttwo wit- 
neſſes ©: ſauing that in Þ a Legacy or Deuiſe of Land, 


[82.929 #; i11*s <7 & : 


Namentis militaribus comperere videantur , qualia ſunt cum duobus reftamentis decedere, 
8 id genus alia (de quibus infra 5 14.) quz noftratibus non licet] vendicare (vr cod. x14.) Er 
contraRogatioteſtiumquz pro ſolennitate in militari reſto requiritur ( communi interpretum 
calculo) ab Anglisteſtantibus, non ita neceſiario obſeruaturs d Milites ad ſolennitatestan« 
tum jurisgentium aſtringi videre eſt apud Dec, in L.milites C. de reſts.mil-poſt-Bar.in L.j.C.de ſa- 
croſan@.Ecclef. & DD.in Ly, f.de mil:reſts, Quibus adde Tiraquel, de priuileg, pie cauſe £35 
£ Dec.in d,L Milites Mancic,de conie&y}t-yol lub,6.titzengg,in fins 
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writing is alſo neceſſary, and that to be made inthe life 
of the Teſtaror f. How be it, ir is nor to be doubred.,bur 
that a man may make his Teſtament in writing, wherein 
he diſpoſerh of his goods only, and ſo hee may vie the 


4 teſtimony of mo witneſſes then two; Alſo if he will, 


he may procnre the witnefles to ſubſcribe their names 
£o the Teſtament; yea, to euery page ofthe Teſtament 
(ifthere be diuers) and ic isa good and a ſafe courle, 
whereby many forgeries might be preuented , or more 


s eaſily dereced. But no + man 43tied to the obſeruation 


of theſe caurels 5, (excepr as before) no not f@ muc 


to require the witneſſes Þ : fo beneficiall are the Lawes 


ofthis Realme to the ſubjefs of the ſame, 


5 But there me thinkes aqueſtion doth offer it ſelfe to 


be reſohed. Ifallour Teftaments in Erg/and be vsſo- 


» lemme, and Þ if by the Cinill Law regularly all vnſo- 


lemne Teftamenrs bevoid , in fo much thar if butone 
onely folemniry be omireed;rhe Teſtament is no Teſta» 
ment *: How dorh the definirton of a Teſtament aboue 
mentioned, borrowed our of rhe Cinill Law,agree with 
our Teftameneshere in Emg/and , beipg all vnſolemne 
Teſtamenrs ? It ſhould feeme wee had need to ſeeke a 
new definition, and chat I haue erred; ropether with 0-. 
ther our Common and' Temporall Lawyers of this 
Realme, in borrowing that definition, which agreeth fo 
juſt with their Teſtamenrs, with which Teſtaments our 
Teftaments doe not agree. For if the definition did a- 
gree with both Teſtaments, they ſhonld agree berwixt 
themſclues; burthe Teſtaments doe nor agree betwixr 
chemſclues; and cherefore the definition doth agree bur 


with one aloae: Tf it agree but with the one , and wee 


Teſtamento near liberos , vbierrendirarf folennitos iuris gentium, noneſt 


t Star. H.$, anno 34 
Clo 

g Lindw, c. in ſtaru- 
cum de teſt a.lt.z.pro« 
uinci-bconRtit.Cant 

verb.probare 

h Ratio eft quia ro= 
gatioreſtiun non cſt 


yurisgentium aur di- 


utni. Ab,Couar.& all 

inc. relatuw.cl.z. de 

reſta, cxtr, Tiraque). 
de priuilegigs pie 
cauſz.c.z. quopoſite 
conſtar, Anglos plc« 
niore hberrate fruiin 
condendisTc{tamen« 
tis, Quamquz velip= 
ts militibus induta 
fuir Ajure ciuili: quo 

( { communi ſic cre« 
dendumopinioni)ree 


- Batiotcfiium eſt ne 
. ceflaris. Ju}, Clar, $ 


reſtim<q. 58. quamuis 
non. deſint qui con 
rendunt rogationen 
hujuſmodi, non ad 
ſolennicatem end 2 
fed yt ex eo facilius 
dyudicari poſſe, Mi-- 
hte proferendo ver« 
ba quz ſonane in 
reſin, ea deliberate 
& ſerid, ' animoque 
reſtandi, non iocs, 
non perfunRoriepro 
tolifle, vr ſxpT ſolenu 
al 3s. Tiraquel. de 
priuilep,pizcouſx.t. » 
3- Wcſenb. _— | 
n. 57. Adde qued if 


acceflariuty yt reſtes 


ſinc regati- Gra®Theſaur.cs.op. $ reſtr.q.11.Clar.$ reftm, q.13.Dec.confil.64c. Denique nec in 
clo ad pies caufanſin cuius confetionem adhibende ſunt iuris gentium ſolennitares)requiritet 


ingufto rup, & ircicecito. Lex imperteQLf.ynits. de tefta, Cy 


; 


yr teſtes fine xogart, vrhabet com. op-refte Conat. in c. refatum.cl;. de reftaantreg 16 - 3 * Lids 


\ 


b—C 


"8 The frfpport 


k VipinL3derets. COnfefſe ir doth agree withtheir Teſtaments, how then 
ﬀ can it agree with onrsallo #2 | 
m- luſtinianus adep- To this queſtion briefly myepinion is this , that the 


Mo nat 565. V1 { definition doth comprehend, both ſolcerne and v#ſo- 2 


pianus autem foruit Jegpre Teſtarmerts + and therefore is agreeable to our re= 


onge ante. Mimizuw, 1. ants. The antecedent I proue thus ft. The Defini- g 


rempore Alex; Scuec- 


ri lp Ro.pautophis_ tion (as appearcth) was made by Yipian *: this Vipiaums 


mn jr Meef t i3 one of rhoſe ancient Lawyers, whoſe anſwers, Defi- y6 


nd hes nitions, Rules , and Concluſions are contained in the 


dicen,. Digeſtes , and who flouriſhed no lefle then two hup- 
n$ _ _— dred yeares before Inſtinian ”. Which Tuſtinian did 
| Aide Mrecdingt, adde certaine other ſolemnities : withour the which he 

-Knbem. L. cumanti- ordained , that the Teſtament ſhouldbe void. It muſt 
———_ be granted therefore, that the definition being perfed, 
eppofitiin oppoſiro, before thoſe new ſolemnities were deuiſed, and agree- 


ac propofici in- pro- able ro thoſe Teſtaments which had not theſe ſolemni- 
rs s/o rr ries,becauſe as yer theywere not:lo now the ſame folem- 
Joc. aconerarije. -— Nitics being takenaway, the definirion-comprehendeth 
p- Nan differentia thoſe Teſtaments, which havecthem not arthis preſent, 
que ef canton {© as itdid thoſe ocher Teſtaments which had them nor ar 


ous , non conftiruic The beginning ®, So that the + increaſing or decreaſing t x 


diucrſasſpecies,8 fic ? *; ; 
emer peri tac of the number of ſolemniries , maketh nor- the Tefta- 


ones. L,fin. de fund. MENT ©O Come neercr , or deparrfurther from the defi- 
Inftrud. legar., Ol- nition ?. Indeed thepreſence or. abſence of Solemnitics 
- denede cup. make the Teſtament folemne, or-vnſolemne, bur they 
q Sicnim equus cX» « —Y 
.cus, fir equus; ira vx dOE notmake ita Teſtament, or no Teftament-4, For 


cecitssnon faciage- + as an vnſolemne Marriage is not therfore no Marriage 12 


| rag ow 3 aturs becauſe it isvnſolemne, (the banes perhaps nor being 


3 fortiori teflamentri publiſhed; or the Marriage not being celebrated in the 


SP goin _ face of rhe Church, bur privately ina Chamber.orſome 


Nawenwum, ſed non OHET rite Or ceremony therof. being omirted)bur is ne-. 


effc ſolemne, 2 fortiori inquam, quam carcicas fir defefns in jure naturz, jaſolenniras 

Qus map ny ciuilis, Nam illa requifira de quibus in «.cdm inhibitiode 14 nc rkgr 1 
de forma & ſubſtanria matrimonij vellegitimationis prelis, ſe defſolennitare ranrum # ad ipfus 
decorem jneroduta poſt. Theolog, & Canoniftas prodidit Graniſ.confil.ciuil.168.8: hanc,op,com- 
municalcyloreceptam dicir.lo.Lub,& Maſeard. de probar. verb, fila coaciu.,798;n.$ Erlicet hodie 
per concil.Thridentin, 1 matrimonia Gant irrira. Nos ramen ſequimur anci jus cbs. 
SERqB30! BOR ENKARUR Star: 8, am 25.0,19 I» NeclBud,c:30,9.5.Gdecland, delponl,cxrr. 


® — - ®S 


RET» 


e In 


B 
C 


' Whata Teftament or left will, 33 


nextheles reputed for a true Marriage*:(So that the ſame 

were (olemnized by a Minifterin the preſenceof a ſufh- 

cient number of perſons therunto required, bywhoſe te- , ;Maſcard.Trah. de 
ftimony the ſame might be proned;inwhich caſe rhe ſaid prob co hagSs 
Marriage may be ſaid to be celebrated in the face of the ſon anrine. 
Church,though neither in Church nor Chappel,bur in a niumin facie Eccle- 
chamber,none being ſeriouſly or purpoſely excludeds.) fz pot ——_— 
Both in the Ecclefiafticall Courrs,in reſpe@ of the knot (inevidelicer fon 
or eſſence of matrimonies; in reporal Courts,in reſpe@ rioſeexchuo, etiamſi 
of theWiues Dower,and other Legall effetts*: Ar leaſt jon pe 
if che parties married be licenſed or diſpenſed with by qe Cland-deſpon,ex+. 
the Ordinary in that behalfe £:So that there be no other am. preſcripto. Er 
lawful impediment as of confanguiniry or affiniry within 32"* opinioncm = 


the Leuiricall Degrees prohibired, preconrtraft, or ſuch cepram eflc ibid. li- 


— 


Itke, bur the defect of folemnity onely 7. Enen ſo an quidoconſtar. 


{ Abb.in c.1,de clfids 


. vnſolemne Teſtament doth fill remayne a Teftamene ; deſponl, excr. Dee. 


r3 


when theſe Solemniries doe rather appertaine to rhe confil.z63. Couar. de 
proofc, or apparance, then xo the ſubſtance or Tefta- {þ*!al ſccunda part, 

*Re9d TO Oi _—_ '£.6.1n principio. NeJ« 
ment, For it is got daid in'the definition , there muſt 7;,qw. in c.Humans. 


be this or that number of ſolemnities in the Teſtamenr; de clond. deſp. lib. 4+ 


only it is requiſite, that there be a inſt number =, :thar is | ——__—_ Collier. 


to ſay, ſo many as the Law requireth : and ifthe Law re © Perk. rir. Dower, 
quire none, the definition requireth none; more thenis fol. ſexageſimo prim. 


ſufficient for a due proofe y. _ lia 


If an vaſolemne Teſtament were no Teſtament,then regnante H.y. & lon- 


Teſtament um militare , were no Teſtament ; for ir is an 8* re cum contra- 
rium ias obrinuir. 


vaſolemneTeſtament z: And yer Teſtamentum t milita- tic.NuBrefol.r50. 
re isboth in name andnature a Teftament®, Likewiſe if 5 Firr. Nat.Bre.fol. ' 

I FO. ” , 
an voſolemne T« ſtament were no Teſtament , then Te= 5%... , biſupra * 


Socin.jun.confil.87.n,65.ycl.qy Palkor. denorh.%&fpur.:ap.5.n.y.% c-p.ro,n.z. « Minkng.ind.$ 
Sed cum paulatim.Old.de Act,claf.g. in prin.Ripa.in.L.Nemo.de leg & lo, Crot, in eand.L.col.$. 
Quorum opinrone hx ſolennitatesreſtamentariz i on ad ſubRantiam ſed ad probar,refti.pertinent 
9u# quidem opinio fine difficulrate procedirhic in Angla,vbi iftiumodi tolennirates omnino non 
ſunrneccfiariz\Jicerfortaffe alias cuntraria ranquamcommans opiniotocum kbivendicarer Bar. 
ind.L.Neme. Couar.in c.cum eflcs, dereſta.extr.n,9g. » Juſtaſententia, y Bon-igc.cum 
<ﬀ/es deteſta.extiin fin. Soarezglnrec. Sentereverb, reſta,n:52. laf-in | .cunftes de ſummarri,C.n.g9. 
z.  Weſenb.intit.decefta.mil.f.Bald.in L-fiſi. Clamil. Hercileunngys. 4 Tit,de seſtars, mile © 
Inftir,& c, V aſquius deſucceſ.crea. $ 2140 47, MP” 


- flamntum 


Th fof par 


flamentumintey liberos were no Teſtament, being vnſo- 


——— 


| b L.Hac confultifſi- Jemne and-ynperfctt © > But Teifomentur Þ inter liberos 14 
chough vaſolemne , even ly, and by the Cinilt 
© Graf.Thefaur.ch. Law, is a Teſtament ©. Beſtdes this, if an voſolemne 15 


ma, $ cx imperfcRo. 
Ce.dg teſta, 


op.$ :cſtam. qu 11-"- Teſtament were no Teſtament, then(all the Teſtaments 


” wpbiongy 32 FY 1. here in Eng/and being vnſolemne) wee ſhould all dic in- 
D.c. Curtio Nat,E- reftare *: And dying inteſtate , then (marke whar ar. in- 
ay x iy poet conuenience would follow, ) by the Statures of this. 
20 in d.5cximper. Realme, the adminiſtration of the goods of euery man 
nM 2) BE dying intcſtate, ought ro be committed tothe Widdow, 
& Inflic, ge f#'ens or next of Kinne to the deceaſed: But the contrary 
quz ab anteſtar, in 

princ, hath beene generally obſcrued, that is to ſay, where an. 


Executor hath becne appointed, able and willing ro vn- 


dertake the Executorſhip; there the maker ofthis Will,. 


hath beene adiudged not to haue died inteftate , and ſo 

the adminiſtration of his goods hath not beene com- 

' mitted to the Widdow. or next of Kinne, according ta 

the Stature, although rhe Teftament were vnſolemne, 

© Tdquod Viridiob- which adminiſtration otherwiſe, ought to have beene 
ſeruar. fieri. vbigue COMMitted according to the ſaid Statute,as is aforeſaid ®, 
conſpicitur.. And therefore by common obſcruation alſo an vnſo- 


| 70090 lemne Wtſtament is not no Teſtament: bur rather euen 


C.1.17.Sichard.in.L.. properly a Teſtament. For by the f opinion of the moſt x6 | 


_Hac _—_— $ and beſt Writers that is concluded to bee properly a 
ner "2614 ; :- fn. Graf, 1 eſtament, the Authour whereof canner be ſaid ro be 


Theſaur, ccm. op. $: jnteſtate : and whoſe Executor therein named, is toſuc=- 
o_ | py hog ceed ex Teftamento ©; though ir be bur in reſpe& of the 
Euerard. conſfil. 85. Lawes or cuſtomes of the place wherethe Teſtament is 


ny. . made, being contented with fewer ſolemnities then are 
Andr. Gail. lib. 2. bs 


S Ke obſcroa.1z3, T<quiſite in other places 8, Which + effe&t our vnſo- 27/ | 


Soarez lib.reccp.ſen lemne Teſtaments have * wherein an able and willing 


Both Yilabot ils: Executor 15 Nam ed : F or neither hee is repured todie 
com,op.rerb.efitn, eſtate, which appointerh ſach an Executor* , bur is 
57. Gabr. Rom. lib.q.. 

tir, derefts. conc.g.Vaſq. de ſucce.cres. $ 31. n- 459.48. Parif. confil, 2-1, 45«vol,3.quorum opinio 
eftproculdubid communiz,liccraliter ſenciargloſt,ia d. $cx imperfeto.Þ þ Hoe nemoneſcit 
- quirdmediocrirer inaketurroforoverſaturs EE 


plain- - 


F 
Ap 

/ "ie 
22 


14 


15 


'n6 | 


s 
c 


wWhata Teflament or laf wils, 


plainly,cuenin Lawesof ſtrift interpretation (I meane 

the Statutes of this Realme) rermed a Teſtator ': Net- i StarEd.3,en.4.c- 
ther is the adminiſtration of his goods committed to the pony any mp, 
Widdow-or next of Kinne, by the authority-of the Or- yr win a 
dinary : according to the Statute as in caſe of one dying * Idquodnon ſemel: 
inteſtate *. Bur che Executor deriving bis author.ry —_ bonne fix. 
from the Teſftaror only , doth ſucceed in the place of In — 


Nlowdenin caſu ins 
the dead-man, by force of the Teſtament, according to rl ona & 
the Teſtarors meaning and diſpolirion '. Wherefore an 1, :! COTOY 
vnſolemne Teſtament, is euen properly a Teſtament. noſmes ſoune execu- 
Which concluſion being truegthe definition is not more Pres ©agnerenr & 

acuant prebace det 
properto the one, then ta the other. | teſtament,Car.Jepros 
Now for the anſwering of the arguments obieQed, bare neftque confire. 


18 Firſt t where it is obiefted, that all vnſolemne Teſta 20ron & allowance 


. w de ceoqueleteſtaror 
ments are voide,although one onely ſolemniry were o- bf, ®c. Exils poy-ne | 


mitted : thar & true onely by the Ciuill law :'But ix ©e-uteurdeuttprog, | 
doth nor therefore follow. that an voſolemne 'Tefta» — 
ment isno Teſtament, in reſpe@ ofhis definition ®,how m Vaſqs deſacceſt, 
ſoener it haue notthe ſame effec, toall intentsin Jaw, ©9S a1-ngb, 
Bur if it bee therefore a Teſtament , becauſe it rakes 

effett in law. thenare all our Teftaments,,(rhough vn« 
ſolemne,) good and ſufficient Teftaments : becuaſe they 


| have as much force withour choſe ſolemniries, as.if they 
' hadrhem all and an hundred more. * Secondly, where ,, ,,,, 1 


ap , tb.recep, 
it is obiected , that the definirian doch agree rortheirTe \.a verb. ——_— 


ſtaments & thatrheir Teftamentsandonursdoenot agree Cad 5 refiriggr 
Clar. $ te: fm, q« 13 « 


E g betwixt themſelues: Tanſwer,thatthe tdefmirion i; not ang Gail.vb.:.pra. 


of any ſpecial] Teſtamenr, thats ro ſay, it tsnort of aſo- oblcr.c.raz, Vaſq.de 
lemne Teſtament alone,nor of an vnſolemneTeftament — as my ks 
alone,nor of a written Tcſtamenralone,norof annuncu- confuleff$ cximpers 
patiue teſtament alone,nor is conuertiblewith any ſpeci» fefo Cude refla, = 
all kindof Teſtamenr.menrioned inany part of the Ciui] 
Law, from the which our Teftamenrs madein England 
doe differ. For indeede ifthe definition were made of 
any ſ{peciall Teſtament alone , mentioned inthe Law, 
from the which our Teſtamenrs doe differ ; then could 


E 3 | not 


PPPEIE - 


The fiſt part. 


© Quod enim dit- 
fert 4definito,differc 
adefiiivione;vr,quod 
non cit 1ome,non .t 
animal rationale, E- 
ucrard.& Olden Joco 
A definitione.lo,C a- 
ſus Oxon.:ra&, de di- 
ale&,t,225. 

Þ Teſtn. ſuperius 
definitum genus eſt 
ſubalternumJd4quod 


poreſtelle & ſpecies 4 


& gefius,. diverſo ra- 
men reſpetu; nimi- 
rum ſpecies reſpetu 
ſuperioris,ideR,(en. 
rentiz;Genus reſp e- 
Qu inferioris, 1d ct, 

aganici,& milicaris: 

ccipti,, &:nuncupa- 


tin; ſol:mnis,& inſo- . 


lemnis cteftamenti. 


Huiulmodi aurem tes. 


Nam&Etadifferntnon 


numeroſed ſpecic,&. 


-"mentſodcfined, a!rhoughitbeſpeciall in reſpe& of the 


not our Teſtaments differing from the Teſtament de- 
fined, agree with the definition * Bur the definition 1s 
of a Teſtament which is alſo common ro all thoſe, or 
any other kind of Teſtaments , aſwe!l ſolemne as vnio« 
lemne , as appeareth before :.and therefore the Teſta- 


definition, yer is ir genecall in reſpe& of the ſenerall 
kind of Teſtaments aboue-recited ® , and is verified of 
exery ofrhem , {olemne or vnſolemne-; and ſo conſe-- 
vently is common- aſwell ro our Teſtamenrs as to 
theirs, diftributing both name and nature to every ſpe. 
ciall Teſtament 4, howſoeuer they differ amongſt them- 
ſelues *. To tconclude therefore, weneed nor to ſeek 20 
any new definition,bur rather they cthemſclues, by rea- 
ſon oftheirnew colemnities deuiſedfince the making of 
the old definition. 

- Indeed we haue not theſe ſolemne Teftaments ofrhe 
Ciuill law, bur in that reſpe& wee are the. more happy, 
andour lav/ the more godly *. 


fic ceſtamemum, cuius ſupraeſt- definitia pobragpenuseſt, quia predicarur de pluribus differenti- 
bus ſpecie.. q, Id quol c{tgencri propcuw, Olden,Topic.Legal Loco dgenere. r Spe- 
cies namque per formam diſcrepar aſpecie, Conneniunt autem omnes ſpeciesin ſuo genere, O!- 
den, & Eucrard, vbi ſupa. $f AlciatiinL j,C.deſacroſan. Eccleſ.ne12. 


Ofawrnten Teſtament. 


r 'What is a written Teſtament. 
2 ATeftamint auncupaetine is mot made a written Te- 
Stam:ut by after writing, except in certaine Caſes. 
3 Some things common both to a written and to a nun- 
cxpatine Teſtament. | 
4 Some things peculiar to a written Teftament. 
s Deniſe of Lands, Tenements, or Hereditaments , is 
et good without writing. ets, 
6 Inewritien Teſtament" it is not neceſſary that 3 
witneſſes be pringy t0thecontents. | | 
7 Can 'ſe ſ 


what a Tetamentor laþ it. 


Cauſes wherefore Teſtat ors many times would hane 
their Wils ſecret. 

8 In what manner the Teſtument is to be made when 
the Witneſjes know not the contents. 
o The witmeſſes muſt be learned, and muſt write theiy 


aames 01 the Teſtaenent , when they doe not know the comm 


tents thereofe 


which at rherime of the making thereof, 
is commicted to writing *®, By which 
, <8 words, 4 the time of the making thereof : 
. are excluded f ſuch Teftaments as are af- 
cerwards put in writing. -For being -made firſt by word 
of mouth rchey doe {till remaine nuncuparine, netwirh- 
franding the reducing thereof into writing © : Valeſſe 
che Teftament being firſt made by word, andafterward 
Cin the life rime of the Teſtator ) being writteh , ir 
werezbrought tothe Teſtator, and by him approoned 
for his Teſtament : or vnlefſe the Teſtator . when hee 
declared his Teſtament, did will that the ſame ſhould 
be wrirten, and that thereupon the ſame was written 
accordingly during'his life : for then ir is effeftuall for 
the deviſe of Lands, Tenements , and Hereditamenrs. 


ans. IDA. —_ 


of 6. XJ. Bs 
Writtew * Teſtament , is f that Teftamene a Teflamentum in 


ſcriptisanticaliaſpe 
cies a tcits (alenni, 
cxawinaui. ſupray $& 
in margine.. 

b Minfng. in $ ſad 
cum paulatim.laſtir, 
de teſta.ordin, 


e Minſing. in 5 fing 
Inftir.de ceſta.ords 


% 


25 if ir had beene written at the firſt 4, Infommuch'thar if 4 Dyer. fol72. & ira. 


the Writer being skilfull in the Law., doe onely rake 
notes from the mouth of the deceaſed of his laſt Will, 
for the deniſe of Lands , Tenements and Heredita- 
ments. and afterwards write the ſame; bur before it be 
ſhewedto the Teſtaror, be depart this lifez yet this is 
ſufficient fora Will in writing, forthe comneyance of 
F.ands, Tenements,and Heredirantents 3, whereof ſuch 
nores weretaken. Andſoit feemes when Notes or Ar- 
ticles be made. and read rothe Teſtator by rhe Nota- 
ry; though the ſame be not written vp ar large , or in 
forme of Law, vacill the Teſtator be dead. =4 

| E 4 A 


ſzpe 2udiuia n5nubk 
lis bujus regni An 
glizjuriſperitis. 


$ Erhanc opinioem 
renuifſe Curiam de. 
Banco refert.Do.Dy« 
er.lummus luſticiar”® 
in caſu jinterSackujfl 
& Browne, 

9 Dycr.ybi ſup-ſuper 
yitiwam yoſuntatera. 
cujuſdam Hanton gi= 
uitarts London, 


40 T be frrſd part. 
A written + Teſtament; albeit ir haue ſome things 3 
thereunto belonging, which alſo belong to a nuncupa- 
tine Teftament;and {6 common to bothz as the appoin- 
ting of an Executor , (without the which there can be: 
no Teſtament at all.neither written ncupative*.) 
and as the deuifing or diſpoſing of goods or chatrels,. 
(which may be done indifferently either by word or by 
writing : f ) yet there be tome things which be pro» 4. 
per and peculiar: to a written Teſtament; One is the 
7 deviſe or grant of Lands, Tenements, and Heredita.. 5 
= ments; which-cannor paſſe. by anuncupatiue Teſtament, 

y St H,8.10-32-7.2 op Will without writing 8: Neuerthelefſe it ſeemerh 
that in the Deuiſe or bequeath of Lands and Tene- 
ments holden in Burgage tenure, and. ſuch as were de- 
uilablebeforethe Statute of Hers. A#.32. i is not ne- 
ceſſary thar the ſame- ſhould be-written , bue thar ſuch. 
Lands , Tenements-and Hereditamenes may paſle ſuf- 
| fciently by Will nuncupatiue, or Deviſe wichout wri- 
ting. And that the ſaid Statute of H.8. An.32.cp.1. 
Ba which doth require writing in the Denile,or bequeſt of 
Lands, T enements and:Hereditaments, without which 
writingthe Deniſe ts not good in Law, is to be vnder- 
ſtood ta take place,in thoſe caſes onelyin the Devile of 
fuch Lands as couldnot paſſe by the deceaſeds Will, be- 
fore the making of the (aid Staturez whereby men were 
enabled to deviſe their Lands, Tenements and Heredi-- 
raments, by their laſt Wils, ſo thatthe ſame were writ» 
20 Hane opintonem.*EN in their life time **%. As doch-afterwards more fully 
erebriori ealculo re appeare, where is alſo ſhewed., whar-Lands, and how 
AE ceaic, Much may be deviſed by Wilt Þ An other thing pecu- 
Smcancophdyenacd- liar toa written I eftament-is this :_in@ written Teſta. 
, Ind | wr» max ment the Teſtator harh this bene fir:he may conceale 
== wool.” 06 whey and keepe ſecret the tenour or contents of his Will, 
: Agath. from the-winefſes*: which he cannor doe when he ma- 
'Þ  In33-90: 3% kerh anuncopariue Teſtament. And therefore, if the | 

d« reſts, & glofſibig, I cſtgor be loathio have bis Will knowne, which Fwd 


— 


What a Teſtament or laſt Will @,. 


7 —_ very often t, either becauſe the Teſtator is af+ 
aid to offend ſuch-perſons as doe gape for great 
queſts then either they haue deſerued, or A - cr be-- 
is willing to beſtow vpon them : (leſt. they e _ 
ture vnderſtanding thereof, would not fafferhim as 
in quiet.) or ee becauſe hee ſhould onermuch ws. 
"_ others, to whom hee meant to be more be efeciall 
mo — (and ſo giue themoccafion tobg 
=_ e negligent Husbands or Stewards, about their 0 at 
: ires, then otherwiſe they would have beene, i wa $ Authen.Ecnon eb4- 
ad nor expeded ſuch ab ene, ift — 
—_— peed ſuch abenefir atthe Teſtators hand DD.ibidew. 
ſes erahs - 1900p Yr In theſe and like _ ES 
Y = Ra EIAator hath written his Will with his fta.ord. Cn 
= , or procured ſome othertowrice the ſam Kling.iocund titan, 
p may cloſe vpthe writing without making the wi - VideSimo.dePrarte 
es priuy to rhe conrents thereof; and am. RU adber. —_— 
tothe witnefles, he ma {a vnto "K g " ſame M DD.ind.L : 
will ind Tel yay them :- This 3s my I, _ 
an T eſtament', or herein: coutained my / Jy : conſultiff. & in Authe 
and this is {ufficiene*.. Neither i3the TH GR aft Witt: _ che C, 
_ the lefle auaileable, becauſe the woe PE _ reſt ex, 
3 > what is contained in the ſame |, in Jr was Is —— 25 
=— be able to prone the Identity of the Wrizing : irafecipſero eel. 
. isro ſay, thatthe writing now ſhewed Lake ing ; &demon.arif.con£, 
_ _— which the Teftator in his life rim 24 krs'< rave _ 
_ ore them robe his will or to contain hi: wer 8 $compendioſe,ns. 
i y_ the will can take no effeft te . _ ; SY ar maar 
: Fi —_— proofe *. And therefore t left EW " ho rms. 
_—_ periſh for want of due proofe , when the Teſt i 
= _ not haue the contents knowne, it is not nd h fed foe: foreſts 
Pa pn itethar the witneſſes be learned, but expedie Y Counr.inc: pare rf 
; y they write their names on the back-ſile or ſo an ney men Specul. 
Lk - the Teſtament ©, or vie ſome other en 4-5 A Cha: re on 
y. © hey may be able ro depoſe deft ndoubred- 16s chu, 
ery WIIng «ſclfe , which ch Tra&:4-pro» weed 
or affirmedtro Le his will, or to.contain his will wt, - n. hong 
ririf&c nfil;1 9,yolg 


; , | ” —--- 2 


Fa a 
- 


L The fiſdpart 


and that.it is in the cyſtody-offach a one, naming ſome 

fingular perſon, which perſon {o named , doth bring 

: forth a writing, and doth depoſe by vertue of his oath, 
charthis is that will or writing, which the Teſtator at« 

firmed vato him to be his laſt Will and Teſtament: this 

1x Ludo.Zunt.Re- mansteſtimony.togerher with the other witnefles * *,de- 

Fr o-provxore.n.88 oſing that theTeſtaror affirmed vnto them,thathis Wil 

cx. Concil.176-ley, « : . . 

; was1n that mans keeping , iza futfhcienrproofe of the 
will ofrhe deceaſed, albeir none of them were priuy to 
rhe contents therof.fauing the. Teſtator alone.Bur if the 
Teftaror did nor fimplyafhrme,that his Teſtament was in 
thar mans keeping , ur alſo that it was written with his 
| own hand, then it is nor ſufficient for the proofe there 
#s CaftrEinleg.bz- of, char this man, who doth produce the Will , depoſe, 
| of pn __ thatir be the ſame. which the Teſtator did commit ta 
pationewL-hac.con- his cuſtody , vnlefle alſo it appeare rhart the ſame was 
Nis. Ct ies Writren with the Teſtators owne hand **. For the T e- 
ſu - $9.tiero. Dane. XacOT iD affirming thar the Teſtament was written with 
fohmay ao. his owne hand, doth intimate thus much, tharvnleſſe ir 
is. caf-:& 3 appeare to be written with his hand, that other mans 
by A "ED 212 WG teſtimony ſhall not ſuffice *3,as in the former caſe:other- 


incelligi debent ve wile the mention of his owne hand writing had beene 
n6 fint ſuperfluaims idle 24, 


improprie ſunt acci- , . 

picnda potids quam * Whethera Teſtament may he written with notes or 
+ tx gs 4 figures, and whether ir may be proued without witnet- 

Goot > ſ@,bythehand andſealeof the Teſtator, wich other 


q lafaptt4. Sas. like queſtions, is declared afterward 9. 


Of a Nuncupatiue Teſtament. 


* What is anuncupative Teſtament. 

2 Wherefore it is called nuncupative. 2 37 

3 Of the force and efficarie of & nuncupative Teſt 
avert. —_ 

4 At what time commonly nnnggpatine Teſtaments are 
mede, and what #5 the reaſon. - end a 


5 Teſte 


—_— 


What a Teſtament or laſt Will is, 43 


gr IE hn __— —— 


5. Teſtaments fauourably expounded. 
6 Anuncupatine Teſtament made diners wayese. 


d- xij. 


Nyzcupatize Teſtament + is, whenthe Te- 
ſtator without any writing doth declare 
his Will, _— a ſufficient number: of a 
witnefles*. it is called nuncupariue f 5? Atitdetes | 
| 4 mncupendo . i. nominande,of ms b, ———— he 
Becanſe when a man maketh a nuncupatiue Teſtament, Þ Minſing.ind.s fin, 
hee muſt name his Executor, and declare his whole OST 
3 minde before witnefſes ©: And f a nuncupatiue Teſta- c Minſing,in ds fins. 
ment is of as great force and efficacy,(exceprtfor Lands, 
Tenemenrs and Hereditaments) as is a written Teſta« 
4 ment9, This kind + of Teftament iscommonly made, 4 L-Hac confultiſfi« 
whenthe Teſtator is now very ficke, weake,and paſt all ml dp doen 
5 hope of reconery<: For + (asone reporteth ) it is re- 5 fn-Inftic. dereſta, 
ceied for an opimon amongſt the rader and more ig- _ td 
norant people , thatif a man ſhould chance to be ſo rexbdeuile.. "_ 
wiſe, asto make his Will in his good health, when he is ; 
ſtrongand of good memory , hauing time and leiſure, 
and might aske counſell (if any doubt were) of the lear- 
ned; that then ſurely he ſhouldnot live longafter. And 
therefore they deferre it vntill ſuch time, when it were 
more conuenient to apply themſelues ro the diſpoſing 
5 of their ſoules, then of their lands and goods f, + And F+lbidew; 
in confideration hereof it is. that Teftamenrs are ſo 
much fauoured which be made in ſuch perillousrimes ; 
namely. for that the Teftatorthen cannot conueniently - 
ftay to aske counſell of ſuch points as be donbrfull in 
Laws. =; g Infra part, 4 
6& A t nuncupative Teſtament maybe made*notonely 
| by the proper morion-of the Teſtator , bur alſo atrhe 
.Interrogarion of another, a5 is hereafter declaredb;” 7 Þ Infrapart4$26-+ 
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The firſt part. . | 


: What is apriniledged Teſtament. 
2 Wherefore they be called priviledged. 
z Diners ſorts of prinileaged Teſtaments. 


h$. xi. 


Rixiledged Teſtaments are thoſe, f whichare @ 
enriched with ſome ſpeciall freedome or 
benefir, contrary to _ common'counrſe of 

$a Law *. They be termed t priviledged, 4 2. 

h _—_— oy WW Fr irilegio, enefi 2 private lege *. For a pris 

 vol3/7* iledge doth fignifie a priuate Law. For as much there- 

b Summa Hoſtienſ. fore as by a priuate or ſpeciall Law,ſomeTeſtaments be 

"5 priuieg, 12 iſcharged or disburdened., from the viuall orders or 
"= | obſervations of commonor general! Law:inthat reſpett 
they are called priviledged. 
Of ft priviledged Teſtamenes there are three ſorts,Te- x 
Pamentum militere, ms inter liberos,Teflemen- 

£ tum 8d pics canſas : a Teſtament made by a Souldier ; a 

peiioores x bh apt Teſtament made by afather amongſt his childgen : and a 
fts- rempore peſtis Teſtament made for good and godly viesAndakhough 
_—— bujuſmo- there be ſome other priviledged Teſtaments, yer their 
ara.de polices. priuiledgesare but ſmall in compariſon of theſe three <. 


Ofa Military Teſtament. 
1 The cauſes wherefore Souldiers enioy ſuch priviled- 
Les iu making their Teſtements. 
3 Whereis Sonldiers are priniledged concerning the 
avdhing of their Teſtament s. | 
PU 7 - $. Souldiers priviledgedin reſpef of their owne qer- 
ſbus., awd:of others elſo. ; Ws | | 


114: Souldiers priviledged in repel} of Solemmitits T= 
D, | | $ Soube 


ae 


1 hat « Teſtatuens or laſt Willis. 


5 Soxnldiers priviledged 3 in reſþe& of the ſubſtance and 
of a Teſtament. 


6 © Three ſortsof men called Souldiers. 
75 Whether all armed Souldiers enioy theſe priviledges. 
8 W|hether DoGors of the Law, and 


men enoy 


priniledges. 
9 The fonit which the Common-weelth reaperhy by the 


pre aFice 


of Lew. 
benefit doth redound vntowvs by the Cleargie. 


” Whether the Sowldier or the Lowyer are wore howou- 


#4ble. 


' 12 What manner Teftarwent arie prinikedges Dintnerend 


rs doe 


r3 All Dodfors aud Dinines be wot priviledged. 


of Armes *. L-quarquata 
ours, in the defence of their Connierey , doe ofterw Dont 


times vndertake 
their hues ortherr lirrmes, and ſeldome eſcape 
wounds or bodily hare * : : As well therefore in 

cher final! 8kiflin our peaceable Laws omthe one fide*; 


as in 


rioas and craefſbattleson the or 
notable priniledges 


many 
cheir Teſtaments , —_— 
which are nor atſowedvnro 


3 Of theſe fprinile fore deere the 
f ofci Ter, omerck be 


© 6#S#S= 


quainted with eons then Bo 
- rnpn-nee to haue 
ledge in the Eawes ofpexzce,by Lownick 


are the more experr in the Eawes 
or as mach alſo. as Noble Wane? Rail fake 


2s Lf:$C teiur® 


dellib. Kinbog nc ers 


rprifes, c Inftir. 
perillous ence wherein _ m he de Los: 
of —_ 
d Dec-in.d. L-quan» 
its and hurts in fu- Ft rs | 
fide :* : They cnioy a c impulfiua 
and benefirs in the of poſterior inaie Gail, 


by the Ciaill Law,) « 


of rheir great 


e qo — facce- 
reſolucdibers$ 20.vbi: 
cenamerat Lxx. pri.- 
roy miktibus ins 


the pron of he Peer 2 


"The forſt part 
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| TOC Ori 
making of the teſtament,& ſome reſpe@tthe fubſtance or 


. L-nequeevim ff.de forme of the Teſtament: made*. Concerning the firſt kind 
e, whereas tthere 'be many which be dif- z 
Ra-mil-C.Mantic. de abled-tomake their Teſtaments,(as afterwards doth ap= 


wmilre?. & ibi Bar.Si- of vriui 
.chard-in Rub. de tc | 


| — <xpo% IR on on peare) 8 : yet a Souldier is not diſabled by any of thefe 
part. - 

bl A reaſon, or for ſome other cauſes, when hee is diſabled, 
h Barn dL.Nequ® Tye opting Þ, Concerning the perſon ofthe ; 
Ce Sf in Of Leparary : wheras there be diuers which be prohibi- 
rin. tedrobe Executors, or Legarariesto other perſons, yet 
Barind.L.neque they are not to be probibired Executors or legataries to 


| —— aSouldier(except in fome few caſes *.)Chcervingthe ſo 4 


lemniriesofthe Ciuil Law,co be obſerued in the making 
k L Dirusff.deteſtz. of Teſtaments:Souldiers are cleerly acquitted from the 


eil$planeJnf.coe. 4 ruation therof, *auing that in the opinion of divers, 


| Quorumopigioe5s Souldicrs when they make their Teſtaments , ought to 


« Soprs ln pin ſubic& of his Land, is firicly tied to this obſeruation of 
cumnotar.ibidem- requixinpthe witneſſes, in the making of his teftament®; 
0 by madre d (thole-onelyſolemnities being neceflary which be {ris 
diftaſunr. $x n.5Þca geotine”). Therefore that opinion is not to take place 
not1s marg. Rogatio- here in E#g/end:otherwiſe this abſurdity would follow; 
mecefſrare Feliz. tharSouldiersſhould be tied to more firit obſeruation, 
Eindv.ine, ſtarurum then men of greater skill; and enioy lefle liberty, then 


d: Teftawencir.lib,z. they of lefſe deſert *. Concerning t Military Priviledges 5 


Sed probate. == which reſpedtthe forme andſubſtance of the Teſtament 


. , made: Firſt, whereas noother perſon, can die with two 
vY Teftaments , yeta Sonldier may : and both Tefſtaments 
Þ E-Querebaurf. ſhall be deemed good, according tothe will and met- 
mr ee 4. ning of the Teſtator ?. And whereasanother perſon,can 
regyur. | - not dic partlyreſtate and partly inteſtate;(ar leaſt by the 
«. -aukes,Gedere- Civil Law?)yeta Souldicr may* And therfore ifa Soul- 
f- 4. Mites. - : der make hisTeſtament,and therin appoint an Executor 
e- Butned-dbelag. for goods in oneplace,the next of kin ſhal hane admini- 
nconuymrrep dhe y BragSof goodsin another place Bur thisPriuilege gm 


= 
* 


y, ſome reſpe& theſolemnities about the 


impediments, valeſle it be by reaſon of faxor;or lacke of 


Tack _ At my | ': require thewitneſſes tobe preſent?.Bur for as much as vo _ 


bda”  netbette... Zh. 2 ad 


hat a Teſlament or laſt Willis. 


alſo belongro cuery ſubiett of this Realme.Other priui. | 
ledgesthere be,bur it were too long to repeat themall*", luci.z$20vbiem 
. Afﬀter we haue viewed what priuiledges do belongeo merayo. priuilegia, 
- Sonldiers, it ſhall be expedicntto ſhew what manner of Fc... | 
Souldicrsthey be ro whom theſe priviledges are | x Munogn Bebeie | 
5 ——_ wee 2" > wpgnAe" zthar there tbe three 7, [ne<llge Ratioqs- 
orts of men, which be termed in Law by the name © th —_ 
- = ing 7 By 7 ngoninbeo yo glu & pol bi 
(ſuch as are aboue defcribed) the ſecond be Milites lite- "$i Sills aurcm 
- rerif, Lettered Souldiers, as DoRtors of the Law : the romrapger to wo 
third ſort are Mz/ites celefles, celeſtiall or heavenly bo. Adhibe duzza» 
- Souldiers, as Cleargy men and Diuines: for ſo the Law. 325,ic=falis vaam 
og doth terme them *. Concerning the firſt fort Feither rapay 47 p59 wn 
they be ſuch as lie ſafely in ſome Caſtle orplace of de-. "9 EDecio in Rub, 
fence, or beſiegedby the enemy , onely in readinefle to- ay oye . 
be imployed:in caſe of inuaſton or rebellion, and then mil Mantic decviee. 
they do nor enioy theſe Military Priuiledges 7 : Or elſe YEyobli6.titr.ngm 
they be (ach as are in expedition or aQuall feruice of ri net - 
Warres, andſuch are priuiledged *, at leaſt daring the T<ft-q.1 54-4. And 
time of their expedition *®, whether they be employed , emadiary on == 
byland or by water *, and whether they be horſemen fur<6.opg ret 
$ or footmen <.f Concerning the other two forts of Soul- 3-%1-29ſcinL-miles, 
diers, many are of this opinion, thatthey doe-nor en- CR EAEN 
joy the foreſaid Priuiledges *, becauſe theyare nor ſoul- famil.C,nyAlp Is 
dicrs property ſo called, bur metaphorically ©. Others {+ <<nwvrio.. if. de 
9g are of a contrary opinion ; affirming Þ that the prear oy mn I 
paines, and ftudioustrauell of learned Lawyers, (eſpe- milteſhc.9Jlef-Ripte. 
cially Dodos of Law andſuchlike.are no lefle benefics. & aljj in L, centurio.. 
allto their Country, then the hardy adnentures of thoſe —— 
_ wagons > = without Lawes no Common- _—_ OO lucceſ.. 
. 1,3 3» Ot. 
carr be gonerned: Andin that reſpet DE © Minkng.in Rub,de 


—_—Q_—— 


\ # 


1 Arg dmin, ada: and dignified, with Ul manner of Military Þ 


The fuft pare 


- + -ſtaments made by Cleargy men,then tt they were made 
h Ripein dL.centu+ by Lawyers®. The reaſon may be , becauſe howſoener 


vio: f.de wulghÞE ne "- Dinines be worthy: yet they be orhermilc rewarded, 


Graz > ge ibid.» though not in this': which reaſon notwithftanding doth 
*® 

wp ogy or. Law'be therforc priutledged, becauſe they be compared 
I | Vafede de eRatds. ro.Souldicrs *;for thar like valiant Champions,by force 


$ -Of Learving, frengrh of wit, and mighty power of elo- 
£ Grd 50D. 5” quence, they defend their Clients cauſes, againſt the 


Metionem autem fe- ſubtilties and injuries of their aduerſaries :how much 
<inon folam de do-. qmore ought our Cleargy men Diuines, our Capraines in 


Frome wh nk the (piricuall- warfate of this life , by meanes of whoſe 


rerca quddlicentiari- ſacred miniſtery and vertue of whoſe godly inftruttion, 


| ratione exerciti ris and might of preaching that powerfnll and ;onincible 


uilegijs miliraribu 
Fumur. Teſte Ripe, Word ; not our purſes, norour bodies, buteuen onr 


d.Lcenturie.n-18 fonles are defended and kept in ſafery ,, againſt the 


cruell-affaults of char blondy aad mortall enemy of 
mankinde-, (who ſceketh by all malicious meanes , 
like a roaring Lion whom he may deuoure) and 

his hnge Hoaſt of wickedſpirits, who nenerreft day no 
night;nor minare of arr houre, bur ftill firine with miche 


.+ and maynetoouerthrow vs, andto bring vs allro.cuer- 


Lſting deſtruftion: how much more,T ſayare theſe our 
Capraines inthele ſo terrible conflicts , to be cd 
tledges'? 
Wherefore if the: matter reſt the, iflae- of eeferr 
and worthines,withourt doube e three forenartied 
Sonldiers ; the Dinine is notthe laſt, butrheforemodt. 
Concerning the other two, (the Lawyer Imeane and 


RE —— —_ 


COOLLATS Andve doubtleſle it is more doubrfull i in-Law, a 
y 66 png. ther theſe Military Priuiledges doe erteine to Te- 


.nat-/$r2 notfo- fully fatishe. For if Doors and pleaders ofthe 


ekplleakiJeoputzethtros them delerverh-benter ob the, 


* "I 
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What a Teſtament or laſt Will, 


te te. 


nn nn 
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ters of che Law may be Tudges in . heir owne cauſe; 
the ſentence muſt needs be, Cedant armatoge *, *» 
Compariſons be odious. For mine owne part, if you 
will gine me leave, I will re! yon arale out of Zaſizs *, 
writing vpon this queſtion, :which ſhall be as true as any 
in Zſops Fables, A certaine Painter (faith he) meaning 
by kis art to deſcribe the ftrengrh of Man, did paint a 
licele" man riding vpon a huge Lion, as if a man were 
ſtrongerrhen a Lion. A Lion, paſſing by, demanded of 
the Painter, wherefore he made ſuch a Pitture.Becaule 
(quoth the Painter) my manis ableto tame any Lion,as 
caſtly as an Horſe or an Aﬀe. Well fir, faid the Lion, it 
we could paint , rhon ſhonldeft ſee a Lion denouring a 
Painrer, Eloquenr men are as Painters, valiant Souldi- 
ers as Lions. Hirherto in ieſt:but now in earneſt, yet 
without offence. Ir is not the golden. Chaine , nor the 
Plame of Feathers, nor the bigge lookes,nor the proud 
braps, which make a right Souldier ?. Neither is itthe 
long Gowne, nor the grane Beard , nor the ſtately ge- 
ſtate, which make 2a good Lawyer %,The counterfeit of 
either deſeruerth no honour:be he nener ſo braue;never 
ſo grane. If both be as they ſhonld, the preheminence in 
matters of Warre is the Souldiers; in matters of peace 
it is the Lawiers*.In other matters,he'is the more 'Bor's 
rable, which doth more honour the other, To xerurne 
tothe former queſtion ,* whether theſe Souldier-like 


Lawyers may -chaflenge theſe former 'Teſtamenraric 


priuiledges ': Wee 'are to diftingutſh berwixt privt- 
ledges granted roSouldiers, (ſo properly called) in re- 
{pe& of their want of kill and ignorance 11 martersof 
that qualiry, (for ſuchdoe nor belong tothe Learned; 
and priniledges ofprerogatiue of deſert.For theſe kin 
of priniledges belong ao to Doors and Clergy men *: 


:3 bur + wich this reſtriftion; thar asthey belong not toe- 


uery Sonldier, but-onely ro ſuch as are ination:fo "ou 
* oO 


cher ®.: In the derermination whereof , if the mrs 
en 


m Alex. faſ.Ripa. in 
bSromars.; > ob 


ſuecteres.$ wngre 


n .ing. n, 
>. pen, Fi | 
paQis, N.l.A LAs 
re. 18 $hn. Ioftit, de 
mil. teſta. Alex. in d. 
L- centurion, 14. & 
Ripas ibidem No. By. 
Panor. & Canoniſtz 
in L. quando de ma- 
git .cxtr,r.z- Feli.in 
ub.de majors & ob. 
excr.col.z. 
o Zain L. miles.de 
regdude fins, 


p ZaſindLmiless 
n.5. 


q Cucullusnon fas. 
cit Monachum, 


r Zaſ.ind-L. centa- 
ric. 1.10, Alex. is e- 
and.L.n14.Gail-lib.z , 
praRt.obſer,11$.0-16« 


w 4:8 
Ju þ*. 3 44D 


T7 


DD.jnL,miles & L, 
entuTrio.ffide rejud- 
Michael Graff, The- 


ſaur. com,op-$ tis 


Qq.5-0F» ; 


'..5o OT The forſt part 


bd - 


—— 


0 Grady eNighss belong notro Doftors vtrerly #o# proficizat, or Clarkes 


| Foe (ove Fane volawfully #o# reſident but ſuch as painfully artend their 
Kin. $ fiquis vero, C- profeſſion, and diligently labour in their vocation *. 


de codici,v.s, | 
Of the Teſtament of the Father amongſt 
his Children. 


1 What is a Teſtament amongſt Children. 


2 That Teftamemt is preſumed laft which is made it | 


Janoxr of Children. ;. 2s 

2 If twoTeſtaments be found, and it doe not appeare 
which 3s firſt or laſt, neither is good.. 

4 The Teſtament made in ſanour ef ehild-en , is not ſo- 
eaſily renoked 6s an other Teffament, - 

5 What manner of mention **to be Wade in the latter 
Teſtament , to take away the. former made in ſauour of 

Children. 

6 Cer'aive caſes wherein the Teſtament mate in fauonr 
of Children, may be takgn away by the ſecond, without any 
mention of the former.. | 

7 Whether aTeſtament may be proved which hath no 
witneſſes of the making thereof 2 

Ss The priniledge of proofe without witaeſſes, whether 
it be peculiar toone kind of Teſtament &. 


Ly is, Teftamentnm inter liberos a Teſtament 
2- Mantic. de coliw> Q 


"og iy Þb.z. ic. S3Þ in the father nameth his lawfull and naru- 


Þ L.exhiecontul- in. rall children his Executors,giuing to them 
qd 4 unperfe- the re{idue of his goods ® ; vnto which kind of Tefta- 
«C.dcrc fia. & ibi ; Is « 4 

DD. ment divers priuiledges doe appertaine ©, The firſt priuj- 
< 4 $eximperf:fs. ledge is this, if f rwo Teſtaments be found after the 2 
A  I=4 &. deabof the Teſtacor, of diuerstenours,and ir doth not 
xAl-r;Lhb 6.tira, APpeare Whick of them isthe latter Teſtament, in this 

| | doubt 


amongſt children *: thatisrofay,t where- 2. 


3”? 


2 


Ca _: 


——_w—_ ww bile. tt... 


_ 


What a Teſtament or laſt Will is, &c, 


——_—— 


doubt that Teſtaments preſumed the latter,and ſo ſhall 


+= rang which is made in fauour of the children 4+ 
3 


hereas if t neither be in fauourof the children , nor 
otherwiſe priuiledged,neither Teſtament ſhall preuaile, 
but both are void, the one deſtroying the other © : Vn« 
lefſe the Teſtaments be made by a Souldier; for then ir 
{ſeemeth thar both Teſtaments ſhall preuaile,becaule he 
may, (if he will)die with rwo Teſtamenrs *. 


4 Another priuijledge is this, the F Teſtament made in 


fauour of children, is not fo cafily reuoked as other Te= 
ſtaments are 3: for whereas in other Leſtaments, the 
former i3 reuoked or infringed by the latter, and that ip- 
ſo inre ", withour any exprefſe revocation of the for- 
mer, and without any kind of mention of the former 
Teſtament cirhes genexall or ſpeciall i {cerraine caſes 


5 excepted.) Yet t by the Ciuill Law, if the Father haue 
once made a Teſtament, wherein he hath preferred his - 


children as before , the ſame is nct reuoked bya latter 
Teſtament, wherein ſtrangers are preferred (whether 
the former be a written Teſtament or Nuncupatine)vn« 
leſſe in the latter Teſtament there be ſpeciall mencion 


6 of the former *, ſo t that ir is nor ſufficient for the Te- 
,» ſtaror, to make generall mention, ſaying, I make this my 
» laſt Will, notwirhſtanding apy former T eſtamenr;burhe 


muſt make ſpeciall mention, as, notwithſtanding any 
former Teſtameat made amongſt my children ', 'or vn- 
lefſe the ſecond Teſtament be made a4 pias cauſes ®:Or 
elſe ſome great diſpleaſure , or enmity haue happened, 
berwixt the father andthe children ", or ſome like cauſe 
have come to paſſe,whereby it may appearecharrhe Fa- 
ther did repent him ofthe making of bis ſaid Will *. 
An otherpriuiledge-granted by the Ciuill Law,to Fa- 
thers Teſtaments amongſt his children, is this, thatrhe 


cheſame; as when there is a Teſtament found in ſome 


EF 3 | ſtarors 


d Bar.inL 3$4. de 
bon. pell. ſecundum ' 
rab,ff Clai $ icſim.q. 
109. 
ce L.fin.de hered. In- 
ſir. Lyusnoſtrum. de 
reg.jur. &Cagnol.ibie 
derr.r.8.Bald. & Ca- 
fir.inL cumqui, de 

acquir.hear.f, 

f [,quercbaturde 
teſt: mil, f.Bar,ind. 

L.;.$ j.de bon. poſl.ſe- 

cundum tab,f, 

8 Auth. bocinter li- . 

beros.C. de teſta, & 


_ plufLibid. 


$ poſteriore, In» 
ſtir. quibus med, tc« 
Naiinkr. : 


i Infiaparte7.$ 14, 


k - Go Auth. hoc inter 
libcros. Alex. laſ, $i» 


char.ibidem quorum 


opinio communis eſt 
contra Anpel, vt in- 
quit Grafſ. Theſaur, 
con'-op.$ teſtrm.q.86. 
n.1I. 

] Mantic.de conie&. 
vlr.vol.lib.6.tit-200.19 
& Sichard-in d, Auth. 
Hoc inter. 

m Taſ.in d,Auth.Hac 
enter. * 

n Grafl.Theſaur.cs. 
op. $ reftrm.q.85.a.z% 
o Graff.ibid. 


7 +ſametake effec, albeir there be no witnefles ro proue 


Cheft, or like place, written or ſubſcribed with the Te- . 


Es ces wee ee eg On eos 


4 


'The firſt part 


ſtators hand, or by himprocured to be wrirten by ſome 
p Bal#Paul.de caftr, Other ?. Howbeir I doe ſuppoſe that by t rhe generall 8 
&\af. in Auth, quod, caftome of this Realme of Exg/and , thoſe r/o priui- 
ſieC,detell, _. 1e4pes be nor proper or peculiar” to Fathers Teſtaments 
+74» © * © *alone, but rhar the ſame are common to all other Eng- 
Td liſh mens Teftamenrs, and namely the latter priuiledpe: 
when ir doth appeare vadonbredly,to be written or fab- 
ſcribed with the Teſtators owne hand, or is ed that 
the Teſtator cauſed the ſame to be written by another. 
How this proofe is ro be made, that the Teſtament is 
written = ſubſcribed with the Teſtarors owne hand, is 
1  exxy. declared in another place 4. | 
bumper: ont &s marco reg be-, whereby theſe kinds of 
Teſtaments are free from ſundry obſervations and ſo- 
lemnities, wherewirh other Teſtamemgare charged.Bur 
becauſe they are alſo common to all our Teſtaments - 
keere in Exg/and, it were improper to repeare them in. 
this place vader the Title of Priuiledpes. 


« Ofa Teſtament 2d is cauſas. 


. -t+ ATeſtament ad pias cauſas may be ſo termed either 
38 reſpe@ of per ſous or places. . 
' 2 A Teſtament adpias cauſas may be made by ffravge 
. #nd vnaconſtomed notes. 
3" ATeſtament ad pins cauſas , being found cancelled, 
', 3 not preſumed to be aduiſedly cancelled by the Teftator. 

4 "In aTeſtament ad pias cauſas, whether the condition 
ought to be obſerned preciſely. 

5 ATeſtamest ad pias cauſas is not void by redſon of 
ontertaintie. : 

6 Whether all priuiledges which belong to a Military 
Teitament , or t0 a Teftawent amongſt the Teftators chil- 4 
dren, doe alſo belong to.aTeftament ad pias cauſas ? 

7 Whit if there appeare two priniledged Teftaments,. 

«nd it doth not appeare which is later, whether ſhall be pre- 
fer re d. &. XV} e. 


4 What a Teſtament or laſt Wills, _—_ ” 


...o—_—_——_ 


$. xv). 


=e He third kind of priuiledged Teſtaments.is ny 
w that Teſtament 4d pies canſes *: Which is _ IS 
ſo termed f not only in reſpect of perions, fn.&inLsairg. = 
(as whenthe Teſtaror willerh his goods to 
be diſtributed to young nes, Wid- 
dowes, Strangers, Priſoners, Lame and diſeaſed perſons, 
ſothat they be poore and needy, luch as the Law ter» 
meth miſcreb/e perſons; ) but allo in reſpeQ of places: 
as when the ſame is left ro Hoſpitals,ro Churches,core = _ 
pairing of Bridges, Wallesof a Towneor Citie , when pg ma que” 
the ſame be decayed and ftand-:in need to be repaired ® ; (as de ons pypeonh 
andſuch-a Teſtamenthath very many priuiledges ® — vincial.conftiu.Cie, 
One piwwiledge is, that t this kind of Teſtament may A 
be written with ſtrange and vnaccuſtomed charattersor cauſz in prefeiu 
notes , as in tead of A. the firſt figure 1;in ſtead of B, < Tiraqueindarate 
the fecond figure 2; in ftead of C, rhe third. figure 3. br Sympathy 
or with ſome other more ſtrange deviſed Letters, Yet quorumcamen longe 
__ nenerthelefle the ſame is as effecuall, as if it had beene fo ei po 
written afrer the v{uall and accuſtomed manner *: Tele entte Tan 
3 - An otherpriviledge & this; thar if che F Teſtament n0n ſine condira a 
44 pies cauſes be found cancelled, andit is notknowne Fihucanns A. 
whether the Teftator did willingly and wirting!y can- vievob libre; 090 
cell the fame ;zrhe Law doth ni it fo be cancelled Ti 9m 
vnaduiſedly *,and fo itis in effeQt, asif it had not beene j,gapart.qs as. 
cancelled at all, whereasin orher Teſtaments the con- e Couar. in Rub. de 
trary is preſumed : rhar is, that the Teftaror did wit» RR 
tingly and willingly cancel theſame *: whereby they tic-de conjetrlurol, 
are made void, as afterward is declared 8. Jid.1 2,tit-3n.32, 
An ther priniledge is, that for the obtaining of any ery 
4 thing left conditionally ed pies carſos,jt is t fufficientthe jed.vir.vol libaa.cie 
condition be accompliſhed by other meanes; then ac- 19:30. 
cording to the preciſe forme of the condition *.Where- ? arr 
a5 in other ER hes” £6 it is zot {ufticienty leg, pie couſer c-8g.. 
3 Vitm. 


i L, Meuius L. qui ynleffſe rhe condition bee preciſely obſerued *. 


_— 2 br: pat An other priuiledge is , thar the tf Teſtament ad pizs 5 


Part.4.$ 7: eauſas is not void in reſpett of vncerrainty (as other Te- 
ſtaments are :) and therefore if the Teſtator ſay, make 5» 
the poore my Executors,. or Iwill that my'goods be dt> 3» 


|  ftributed amongſtthe poore: ſuch manner of appoin- 
: —_— ting Executors or Legacies isnot-void *: 
S iT ibefaur com, Generally Iſuppoſe , that + wharſocuer priviledge 6 
op $1 figs, doth belongeirher to a Mikrtary Teftament,or to a Te- 
lure ciujh non ya- | 1 I, , . - | 
CENTS oncas ſtament made by the Father amongſthis children, in re- 


ſas,abſqueſolenaita ſpe ofthe ſolemnitiesro be obſeruedin the making of 
xibusconditum , ſe- Teftaments!, orthe ſubſtance of Teſtaments ®; thar the- 


cl juce cano.,modd- ce doe alſo appertaine to2 Teſtament, #d pies com 
ras jurisgentium, & ſ#,fauing in ſome caſes.and namely, where the priuiled. 


hzc et covmuaiso-' ves of both the former Kinds of priuiledges be contra» 


$4 7 }. Theft . . 

oh; 6. ry, as where two Teſtamentsbe extant, and it doth not 
Boer. Deciſ. gz.n 3, appeare which isformet or latter. In which cafe it ſee- 
vadenon requiritur, neth, that if they be Military Teſtaments, that then 


enſecinaeteſiad theyare both good, orherwiſe they are both void ":Bue 


piascauſas, ve haber jf the one of them be ad pies cenſas , then that is pre« 
communisopinic-1®: ſumed laft and ſo auaileable., the other not being privi- 
lsium el.pde refta.cxe ledged " 


£.n.4- Tiraquel. de Bur t what if both Teftaments be prinifedged % the 7 


} il . 1 | » oy . . ; . p * - 

Nx Grafld.qus i one being inter lberos, the other #d pies canſar-cand it 
m. C.cumtibidete- doth not appeare, which isformer or later : which ſhalt 
Ro.cxtr. Quidaurem prevaile? 1 ſuppoſe that which is 3n#er liberos ? for the 


reſpeRtu perſonz te- L a ; : 
"96 L \ vr per Childrenaretoſucceedin caſe both the wils were void, 


ki.Clar $reftrhq.z. and ſohauea double helpe, the one of the Teſtament, 


5 - 4M 1;in the other of pronifion of Law *. And itwere hard to 


L.fin.C.deEdie-D. take the Teſtators goods from his children , vnlefſe ir 
Adrian-rollend. did plainly appeare,, that the other were the latter £, 


-. Mantic, de con- 6-2 . - 
if Genie vol J6.tirg, How ber, itrſcemerh that if the Teſtament were not in 


— T9 fauour of his children,but of ſome other of his-Kin,that 
q Bar 3nL 16 de 
bon. poſi. ſecundum tab, f.ſtar, H.8.an 21-c.5y, r L-ytrum. $vit-ſide minor. Alciar.de pra» 
fump.rcg 3-praſump.4z-n 3- 1 Vnde Aug.Quicunque (inquit)vult, exharedato filio,harcdem 
faceicEcckfam, alumparromm quzrarquam Aupuſtinum, cart 47-94. | 

fy '- chen 


-. 


How many kinds of Teſtaments there be, 


55 


—— 


3 
uour, to be the latter *, 
2 | 
2 Of Teſtaments vopriviledged. 
r VapriniledgedTeſtaments what they are, 
: | 


d. xvy. 


N priviledged Teſtaments are they f,whbich 
haue not any freedoome or benefit contrary 
3 ro the common courſe of ordinary Law, 
} but are tiedro ſuch obſeruarions as the Law 

2. requireth, and hath appointed regularly for 
all Teftaments. Of which formes wee ſhall diſcourſe 
hereafter when opportunitic ſhall ſerue, 


then the Teſtament ad pias ranſas,were to be preferred, 
vnleſſe rhey did proue the Teſtament made in their fa- 


t Manric.de congeQ, 
rIr.yol fri gen.q3e 


SECOND PART. 


OF THIS TESTAMEN- 
TARY TREATIS9. 
WHEREIN IS DECLA- 
RED WHAT PERSONS 


may makea Teſtament, and 
who may not ſo doe. 


The P: Paragraphs or Cn of 
_ theSecond Part, 


eP Hether exery perſon may meke @ Teftament; 


6. 
Of mad fulrand Innatiche yeef T 

Of m4 5 4H hk erſons Js 

| x Apa and Fools, perſons b 4- 

$o 

here that + &r2whe, 4 6. 
Of Slanes and Villdines, » To. 
Of Coptaines and Priſoners, | $: * 


Of a womanConert, d- 9, 


Of thoſe which be dexfe and dumbe, Hh. 19. 
Of him that is blindc, 24. 11. 
Of Tragtors, 24 ? 12. 
OR; | ng I 13. 
fHeretiches,.” , , - > Fa CA + 14, 
os an Apoſtata. « Is, 
Of manifeſt Vſurers, , $. 16. 
Of inceſtuou perſons, RESET + I7. 
Sodotmite, 5 HE ' +». 188. 
Of a Bhellet, = * &.. ana . 9. 
of limehet fllethhimſole, > 4 +2 --» -h- 20 
Of: him#het4sout-lawkd,. - * oo » + 4 21. 
.O 62 EXCOU eperjou, > 1 22. 
I Ns 
of as at} Morne Loppely torake 4 Telamert; __ 
bf him that is at the very point of death, = 25. 
of — Are perſons, ': $i 26. 
of Kings, {$ 


-) Os 2” EET, 2 ON NITTDG - 37s 
o 319 Tein i $ bd of & + 4. S i444 


CEEZTTZR PEI z SITE SEEK 


a <5, Wt Ex 


VWH ETHER EVE 


RY PERSON MAY 
MAKE A'TESTAMENT, —- 


i —_—_ ah —_— 
MR — —— 


The Second Pars. 


__————— 
I " 


L Emery per ſon may wake a Teſtament whichis not for- 
en. 

2 Divers perſons forbidden to make their Teſtaments. 
3 - Somme Forbidden for want of diſcretion. 

4 Some forbidden for want of freedome. 

5 Some forbidden for want of their principal ſenſes. 

6 Some forbiddenbyreaſon of ſome hainous crimes 


$: 5: 


-—————— ſecond Part of this 
Zi Icſtamentaric Treatiſe 

"if ſhall be declared (GoD 

28 || willing ) what perſon 

. may. make a Teſtament, 

| ESP i and who.may nor ſo doe. 

Wen AY AIO | Wherein it may bee 

UC T Fn j. ſer downe fos a rule, that 

+ euery perſon(borh man. 


gy” po => 4 and woman,Chriſtian and 


| Jew, ſoundorficke ;and 


generally of what Rate ox eondutionſocuer hee, or == Io 


es, 


The ſecond part, 

"TY 1 be) hath full power and libertie ztomake aTeftamentoe 
Jnr ous.n0* laſt Will *, and may thercin diſpoſe of his goodsand 
Fac.in prin. & gloſ.i- chatrelsÞ, ſauing ſuch perſons asbe prohibired by Law 


bi.'. Simo de Prxeis x 
d= n:<revir,vol.l.z.in- orby Cuſtome c, A 


rer-r.(ol.q. Vaſqui® de heyefore if we ſhall diligently examine; wharper- 
ucerEprogref.l1b-t- ſonsare forbidden by Law or by Cuſtome, ir will eaſily 


OST Te : appeare who they arethat can make a Icftamenr, or di- 


reſt q 10, {poſe of their goods and chatrels. And albeir f many 2 
b m_ s he (ev perſonsare forbidden by Law-or Cuftome wo make Te- 
Jem & codiciltart, & ſtaments, yet they arc reduced of ſome yntofoure or 
legara <linquere.Ro fiue ſorts, Amongſt the firſt f are comprehended ſuch 3 


land.trraQ.de codici}. : , k . ; s 
N. 6. Michac]). Graff. as wan diſc ret7 0z or judgement, as Children 5 madde 


Theſaur- com. op.s FOlkesf, and Idiors 5: ro whomalfol may joyne thoſe 
codicil.nz. perſons who be (o very old, that they become childiſh 
Zo dine 1 ary againe*;andhimtharis drunke*. 


dereſtamentis prohie 


birorium cerrarum Amongſt the ſecond tſort are comprehended ſuch 4 


| OR. -= 4 lacke freedome , and full liberty , as Bond-ſlaues and 


ſt permiſſuca reſts, V illaines *; varo whom may bee added Capriucs and 
Fac. Graff. Theſawr; Priſoners ', and Women couerr ®. 

OE inceſtquelt, In thethird ſort f are contained ſuch as Jacke ſome of 5 
d Bar.% Ba!d.inL.Si their principal ſenſes , namely ſuch as bee dumbe and 
queramus,fdereſt-, qeafe ®, and blinde ©. ; 


| 705 Ap ws wr Among the fourth ſort tare placed ſuch as for ſome 
alconſtir.Can'..  hainows crime, are depriued ofabiliry of making of. Te- 
Fob oem ry Wn ;* ſtaments,as Trayrors e.Fclons 4 Hereticks";Apottaracs,, 

2 Infra ead-part-$ 4, 30d manyothers *, b 3© | &y 

h Infracad.partS5. And laſt of all, others ffor other cauſes hereaftcy 7 
i Infracad-pat'.$6, Fra wigequ,t | | Re / 

k Infra cad-part.y 7. P x - | Ao i 

1 lnfracad.part$%. tm Infracidpart $6 mn Infracad:pant.$1o»” -65 Infra 
cad.part. $11. p Infracacpar. Sn. q Infracad,part.6 tz» *r \-Infracad 
patt.$ 14 f{ Infracadpait.$ if«: t Dequibus infra cad, port. $$ 16.17;18e19-2.0% 
21-223. Uu Infraeaqd. part $5 23-24. cumſequentibus, Videlo. ab lmol inc que (edicts 


tibys. de eſta, extr. ybihec ſuncearminar Teftari noquenut impubes, religieſns, Filiue 
ti damae 4, & obſes, Critmine Sennatits, cum mute ſerdus » illes Yb indie ap 
ie TING dS le; 


Of Children. 


1 At what oze 4 ieftament may be made of tangi. 2 
| Fo 2 46 


Who may make 4 Teſtament or not, 


— 


2 At whot age a teſtament maybe made of goods. 
3 What if theminor be doli capax; or 4 ſowldior , or the 
Teſtament be ad pias cauſas. £f1 
4 wr if the Teſtament be made with the authoritie of 


the Tuto 
. '5 What if the Teftator doe line untill be come to Law- 
full age. © 
, 6 Aboje after 14. yeares, awoman after r2. may mak « 
Teſtament of their goods. 
7 What if the laſt dayof the yeare be not finiſhed. 
8 What ifthe Teſtament made during minority, bee 4þ« 
proued bythe Teftator after hee bee of full yeares. 


$. jj; 


If of lands, t it isprouided by the ſtatutes: 

of this Realme,that wils or reſtaments made of any man- 

nors, lands, tenements,or other hereditaments , by any 

perſon wirhin rhe age of 2x.yeares, ſhall not be taken to 

be good or cffeCtuall in law *,for vntill rhattime, by the a'StatH.Fn.j4.c.44 

common lawes of this Realme, they bee accompred 

infants *. | b Do#& Stud.libux 
2: | If t of goods, wee muſt diſtinguiſh, whether the ©219ib-12-c.38, 

childe bee man or woman. A boye cannot make his c 1.qus 2ure. fide 

Teſtament before, hee hane accompliſhed the age of tefta$pratcres. ins | 

I4- Yeares, nora wench before ſhe haue accompliſhed CR | 
3.the age of x2.yeares *. In {o much that F if before theſe L. 6 frarer,Coquires + 
foreſaid yeares they were of that ripenefſe of wit, thar $2fac-20f." | 
they were doſi rapaces, capable of deceit, or able ro dif- ————_— 
cerne betwixt goed and-cuill, and berwixe* truth and communiceſt,yr aific 
falſhood; yet could they nor make any Teſtament, nor ©'*f.Thefaur. com. 
difpoſe of their 'poods * : or if the boye were of that > is ape kb-verls. 
ſtrength, that he were a ſouldics, norwithſtanding thoſe pupilmn-7, 


Hear 


+ etin 3; TS - OTE 


e L.vie.C.1e teftom. 
mi). Graf, & Viuwus, 
'vbiſupra, references 
hane op.,cfle com. | 
t Iaf. nL.fi frater qu! 
rcſta, fac. poſl.c,argue 
hzc opinio coma uni 
caiculo comprobatur 
-Iuk.Clar. $ reſt q.*s 
&Grafſ.5 reſt. c17. 
g-laſ.ind.L. fifrater, 
£Cqui teſia. fac. polT, 
ch $ przterca. [nſtic, 


mil.reſts. fac. Lf filis 

familias f.qui celta. 
"Fac "I 

i - oi xcate fade 
-rcſta. Perkins tir. de» 

uiſc.fol. 97. quamuis 

impreſſio fit vitioſs. 
-viz-litcra (x) omifſa, 
nam quod fic ſcribi- 
-eur,iii}.ans,{cribi dee 
buir xjiij an. 

k IaſinL. fifrater. 
quiteſtc."aR. polT.C, 
;1* Verumquidem cſt, 
- quod jure ciuili filiuſ- 

fanilias reftari nc» 
- queat ob illam parri- 

am,cuiſubijcicur,pc » 

— yer in 

ja cc fat peram- 
pla hzc 


- 8 
-$. 
be 


tate, KidiBar. 


_ 


: F Þ 
"3. be *$ 
- 


quibus nc eft per... 


eſtas & + hots 
pranogatiue. trac. derepub. Ang] Fb.3, c.7, & fic ecffmnre cauſa, ceflat effefus, m d.L-qua 
n Pauideca?.&alij in L.fi fraterqui eſta. fac, pof, C. 


ment, auda{at i the reaſon. oa 


great priuiledges. which doe- belong to fouldiers in 
making of their. Teſtaments : yer could nothe make 
his Teſtament, before. hee had accompliſhed his age of 
[4-Yeares ©, Neither can a boye before he haue accom- 
pliſhed 14. yeares of age , nor a wench before ſhe haue 
accompliſhed 12. make a Teſtament 4d pies corſart :; 
Neither Þ is the teſtament good, made by the boye or , 
wench before the faidages,although rhe ſame ſhould be 
made by che authority or conſent of the Tutor 5: neither 
doth f the Teſtament become good being. made in 5 
their 'minorirics. reſpetiuely. aforeſaid , . albeit. they 
ſhould afrerwardsatraine to their ſcuerall ages, where 
they might make their Teſtamenrs *, "Ih; 
Howbeirt f a oye aftcrthe age of 14. yeares, anda 6 
wench, after the. age of 12. yeares, may make a Teſta- 
ment and diſpole of their goods and cattels *, ant! that 
not onely, without the authoritie or conſent of theit 
Curator or gardian®,burt alſo withour the authorigie | 
conſent ofthe father , if hee or ſhee have any goo. 
his or her owne, ! Or if t he or ſhe haue atrained to the 7 
laſt day of 14. or 12. yeares, the Teſtament by him or 
her, in the very laſt day of their Teuerall ages aforeſaid, 
is as good and lawſull , as if the ſame day were already 
then expired ®. Likewiſe tf if after they have accom- g 
pliſhed theſe yeares of r4.0r 12.1 or ſhee doe expreſly 
approue the Teſtament made in their minoririe, the 
ſame by this new will, and declaration is made ftropg 


and ofetgall* 
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"Who may makes Teftamem or not. 


5 3 Whether the Teſtament made in the eve of fuxor 
be goad whenthe Teftator is come 10 himſelfe. 
3 A Teſtament may bee twadeby « Lunaticke perſein; be 
twixt the fits. 
4 Enery one is preſumed to bee of perfec#} mind and 
memory, vntill the. contrary be prowed.. 
s He that obie@eth inſanity of misd muſt prone the ſame. 
6 Whether it be »ffi cient toprone that the Teſtator was- 
wad before the making of the Will. 
7 Whether. hee that is oncemad bepreſumed ſo to cOn- 
tine, | 
8 Inſanity of mind hard to bb prooned.” 
o Witneſſes muſt zeeld arexſon, frogwlis pr ome 4 man” x 
to be mail. | 
10 Argements of tnadme/ſe- 
11 hether ageneral reaſon ſuſficeto prone inſanitic of 


5 
H 
, 


n &.- 14% 
Bly © 


13 Whether magdaeſſe: may bee proved by Singular wit- Y 
es, _— 
_ Thoſe witneſſes are tobe. preferred, which depoſe that - 
the Teftator was of ſound mind. 
14 What ifthe Teſtament bemadeby a Inn ti:ke perfor, 
844d the time ofthe ma ing onhgowne, whether is the T ofta- 
- ment good or n0'?. 
15 What if 3t carnot bee proved that the Teſtator had 
quiet intermiſſions. 
15 What if there be a mixture of: wiſe things and fooliſh, t 5M 
in the Tefament.. ' A 13 


Y ij. | 

| * © $Przterez. laftir, . 
© Ade folkes f'and Lnmnarickeferſons, du- quius non «ſt per- 
& ring the time of their furor or infanitie of Tu: L. furiolum, 
C.quiceſta; fac.poſſ, 

Wh /  minde, cannot make a Teſtament, nor dil- 7 nec c6d ciltos C. 
3 ſe any rt ill * nonot 4d pixs de codicillis. ' - * 

J;\ | 4 hing by w , P b Bar;in L.j.C,de fa. 
cenſas Þ : the + reaſon is moſt forcible; be= ' Cn pf ns, 
Decind-L; furioſum,& hzc opinio comunirer + S _ q5.Graf:$reſt,qz7, 
cauſe. 
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c Graff6.5 teſtri.qe .cahſe» they. know noe whartheydoe'e: forin making 


2*-in prin, Av p r mo 3 , 
Tim. C. au; Of 1 cſtaments;"the- integrity or- perfeftnefſe afminde 
as bac.pol. T-andnor health ofthe y'is requiſite d;'and thereupon 


hog (4 ma aroſe thar common clauſe, vied in enery Teſtamenr al- 
bus non eſt permifſ; mot, ſick in body, but of perfect mind and memory<. And 
quz ramen clauſula {© f ſtrong is this impediment of inſaniticof minde;that z 
non ef adconecelt- ;F rhe Tettarok make his Teſtament after this furor have 
actur, -onertaken him , and whiles as yet it doth poſſeſſe his 
- mind, albeit the furor afterwards departing or ceaſing , 
the Teſtazorreconer his former vaderſtanding:yer doth 
notrhe Teſtament made during his former fit, recouer 
£4-L.furioſum C.qv8i any force or ſtrength cherbys. Howbeir:f if theſe mad 4. 
reſts, fac. pol. 1'S., or tunaricke perſons have cleereorcalme inrermiſbons, 
cr wot chen during the time of ſuch their quietneſſe andFfree-+ 
ſum, &c, dome of minde, they may make-:their Teftaments, ap- 
| pointing Executors, and-difpoſing ofcheirgoods ar their , 
g d.L furioſum&d. nleafuress. So thar nexcher the furor going befote, nor 
Spreterea ® DD. i- {| Howing the making of the Teſtamenc,dorh hinder the 
| ſame Teſtament begunne and finiſhed in-rhe megane 
"i; Gnome. «time *. Mauch more is that Teſtament good and auatieable 
| in law; not onely for goods and catcels, bur alſo for 
lands; tenements, and herediraments ,, which was made 7 
by one of (onnd memory,neneraffeted withany lunacie 
or any inſanitie of minde , vnrill the ſame were fully ac- 
compliſhedand fiviſhed; for then albeitafterwards:the 
Teſtator bee ouertaken and opprefled with inſanity of 
© Vide Do; Coke, . mind, { which. 8 a thing nor. rare alittle Gefore mens 
flib.q- ia _caſu inter dearhs) yet that ſubſequent diſability, dath nor diſang!l 


Forfe & Hemblings- A "11 x. 
a-Do.Cebeybiſupra the precedent Teſtament, or laſt will *; therarher be- 


lib. vie; & de-ivjuſt., cauſe this infirmity doth proceed fromthe will and by | 

rt irtice.ceſt Beic 13 1 | | t 
ni by ES does co —onjang of God, than byany voluntary 4 att of the 
cQ.extre ——_ .... 


L 0% 6: 2: : I K.-C \3 Rs 
i BarinT, neccod'-.. And here note, thar | eyery perſon. is preſymedto be 5 
cillos, G-decodiol. Frerfice minde and memerie, valcſle the colitraty be 


Alciat. in tra?. de 


 preſuwp. regua j. Prooued *. Andrtherefore if any perſon goe-abour to 


Þreſuwp-78. impugne or ouerthrow the Tcitament by raſen. of in- | 
| | | anitle | 
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who may make « Teftament or not. 


faniricofminde,or want of memorie, hee muſtprooue 
that. impediment *, If ix bee azked” wherefore then is 
that vſuall clauſe (of perfe minde andaverory) fo duely 
obſcrucdineuery Teſtamenr.if hethat doth preferre the 
will bee not charged with the proofe thereof ? Ic may 
be anſwered, that that which is notorious, is to;bee al- 
ledged not prooued |. And fo this being accounted 
notorians ; (becauſe where the contrarieappeareth not,: 
the, law picſumeth ir) it need not bee proued ® : and, 
therefore I ſuppoſe , that clauſe.to be more viyall then 
acceſſary, and yet not hfrefull *. 

Sceing then hee whoſe intent is grounded vpon the: 
madneſſe and lunacie muſt prooue the ſame, it ſhall nor 
bee awifle, ro fer downe (ome obl{eruarions concerning 
the manner of proofe thereof. 

6  Firſtthereforeit may be deliuered fora rule, that fir- 
is ſufficient for the partie which pleadcerh the inſanitie 
of the Teſtarors minde,to prooue that the Teſtator was 
beſide himſelfe , before the making of the Teſtament, 
although hee doe nor prooue the Teſtators madneſle at 
the very time ofthe makingofrhe Teſtament? the rea- 
7 ſon-is : Ic being F proued that the-Teſtator was 'once 
mad, the law. preſumerth him-ro continue fall in thar 
caſe, vnleſſe the-contrarie bee prooned ?. For like as 
the law preſumerh euery ,manto be an honeſt man, vn= 
leſſe the contrary be proued 4and being proued,then he: 
which is euill,to be euill{till ; So concermogfurorghe 
law erheuery man'to haue the..vſc of xeaſon and 
vaderſtanding vnleſſe, the conteary; be prooned, which 
being prooued accordingly, then he is preſumedin law: 
to continue {till yoid of the vic of xeafon &vnderitand- 
ing. voleſſe the. Teftaror were beſides him(cligbur for 
a fm time, and in ſome peculiar ations, and norcon- 
tinually for a long ſpace, as for a moneth-Or more *For: 


& Bar ind.L.necco- 
dicillos, Minling.ind . 
$ preterea. Mantie, 
de conic.y;t.yol. lib, 
34tit.F. 

| L.jadulteriun.'y 
iden ff. de adul. 

m Vaſ,deſaccepre« 
greff/ib.''S j vbics- 

na YSocit. & Bocr. 

ſentientes, quod alle= 

gans menris ſagirare 

renetureandem pro- 
bare , non _dubitar 
hane opinienero in- 
d'ignam rantis yiris 
aftirmare. Ego verd 

ſer. ceariz Vaſquijſih 
ſcribo,nificonfter tee 
tarorem ante fuiſſe 
firioſum. vide Maſe 
car.depiobac,concl. 

$140: 0,11,12,13. 

n Immo prodeft hu 
infmodichaufula,quo 

ad probationis adm. 
mcnlum - 4 Notario 

ſcripta, Mantic. de 

conjeR, vie. yol. lib.z« 

ure5.i0 fin, 

o -GbÞfL inc. fin. de- 


ſucceſ.ab inteſtat, ex» 


tr.Lanfranc,ig c.que. 
nam Contrade pro- 
bac.extr.verb;reftifle 
depol% eft commus 
nis opinio per prx- 
perl. in'c.dilefus dos 
ſpon}. exrr, j 
p Mantic.de cory: &, 
gr Dec. 
in L.furioſum Cui 
refſt;fac.pof. © Ny 
q Alciar.de prxfurp. 
rep.*,praſump.s, _ 
r C.ſtmc}. malus. de 
reg irs, LI 


f Panor: 's. And. & Butr.in c.cum dil:&nsde ſucceff.ab inceftar. ext.quorrim 6p-com.efſe multis IJ 


Mr 


teſi#monijs probar. Maſcard.de probae.vetb. furiofirm conc],$250n,s. © 3 


pallinſan& furiol,delat Mariticde conf ®:vir.yorlib /$2it,5-0;7-verb,fſedramen, 
OLI. | | : G 


yalefle 


Bareig Ez. de bong 


bn, TIES w- 


— re———— a . am 
: F be ſecond part. 


u. Are.inL.z.f.de 
+Couar.jnrra?, 
deſponſ, & marrim.r. 


vbiſup.verb.certio. 
Bald. & alin L. 
i ſuc Cu eſt 1, 
tac. peſl.Couar,in.d. 'Y 
Bolleb, 
7 Paul. de caſtr. ind. 
_ furio ſum. & Mal- 
card.dcp robac-verb. 
fu jvſus concl.325, 
z. B 1d.ind. L. furio- 
ſum Maſcard.:raQ.de 
probac.yeib.farioſus 
concl,824.837: 
a Paul.de caftr.in d+ 
L-furioſum, Bocr-D es 
ciſ.tz Manrtic.de con: 
ieR.y't.yol.lib. .tit-$. 
& Malcard.d. conc). 
$827- Nt , in $. 
prxterca Inftir, qui- 
bus non _c> perwilſ«. 
Tam, &c. 
b Bald-in L. Divus 
ﬀ. de offic. przſid, 
& D D. in, L, fi 


rem Solwatr, Adhi. 
be micamſaliz,vuper 
Manric. d. tit-$.v.' 2. 
& per Dec.confil.4,8 
c. Corn-conſ.r:.vo). 
aeManticedtit.g,1.12 
Maſcard. de probac. 


| en: ack 


ff Manic. vbi 
ra & Corn. coal. 
$2194 . | 

-x Paul de caftr in d. 


-may becollefted 


vleſſe the Teftator fell io ſome frenzie vpon ſome: 


accidental cauſe,which cauſe is afterwards taken away *, 
or valeſſe it be a long time fince the Teftator was affan}- 


part-c.>.n-6. Mantic. Cd with the malady*,forin theſe caſcs the teftator is nor 


preſumed ro continue in his former furor orfrenzie ?. 


An other obſeruation is this, '+ that iris a haxd and 8 


dificulr point, ro proone a man-nor to haue the vic or 


vnderſtanding of reaſon ; andeherefore f it is not ſaffi« 9 


cient for the witnefſes to depoſe that the Teſtator was 
mad , or beſides his wits; valeſſe they render or yeeld a 
ſufficient reaſon *, ro prooue This their depoſition, as 
that they did fee him to doe ſuch things, or heard 
ſpeake ſuch words, as a man hauing wit or reaſon, would 


nor haue done or ſpoken ®*2 namely, t they did ſee him 16 


throw ſtones againſt the windowes ®, 'or did ſee him 
viually ro ſpit in mens faces *, or being asked aqueſtion 
they did ſee. him hifſe like a gooſe , or-barke like a 
dogge.*, or play ſuch other parts as mad<folkes ve to 
doe, This or the like reaion (whereby the Iadge may 
bee.. induced to efteeme the Teftaror nor ro bee 
found of mind, ) oughtthe witneſſes ro-yeeld, although 
they bee nor interrogated of the cauſe of their know- 


_ dotem $.fin zu... Jedpe ©. And fome Frherebee which hold'this for afuf- 17 | 
ficient reaſon inthis caſe, if che. witneſſes doe ſay, I know 23 


he was madde, for Idid fee him madde, atthough he doe 
not exprefſe any particular at whereby ſuch madneſle 
F 


may be proned by ſingular witnefle ©; ſo thatthe wit- 
nefles be nor ſingular in time (for if one witnefſede- 
poſe ofthe madnes of rhe Teſtator at one time, and an 
other witneſſe of his madaefle at an othertime,this doth 
not ſufficiently prone that the Teſtaror was mad i: ) 


Lifurioſm.C irefta-ac,p >MMantic. vbiſupraBoer.decif.y n-4, Maſcard. de obac.concl.847. 
Quae,. f Ee L.xh.$ vic f.deyerb.ob.Boer.decil.24-n.44 45. Mantie.d.tir a BS Ga- 
oh (=o ty wy row Lee concha. n-qj.polt Alex. Pu oy alios ibi os 
tuol pracedir, five agaturde probation AR ng, ia generc, rbirempus ci de 

| SikDandia Rejneon-57,rol.Maſcard.de probas conck$37-0 9, 


urthermore Þthis faror-or madnes, 12- 


14 


r5 


' ferred, which depoſe thathe wasof ſound memorie * 


5 good Teſtament ". Yea f aſthoagh it cannotbe proued 


Rafac-pol., q IdemAngel.incad.L, ferioſum, 


a 


Who may make a T eſtament or not. 


Burt whenthe witneſſes agreeing in time, one depoſeth 
ofone mad pranke , an other witnefſe of an other mad 
4a& ar the ſame time, theſe prooue that the Teftaror 
was then mad,though they doe nor both depoſe of one 


«3 and the fame mad adi, If ſome witneſſes doe f depoſe | Meſcard.potRuin, 


| 6 vbiſupra, 
chacrhe Teftaror was of perfe&t mind and memory, and x OobaliG ena 
others depolſe the comrary; theirteſtimanyis tobe pre- concl.tir.de reſtibus, 
"T5 y I's concl,4.n,19.vbiad 
> huncfinem c:car, Ie, 


alwell for that their teſtimony cenderh to rhe fauour Corne, Socin. Dec, 
and validitic of the Teſtament |, as for that rhe ſame is Grmuer.Boer alios, 


| ; ib® add 
more aprecable tothe diſpoſition-of nature ",for euery Pong erat 
man is 2 creaturercaſonable. 1 SimodePretin de 


1:4 Thelaſtobſeruarion is this, f ifa Lunatick perſon,or Inter. vir. vol lib. 2. 


x - ſolu-4.n.1 
one that isbefides himſelfe ar fomerimes bur not con- n 1d: ibid,n-18. 


_ rinually, make his Teſtament 2 and ir is not knowne , 


whetherthe ſame were made whiles he was of ſound 
minde and memorie, orno2 then incaſe the Teftamenr 
be ſoconceiued, as thereby noargument of frenzie or 
folfy can be gathered, iris to be preſumed thatthe ſame 
was made during the time of hiscalme and cleere inter« 


miſſions : and fo the Teſtament: ſhall be adjudged for a | 
n MichrelGraf.Thez 


1-5 ſaur,com op4 rcfithy 
thatthe Teſtator vſerh to haue any cleere and quier in» q. 1, —_ 


; rerthifons ar all, yer neverthelef{e I ſuppole,thatif the hun%.0pin.efſe com, 


Teſtament bee wiſely-and orderly framed, the ſame EITES 
onphe eo be accepred for a lawfull Teftament *. Bot if uius.1-com op, rerb, 
in the Teſtament there bee mixrnre of wiſedome and _—. 25 8 
folly, itisto bee preſumed thar rhe ſame was made du- CE 
ring the Teſtarorsfrenzie ? ; info much tharifrhere be ram eſſe contra Abb, | 
butone wordfonundingto folfy, it 'is preſumed rhar the Ct On 

TeRtator was nor of fotind mind and memory when he Boer.q-23en.$8evcri- 

inade rheſſame. And thereforen this cafe is the Teſta. orem.criaw & magis 


ment voyd 9, vnleſle rhat it may bee proued, thatthere — oO 
was intermiſfion of furor theſame time. Quinimo -ne ab hae 
« | inione recedas, 


monerGraff.ybilupraHippol Marſil.ſing.y80.in fin. p Bald, & Angela Lfuriouw,C, qui ran 


6 2 Of 


"The ſecondpart, 


Of Hdiors. 


1 What perſon is deemed an Ithot: | 
''4 Hotties cntuerincy's Tofanees: | 
3 Hethat is of « meane Tepacitie , or indifferent be- 
iwixt « wiſe man and « foole, way make « Teftarrent. 
' 4 Although « man bee not an" Tdiot, yet if hee bee ſo 
very frexple, het there is but ſmall vddes betwixt him and 
' #w4aturdll fool : ſwch « perſon cannot make a Teftameme. 
s Whet f aw Idiot ſhould make bir Tehamens eſtament wiſely 
and reeſonably te the ſhew ,- whether were that Teſtamewnt 
good or not f 


fs A — of & very foole, which gene very wiſe 


Cidbevker ieft of a fooliſh Magiſtrate. -- 
" A naturall foole doth not a onderiand what he ſaith, 
although he ſceme to  ſheake wiſeh. 
"9' A ſooles Teſtament wiſely conceiued 3: rowray 


ren : 
-C. wm 


-N Idior'*, ora naturallfoodis; +he, who 
EXzS be of lawfull age, yet 
hee is ſo witl That he cannotnumber 
00 row aceceanll > = wn vel is of *, 


% © $ 


gs ns reliquos omnes ally fxrtios, vercor | Fr s Notum 
eſt, quod cecinir de TeJemacho, inGgais Homerus , Ex ifo natum water me dicit © P —_ Weſt. 
Nam ce ſcire parentem? Quod ipitur ſcriprum reliquit Firzherb. ** Que tie] perſon 
* forra , que neſcier dire queſaitiop pereou mere, Cc. ta vnandicadumck fi 


9 other 


- (el + rt Wits appcllatur - mans th 


d Firzh.vbi ſapre; 
. . . : f » - Stat» H.$.an. «©, q 
3 nor may diſpoſe either of his lands* or goods *. But ff F Sjchadn Rub.qui 
2 man be of a meane vnderſtanding (neither of rhe wiſe refta.tac poſl,C.n.zs. 
ſort nor of the fooliſh) bur indifferenr, as ir were be-' 219 de Prer.deio. 
6 ; terp-vit,voLlb.z.dub, 
| ewixt a wiſe man and a foole, yeathough herarher in- +.fol.4. 
cline ro the fooliſh ſort, ſo rhar for his dull capacity hee | 
might worthity be rermed Groſſumcapnt, a dulpare or 2 
| dunſe , ſuch an one is norprohibired ro make a. Teſta» 
E 4 ment 5: vnleſle he Þ bee yer more fooliſh, and fo very gSimode Pranis,vhs 
ſimple and ſoreiſh, that hee may eaſily Bemade ro be- luprs. Minfing> js 6 
. Z 4 , preterea.Inſts. qui- 
| leene things incredible or irnpoſſible,as that an Aﬀe can bus non «ſt permidt, 
flie,or that in olde time trees did walke, Beaſts and Birds *c- | 
could ſpeake , as ir is in Aſops fables : for he thar is fo 
fooliſh, cannot make a Teſtament *, becauſe he hath nor þ SimodePratir.de 
ſo much wit as a childe of tenor eleuen yeares old, who Pang ae na 
is therforeinreftable (as the text witneſſerh)namely, for 
want -of judgement i. I doe reade that if one haue fo i Texr.in d.gprete- 
much vnderſtanding.as he can meaſure a yard of cloth , "©? I=ſtic.quibus non 
i - . _ * elt perwiſſ,ecſta. facy 
p or-rightly name the dayes in the weeke,, or beget a | 
childe, ſonne or daughrec ; hee thar can ſo doe, ſhall 
not bee accounted an Idiot or narurall foole, by the 
Lawsof the Realme 3 : which conclaſion ifir be true , 3 Termsof law verb 


to anoyd ſome effects prejudiciall ro the party 4, yet ne- [*<or-Stamford. De 


d 1 wertheleſſe voleſſe he hane ſome more vuderſtanding , } viz ne wan? 
e namely to conceive, what ts the nature of a Teſtament ftodia regis, &e. © 
I or laſt will, being well informed thereof,and the matrrer O——_— 3 
'» plainely delivered , I doc nor hold him being deſtitace put$3 n4.D.Locke 
f of ſach vaderſtanding, fit ro make a will 5, althongh 1it+5.in cafu Paulerle 
_ |  peraduenture he could meaſure a yardof cloth,or right- 0 eee Wie 
0 iyname the dayes inthe weeke,, or beger a child : for s Li. &L.qr.cetu 
Cc the making of a wit!, is an aCt requiring a greater mea» ment dereſta,ff. L..z? 
y ſure of vnderſtanding, then to be able to performe any Cod DOA” 


of theſe former a&ions and eſpecially the laſt of the 7 Commune aurem 

three 5, being an a& proceeding rather from inſtinft of in mniomomnjum 

, | X eſt contunRionis ape 

nature then from capaciry of reaſon and which brute perjimus &c.CicLiba 
beaſts, not capable of reaſon can performe eft<Cually 7, Offic, 
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k Ira fuifſe deciſum 
Mm Scnatu Romano 
comemoranrt.lo. And. 
& And.Bariba.cum a- 
lijsinc.adnoſtram de 
conſuerud.extr, 

-] Gloſlin d.c.noſtr3. 
m Jo. And, Panor. 
Barba. & ali) in d,c. 
ad noftram. Hiero.. 
Franc.inL-ftiofi. de 
zeg.iur .Boer, decil. 
"23. 58. Manric. de 
<onjet,vit.vol Þzetir 
-$+n.$. Corſer, Sing. 
verbi Tecſtameneum, 
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Bur. + what if an Idoit or naturall foole ſhould make 5 
his Teirament ſo well and wiſely (in apparance ) that 
the ſame may ſeeme rather to be made by a reaſonable 
man. then by one voyd of diſcretion ? Whether is this 
Teſtament good in law, or no? Surely ſome haue bin of 
this opinion, that ſuch aTeftatnent is good and auailable 


in law*,becauſe Almighty God doth ſomrimes ſo illumi- 


nare the minds of the fooliſh,thar for that preſent in thar 
caſe,they are not much inferiour ro.the wile ', And Þ to 6 
this purpoſe. diuers credible writers'doe remember a 

merry accident, which (ifthey ſaytruely) was no fable, 

þutan vadoubted fe& ”, and this it is. 

_- Ar Paris one. morning a hungry poore.man begging 

his almes from doore to doore. did at the laſt efpie very 

good cheere at a Cookes houſe ; whereat by and by his 

reeth began ro water, and the ſpurre of his emptie 

and eager ſtomacke pricking him forwards, hee made 

as much haſt rowardsthe place as bis feeble feete would 

oige him leaue : where hee.was no ſooner come, but. 
the pleaſant ſmell, partly of the meat, partly of the 

ſauce. did catch (uch ſure holde of. the poore-mans noſe, 

that (as if hee had beene faſt. holden with a paire of 
pinſcrs) hee had no power topaſle from thence , vnti!l 
hehad (to ſtay the furie of his raging appetite) eaten 
a peece of bread, which he had of charity gotten in ano» 
rher place. In the cating whereof, his ſenſe was To de- 
li-hred wirh the freſh ſmell of 'the Cookes cates, thar 
albeir he didnor lay his lippes to any. morſel]-thereof , 
yet jn the end his ſtomacke was ſo well ſatisfied with 
the cnely ſme]! rhereof, that he plainely. acknowledged 
himſelfe thereby to have gorten as good a breakefaſt, as 
if hee had indeed there eaten his belly full of the beſt 
cheere. Which when the Cooke had heard, beingan 
egregious wranglerand an impudent companion , what 
doth hee bur all haſtily ſteppes forth ro. the poore fet- 
low, layes faſt hand vponhim, and.in a hor cholericke, 
| moode.. 


——— = 0 II" "204 » 4b - oo 


: Who maymake aTeſtament or not. 


moode, bids him pay for his breakefaſt. The honeſt 23 

oore man halfe amazed at this ſtrange demand. wilt not 2» 
well what ro4ay : but rhe Cooke was ſo much the more » 
ferce and earneſt, by how -much hee perceiued the »3 
good man to bee abaſhed at his boldneſſe ; and did fo 55 
cunninegly clokethe- marter , that in the endrthe poort 55 
man was contented to referre the deciding of the con- 55 
rrouerſie tro wharfocuer perton ſhould nextpaſſe by that 35 
way, and without any-more adoe,to abide hisjudgment. 5 
Which thing was no ſooner concluded; bur by and by 55 
commerh vnto the place, a very naturall foole,and ſuch 55 


2 notorious Idiot, as in'all Paris tnis like was notto be 35 


found. All the berrer for me, thought the Cooke, for 5; 
more hee doubted rhe ſentence of a wiſe man'then of a 55 
foole, Well ſir, to this foreſaid Tudge they rehearſed 
the whole fa&t,the Cooke cruelly complayning, and the 55 
other patiently confeſhing as before : A great mulrirude 5 
of people were gathered about them, no lefle deſirous. , 
ro know what would follow , then wondering at that ,, 
which had gone before. To conclude, this naturall ,, 
perceiving what money the Cooke exadted, cauſed the ,, 
;poore man to put ſo much motiey berwixt two Bafons, ,, 
and to ſhake it vp and downe in the Cookes hearing, ,, 
which done he did arbitrate and award,thar as the poore .,,, 
man was farisfied wich the onely ſmell of the Cookes ,, 
mearte, ſo rhe Cooke ſhould be recompenced with rhe ,, 
onely-noyſe of the poore mans money. Which judge- ,. 
ment was ſo commended, that who fo heard the ſame , ,, 
thought ,"if Cato or Salomon had beene there to decide ,, 
the Controuerſie , they coutd- not haue giuen a more ,, 
indifferenr or juſt ſentence. | 
7 Thelike | caſe is reported to hane happened at Bo#o- 


with 21.Ducarts in it; which when-he could nor recouer 
with diligent ſearch;he fared like a'rhad man, and'in the 2? 


end was-re;dy to haue hanged himlelfe for ſorrow. An- 2? 
| 64 other 22 


TH! 


2” 
n And.Barba. in d.c. 


nia” : Thereacertaine couetous man loſt his purſe , 24 noftram de com 
ſucrud.catrans. | 
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Tbe ſernd part 


,» other honeſt man having found ſuch a purſe, mooned 
» with compaſſion, came and delivered the fame to this 
,» couctous perſon, who neuer thanking the bringer, fell 
,» forthwith to relling of-the money , and finding bur 20. 
»» Ducars therein, with great greedineſle hee exatted the 
,» Odde Ducare : which becaule the finder denied, hee is 
,» brought before rhe Magiſtrate, a man of very great 
,» viealth , bur of very lirtle wit (but (uch Magiſtrates are 
,» Many times celceQed,. where the matter licth in the 
,» Mourhes, of the multitude.) The one party ſwearerh, 
,» that there were 1. Ducats in the purſe which he loſt. 
» The other party (wearerh , that rhere were bur 20. 
»» Dacars in.the purſe, which he foand. The Magiſtrate , 
although a foole, giueth no foolith ſentence , for hee 
pronounced. that the purſe which was found , was not 
that purſe which was loſt,and therefore condemned the 
couctous perlon to reſtore the 20.Ducats to the other 
3» Party, | 

By theſe reaſons and examples therefore it may bee 
reaſonably inferred, that if a foole doe make.a wiſe and 
efonablc Teſtameng, the ſame ought to:be allowed as 

lawfull. | 
Neuertheteſſe this is the traeropinion ;, that fuch a 
oo pt T__ Teftamenr is norgoodin law *, rigs ui becauſe a 
poll, Teſtameat is an a&to bee performed with diſcretion 
"ras 445 1 hs $ and judgemente..But + a naturall foole by the generall g 
q Dec. ind, L..furio. Prelumption of Law, doth: not ynderſtand whar hee 
_—_—_ ſts, fac. ſpeakerhy though hee ſeeme ro ſpeake realonably 4, no 
= 4  mcre then did Ba/aams Aﬀle”, when heereaſoned with 
aPcr.c,z.verfic..o, his Maſter, or doth.a Parrat, ſpeaking ro the pai- 
- == 19 1 hb ſengers **, Andalthough Almighty Goddo ſomerimes 
tins. regur,na. ſo illuminate the, minds of very naturall fooles and 
ſ 5 61 turiof. Idiors,that they doe well perceiue and vnderſtand what 
poly tvs Fry EN xy eake ; yet becauſe rhis thing happenerh bur ve- 
ecaje.yicyol) 2.c.g Ty ſeldome., rhe Law doth ror preſume the ſame by 
11 occaſion of words onely © And therefore ynlefſe fur- 


ther 
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Who may make a Teſtament or not, 
ther proofe be made thereof by other circumſtances,the 
Law doth nat approue ſuch Teftaments. r Dec.ind.L. Inne; 

Indeede if it may appeare by ſufficient conieQures, oirs ERIN 
that they had the vſe of reaſon or vnderſtanding,arſuch 1252 47s utloh 
. A 4 eg, Jur. « Mantics 
time as they did make their Teſtamenrs, then dorh the deconied.vlr.yol.lib. 
former opinion take place , thar ſuch- Teſtaments are ?;< 25- Hyppol. de 


o M . l : . 
g00d in Lay *. _—_ Sing. 380. in. 


Of olde men. 


1 Age alone doth nexer deprize a man ofthe powerof 
awaking a Teſtament. 
2 He that by extreme olde age is become a childe in his 
vaderſtanding, cannot make a Teſtament. : 
3 He that hath loſt his memory,cannot male a Teſtament. 


d. v. 


Lbeit F oldage alone dothnot depriue a 
man of authoriry-and power of making a 

Ip ie 1cſtament *(fora man may freely make a T.feniuw;C.quites- 

[C4 e& his Teſtament how old ſoener he be; ſor ſta fac.pol.., 

F=ESPY itis notthe integrity of the body, bur of 

2.the minde thar-is requiſite in Teftaments ® :) yer Fifa b «.L.ſenium, 
man in his old age, doe become a very childe againe in 
his vaderſtanding ©, (which thing doth happen to diucrs © — Do 

2 perſons, being as ic were worne away: with extreme age, i i 
and deprined not onely of the vie of reaſon, but of ſenſe. 
alſo almoſt :) ſuch a perſon can no more make a Teſta-- 
ment.,then achild 4% d Ibidem. 

3. Soitis, fifa man, enherby reaſon of aze, or ſome 
other infiemiric, become ſo forgetfull, thar he harh for- 
gotten his own name ©,(wlich thing alſo hath happened 
ro divers wiſe and learned men, ) becauſe forany a&t 
which is to be performed with diſcretion,he is no more a 6 
firrhen a foole or an Idiot *, of whom wee haue ſpoken ITY 
alrcady; a Jantit.15 NAG, 
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e LAnC.dchexrcd,. 
Inſt, 


The ſecond part þ: 


et a ——_—_— 


Of himthat is drunke. 
x -Fhether he that is drunke may make a Teſtament. 


$d. vj. 


= Ec | that is onercome with drinke,during x 
a 9 the time of his drunkennefle,is compared 
toa mad man , and therefore if he make 

; his Teſtament at that time, it is void in - 
= Vela. dyfuycetf = Law *: which is to be vaderſtood when 

crea lib.2.6 13-requ'ſ. : ? , 

7.n8.Simo cePrzis hee is ſo exceſſely drunke, that he .is vtterly depriued 
deinter.vit. yollib.z. of theyſe of reaſon and vnderſtanding. Otherwiſe, if he 
Eubtiolice gut be not clean ſpenr, albeit his vnderſtanding be obſcured, 
and his memory troubled, yer may he make his T eſta» 


ih 53 Jaf. 4 . . 
Soon Vaſg Rowe | ot being in that caſe *, 


-dc Pretis, ybi ſupra. 
Of lanes and villaines, 


1 Of all men the ſlaue is ingreateſt ſuhieion. 
2 What is a ſlaue. 
3 Aſlaue hath neither lands nor goods, for beth are his 
Lords. 
4 Whether the childrex of hond-parents , be ſubie@ to 
ſernitude. | 
| $ By theCinill Lawthechild is free, if the mother bee 
free, notwithſtanding the bondage of the father. 
6 By the Lawes of this Realme the childe is freeborne 
whoſe father is free, though the mother be « bond-woman. 
7 No ba(tard is borne a ſlane , though the Father be a 
bond-man. | 
8 Abond-mancannot make 4 Teftament. 
9 Of the difference betwixt a bond-ſlane and « villaize. 
I0 A villaine, like vnto him which is called inthe Cinill 


Law, Aicriptitius Glete, | 
11 Whe-' 


4 Ly at OE” 


= 


17 bo miay make a Teſtament or not. 
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11 Whether a villaine maymake aTeſtamemt. 


hath, life excepted. 


12 The Lord may take from his villaine what ſoener hie- 


13 Th: Teſtament of the villaine is not void, but voz 


4able, 


14 Somctimes the Lord cannot make cid theT, eſt a- 


gent of his villaine. 


15 The Prince may at any time make voide the aliena. 
| tion or gift of his villaine, and conſequently his Teitament. 


16- What manner villaines be here meant e 
17 A villaine Executor may make a Teſtament. 


- 18 A villaine Executor may maintaine ation agdinſs 


his Lord. | 
i9 The reaſon of the former concluſion. 


d. viz. 


or freedome, the ſlave is in greateſt ſub- 
ie&gion ; for a Þ ſlaue isthar perſon which 
is in ſeruirude_ or bondige to another , 
>” eaen againſt nature *. Neither Þ hath hee 
any thing of his owne , but wharſocuer: he poſſeſſerh, 
all is his Lords > : Nor onely lands, goods, and catrels, 
and generally wharſocuer hee gerteth , cicher by his 
owne induftrie , or by-the gift of other, orby any 0- 
4 ther meanes © : Bur f euen his children alſo are infc&ed 
with the Leproſic of his farhers bondage ©. 
Andalthough by + the Ciuill Law the wife being a 
free-woman, the children are likewiſe free, 9y7/2 parizs 
ſequiturventrem*®;inſo much tharif the mother befree, 
either at the conception or atthe birth of the child, 
or in the meane time , by the ſame Cijnill Law that 
child ſhall be free , notwirſtanding the bondage of the 
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Airde bis oui ſui vel alle. jur, c SF iterum-Iaſtic.per quasperfonas. 


R conſu.Anglb.z.c, principalgrounJs, ful-44e 


—_ 


Fall + men which bee deſtitute of libertie }. 


a $ Seruitus Inftir.de 
Jure perſonarum. Ee 
diciturlatine,ſervu 4 
non a{cruiendo,ſed 4 
ſe:uando :propterea 
quod Teruandi non * 
occigendi ſunt 3 do» 
minis. Nam cum at 
tiquitys multi ſxuis - 
Hentincaptiuos, ©» 
6{q; necaſſenr, pro 
hibirum 4d fage con. 
ſtiructzmqz ve porits - 
venderentur, quam 
occidcren'ur.Ectinde 
a ſcruando nomen 
muruarunt fſcrui.. $» 
ſcrataurem.Inſtir.de 
J ire perſonarum. = 
b $ in poreſtate. [n« 


d BraQon, de legils 


_ © $Scderji, Inftit; de ingenuis: 
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Eod.g ſederfs father f: Yer it Tf is otherwiſe by the Lawes of the 6 


* Bras ow oi ge Realme, for the child doth follow the ſtate and condi- 


h Brz&cn. ybitupra tion ofthe father, and therefore in England the farher 
 Principall grounds it Heing a bond>man, the child ſhall be in bondage, with- 
Lui parereſtpopu-. Orfe diſtinQion whether the mother be bond or free 5.: 
lus,pacer cf ſibinul- .Sorharthe child bee begottten orborne in lawfull ma- | 
lus,&omvis, Cui Pa- trimony. But f abaſtard ſhall not be bound though the 7 X 


rereſt popuus, non | 
haber A varrem, farher were a bond-flaue ®, becauſe the Law doth not 


gloſling pen. Int. do acknowledge any farher in this caſe , for by rhe Law a 


nupt:Jz. EF Nha . . 4 
k L.v.deperic. hz. baſtardis ſometimes called, fi/5us au#ins,the ſonne of no 
red.Lſeryus, Comm. man : ſomerimes fil;ws vrlgz, the ſonne of cuery mani. 
de fucce!.C.V=ſqde Byr howſoeucr the Ciuill Law and the Lawes of this 


{ucceſ.,prov' clÞ.lib-1. . ; k 
$5. obl nnrkic Cl: Realme differ in this, wherher the bondage of rhe farher 


haac propoiitionem or of the mother, doe make the child bound : Yer in 


OrNnar, mm A 
I $lrem noble. Inft. t this they doe agree, that a bondman cannot make a 8 


per quasperſonas. Teftamenr hy | 
m Ecd-$ Item ibi, A villaine + howſoeuer hee may ſceme like vnto a 9 


non ſolum. DR -” . 
” Perkin. 4 if” VOL 4laue, yer his bondage is not (o great z for whatſoeuer 


£0!-6- Brooke Abridg- a bond-jlaue gerteth , by andby iris his Lords ; albeit 
rtir.vilenzge.Dot.& jonorant and vawilling '; not onely in reſpe& of pro- 


>5:2d-lib. 2.54: + E 
— 4. c, Perty, burallo in reſpect of poſſeſſion : for whatſoeuer a 


43ib-2. bond-ſlave doth poſſeſſe, hee doth alſo poſſeſle irfor his 
o rs 5 Haan Lord ”. Bur ir is nor ſo with avillaine, for the Lord 
predio. Spicg- Lexi» bath notitle ro the goods of his villaine before ſeafin , 


. con. nor any title to his landes beforeentric ; norany title to 
q Qu:madrodum e- ; G 
vim Aſcripticiusvers 22Y TENT, reverſion, common, or the aduowſement of a 

fervus non eſt , ſed Church, belonging tothe villaine, bur by clairue *. And 

wy —_—_— ſo the villaine inthe meane time hath perfe@ preperty 

nb. del therein ©. And therefore Þt a villaine is more like vnto 10 


cauſa; & ficur quia- him,which in the Cjui}l Lawis cald Aſcriptitius Glebe ?, 
crock, un 4 hon ( rhar 1s to {ay , one rhar is aſcribed or afligned to a | 
jendo,nunquam inde ground or farme, for the perperual] rilling or manuring , 
zecedere deber:velfi thereof az) then toaſlaue. 
eufugiat ad antiquos 
,penates nempe vbinatuseft, redire compellirur, L. omnes de Agricil, cenfit 1.xr. C.Foders pror- 
Ausmodo iftr, quos vines appellar vulgus, licernonſunt proprie ſerui ; perpetuz tamen predi) 
xulcurzaſtcinguncur, nunquam inde recefſuri muito vel ipnorame domino. Yuod fi aufugiunr,con- 
,cirRatim Breue,qued dicitur de natino habcndo, Faith. Nat-Bre, © - | *< 

TY I'y 


"on wad 


Caf 


| the ſame will or deniſe). enjoy or poſſe 


©s 


"* z * 


. 


Who may make « Teſtament or not. ” 
: 12 Ifyon will t vaderſtand whether a villaine may make 
x3 his Teſtament or not: we muft 7 note that whatſocuer 
villaines haue of their owne , be it lands or goods, the 
Lord may by enrric or ſeafing take and enioy the ſame 
as his owne*, 'onely hee may nor (lay or maime his vil- ro | 
v4 laine © Andrherefore + if the villaine make any deviſe Graunefol 6Links- 


of lands or goods,the Lord may before the approbation ton tir. villenage. 
ofthe will,or —_—_— of the goods by the Execus» L-——_ Law.verbs. 
eor, enter to-thoſe lands andſeaſc thoſe.ggods or ſome &. Oldacaureticvits 
parcel] thereof, in the name of the whole, and by thar !<n- 
meanes make void the gift or deuiſe of the.villaine *. ©. bg Studlib.z, 
The willisalfo void , though the -Lord doe.nor really. 2 
ſeaſe any goods of-his villaine, in caſe he did claime the 

villaine in his life time, and by words onely did ſcale 

his goods; for then the: Executor. ſhall not haue them 

bur the Lord of rhe villaine *.. | u Brooke, tic. villa: 


F4 Bur if frhe will- be approued before the Ordinarie, RY 


and by him approued ; and the Executors Gy vertue of 

e the ſame 
lands or goods , accordingly ; then I{uppoſe.the Lord 
may notenter, toſuch lands or feaze thoſe goods,no en 
tric, ſeazing, or claime being made before *. : for ifa x Brooke eodem tir; 
villaine purchaſe lands, and alienerh the fame toano: eg Stud. 
ther, before his Lord enter; thenthe Lord may not prone Jon —_— 
enter afrerwards, but it ſhall bee imputed to his owne reſtrirfacere.Spec.de 
follie, thar hee entred not when the- lands was in the LIED 


villaines hands 7 ; And ſoir is of other gabBorbich if the mum verb-Aſcripti- 
villaine ſell or ginc'ro another before the Lord doe worum. deceſta.lib.:.. 
feaze rhem,:thefale orgift is good , and the Loxd'ican- 2/ouinciab- conftic.. 
not afterwards:haue the ſame *. | y Litderontit.ville»- 
Neuerthelefſe if the Price haue any villaine, which 2-8+- 

purchaſerh lands, and alicnerh the ſame betore the * &®: 
Prince doe entez., yet may the Prince at any time after. 
enter ynto the lands to whom {ſo euer the ſame doe | 
come. And likewiſe if the Princes villaineſcll or gjue a Liekeror di fupza: 
goods , yet may the Prinse at anyrimeafter we 
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”* 4 * The ſatond part; 


b lbidem. choſe goods in whoſe hands ſocuerthey doe remaine » 
for the Prince is nor preiudiced by any courls of time, 
And therefore I doe colle& thar if che Princes villaine 
ſhould by Teftamenr diſpoſe cither lands __e the 
Pcince (notwithſtanding che approbation of the ſame 
Teſtament, and execution thereof ) might enter to the 
” Lands and ſeaze the goods fo deuited, or diſpoſed, in 
pots. yr contra®:27 whoſe handsſo ener the ſame were © | 
Topic. Lega. leo Norte that t what I hauc here ſpokenof villaines , is 16 
coarratt, | not to bee vnderftood of ſuch perions asonely hold 
: lands in vittenage, being rhemſchues.no bond-men but 
© "Wap WY free (for diners perſons hold by tenure in villenage , 
| Dldrexwestiry he. and yerbeeno villaines themſelnes 4, ) burof ſuch as 
gage. borh hold by villenage and are villaines alfo :Fortheſe - 
arethey whole Teſtamencs or laft Wills are voidable, 
ſauing as before, where the will is prooucd, antl the 
'Executor or Legatary poſſeſſed of the things denifed : 
And ſaving where t rhe villaine is Executor to another x7 
perſon; 'for being Executor himſelfe he may appoint 
another Execurtor , who ſhall hane thoſe goods whi 
the villaine had as Executor , and nor the Lord of the 
villaine<, For if the * villaine himſelfe were lining , 18 
the Lord could'nor take from him ſuch goods, as hee 
hath as Executor to another man ; and if he did, his vil+ 
_ ,, laine might bring an aftion againſt him for the ſame , 
— +7 op Nan = nd both the goods and dammages *:rhe + rea» xg 
# <Smene 6 nul- ſon is, becauſe that which the villaine hath as Executor, 
s dereftalib4-P'0- he hath ir notto hisowne vſe 5 barisro be imployed in 
Sinfrapare,s $3. he behalfe- of the Teſtaror , as to thepaimenr of bis 
h .Infra6. part. $5 j. debts and Legacies, and ro other godly vics-2-as appeas 
$335) $*% reth moreatlargein the office of an Executor *, 


© Brooketit, villc- 
, Q8BCN-73. 


Of Captiues and Priſoriers, 


4 Capthne dering his captivitit, renner mille « 
Ja a | 4 ; / 14 3J &F 2. KK: 7:3 
us 2 if 


TongadesTiſann or 20ts 


Ry” the Captive oſcape , whether the Teflament wade 
2_ his captinitie be good f 
3 What if the Teſlament were made before hrewere 
raptine. 
4 What if the Teftator be taken captive, by ſome Pi. 
rate, : Tarks, Inficed, or Chriſties , when warre is not pro- 


imed. 

5 Whether he may make aT eftament whichis conderss 
. wed to perpetnall priſes. 

6. What if the Teſtator be impriſoned for debt. 


6. viij 


& Ec | that is taken captime by theenemy, 

8 duriog his capriuity, cannot make a Þ cita- 

== ment *; In (omuch that tifafrerwardshe ,. r.,cjus qui Ld 

we IF doc eſcape ,. yer the Teſtament made boſtes.tidereſta, 

| whiles he was wich the eaemie,, is void Þ\. þ Eadi. »CJUr. 

3 Bur if t his Teſtament: were made befaxe his captiuitic ; | 
thenafrter hiseſcape, the Teſtament 1 is of ike force, as 
*f hee had. not beenecapuuc <-kikewilo if the Tehta- © — de cape 
ment were made betare bee were hr agar —_—_ Ty p 
Teſtator die in capriuitie,yet is the I eftagentallowedy vbi hane opinionem 
and the Executor by farce thereot, is re. baue- all his barametend appro: 
coods here within this Realme of England, avifhohad OO OEncute 

4 died the. day-betore his: captiuitie *, Likewiſe. if-any 4 Liege Cornelia, - 
perſon be raken as captiue-by-avy Pace, Tuke,lafidel, dereſta. 

or Chriſtian, where warre is nor proclaimed, hee that « 1. qui laronibus 
is ſotaken remaineth ſtyl a frccrmap. : audcherefae if Ficteſts, | 

5 he t make bis Teſtament whiles be is oderained, the feamaens Granrheg 

C Teltamentisgoodand lawfull ©, Ita Tlayemaphe. CQR+ faur.com, op$teſtif,, | 
demnedto perperual priſon for ſome offence, ſeemerk; 42%. cui ramen opi» 
7 that he cannet make a Teſtament f ; bur if Fany perſon uri ren. nequicſcic” 
be rn oe impriſcamentbeing ordai» Clar-Secfth.7. 23. 


ned for ſafety .hee is nortbereby 8. Bilt-intre Cf 
dlabled to. es ve i na 4 ng. Ws be ; Dag. we "I 
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2 « Uh bus bands licewſe-6r conſent. 


= ; bow as menerpoſſefed, rem 
— CS 


: aneut without the com 


h1 La i ﬀ. 
nog 1 ro Fotutranarioriond, when ir is made in his favour, 
tic.de comettvicyol. 


at whoſe ſuite the Teſtator is impriſoned, of latent te 
extortthe fame *. ' 


"Of 2 woman couert. 


1 A married women cannot make her Teſtament of 


Tond:. 


2 Eſpecielly not.to her humrband, and wherefore. 
3 What if ſhee bte not conſtrained, but doth deniſe vhe 


| fame freely of her owne accord. 


4 What if the Teſtament bee made before marriage. 
5s What if the Teſtament being wade m__ wary, 
hueboud. 


be onerelize het 


6 Certaine cafes whereis the deniſe of Lind? ir good, 
notwithſtanding the conerture of the Teſtatrix. \" 
7 A Wife rannot make her Tf owes? of godley 


 "B The reeſon wherefore the: wt Cannot mule ber Tefta- 
ment of goods, here the husband: licenſe or conſent. 

-o bether- is bee neceſſary that this licenſe or conſent 
> filth ger befwre ag _ wy WF OUrr 20 Wy 


ied 25% # 


's1 Cert eine caſer wheveiy the »5f 9949 vors-arf Teſt 4- 
- hens wichovs her bnibands conſevt. 
' x2 Whether an Empreſſe or a Outeniewity acks AA 
ofthe 07 Ki 
14 Of that which 3s due to the wiſt whereof the by. 
age; wins 
confont 


14 1 women cont} elbed in Motrinonte Ff the wariage 


\ 2 b "= 
o | df 


| $+ 008 ſolemmtzed,naay make her Teft 
| 115 2 hift bein Eoidtwtrox, ' 1) melg aw Extecntor to 


Au oh  ferek 


Teplrar why ber haphandseonfont. 


"ig: #hether: ond when rhe burkand my yy Hook the 
| "anewſe ginen 70 his wiſh. 7 


16 The 
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Who may make a Teſtament or not, 


_ 


PP — 
TR 


16 The reaſon of the former poſition. 
17 Whether a wife being Executrix may make her Huſs 
bend Executor in her place. | 

18 4 wife Executrix may not giue away the Teſtators 
goods by her will. 

19 A wife both Executrix end Legatarie, cannot! make 
4 Teſtament of that which ſbe didaccept not as Executrix, 
but as Legatary. | | 

20 Thereaſon wherfore an Executor cannot diſpoſe the 
Teſtators goods by Legacies. | 

21 The reaſon wherefore a wife Executrix and Legatary, 
9 29 not make her Teſtament of that whichſhe a3daccept as 
Legatary. 20 

22 Whether ſhall the wife, which is both Executrix and 
Legatary,be deemed to haue accepted of the Teftators goods 
as Executrix or Legatary. | | 

23 Whether the wife being licenſed to make her Teſt«- 
ment , tay make any moe wils but one. 


$. is. 
Married f woman by the Lawes and Sta- 
tutes of this Realme, caftinot make her 
Teſtament of any Mannors.Lands, Tene- 
ments , or Hereditamenrs *, This conclu- a Scar-H.8.an;34ciy 
| ſion is diuerſly enlarged : and firſt ſhee 
2 + cannotdeuiſe the ſame ro her husband ®, The equiry ® Brook Abridgaig 
of which prohibition (ﬆf I may beſo bold with thegood **TEHIE 
fauour of our temporall-Lawyers, ro infertthe reaſon 
and confideration of the ejuill Law) is notobſcure. 
For if this gappe were left open, few children ſhould 
ſucceede in. the mothers inheritance <. But by how < r.r,z,3- ff. deds 
much the husband were more crue1l, and the wife more nac,intervir,& vx, 
timorous ; hee crafty , ſhee credulons; by ſo much rhe 
more were the lawfull heire in danger to be diſherited, 
and the crue}Land deceitfull husband in hope to be vn- 
warthily enriched and aduanced. Wherefore if the wife | 
H. ſhould 


__——— 


The ſecond part 


ſhould deniſe any her Mannors , Lands, Tenements or 
| Herediraments, or any part thereof to her husband:; 
this deuiſe were voyde, becauſe the ſame is preſumed to 
haue beene made by the conſtrainr of rhe husband,er o- 

d Brooke vbi ſupro. ther ſiniſter meanes 4. Secondly, albeit f itdid appeare z 
by due proofe, that the husband did not conſtraine his 
wate thereunto ; bur thar ſhee of her owne accord or 
free motion did make any ſuch deviſe either to her 
husband,, or to any other perſon by his conſent : yet is 

e Itaſzpivsaccepi4 not the deuiſe good *, as wel becauſe the words of the 

orci (as har Statute are generall (and where the Law doth not 

garibus,quos ipſe ye» diſtivguiſh,there may nor we diſtinguiſh £ ) as for diuers 

-4" pag + hb other reaſons grounded in the common Lawes of this 

lic remaction. Realme. Thirdly, albeir | rhe Teſtament be made be- 4 

| fore the Mariage ; yer ſhee being inteſtable ar the rime 

| of her death . by reaſon her hasband is then living, the 

8 A'B 1.91 ern Teſtamear isvoyde 8: for it is neceflary tothe validity 

My $ ali. &$oon Of a Teſtament, tharthe Teſtator haue abiliry- romake 

 "nanven.[nſtjrur.quib, a Teſtamenr, nor only art the time of the making there- 

—_ wy of, when the Teſtamenr' recetneth his eflence , or be- 

-Fecadumta%. Poicus 12g: but alfo,at therime ofthe Teſtarors dearh,Wwhen'the 
" In$inexrraneis. ln Teſtament Tectineth his:ſtrength' and-/ confirmation Þ, 

43224 i nnd Fourthily, albeir. rhe wife'doe ouer-live the bysband ,, 5 

i. «Non. firmaturde Yet the Teſtament made turing the 'Marriage"is not 

= C.1-$)-4e good * : the reaſons yeclded before, becauſe ſhe was 

eies p-2re:e;1n. 1ncefiable ar the time of the Will making *, Bur t if the & 
fir,quib.nurcſt pe » Teſtame nt-being made during the conertute, thee doe 

-+=5:73 of nadpph approne and confirme the ſame afrer'thie death 'of her 

cafinter Brer,& Rig husband : tn ehis cafe the deuiſc js good, by reaſon of her 

_—— OD ow conſent, or new declaration of her Will '. Whar 

J _ pn it the Teſtament bemade before the Mariage, and ſhee 

- apy oger-live herhusbandwherher in'thiseaſe is the Teſta- 

S br 2 i noon - ment good or not ? By rthe*cuill Law it is of as prear 

Ardemy. refta.? force as if ſhee bad not beene Maried ac%all =; -andſo f 

n Plowd, d.caLineer am informed that ir isby rhe Lawes ofthis Realme ”, 

bro igdent34Þ Neuerthelefe 1:thall willingly referre thee . ro the 
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1/ho may make a Teſtament or not, 83 


_ a Pr —_— 


learned profeſſors thereof. Thus much ofthe deuiſe of 


Lands. | | 
$s Of + goods and cattels the wife cannor make her j : 
Teſtament, withoue the licenſe or conſenr of her huſ- 


3 band *, (except in certaine caſes hereafter ſpecified ? } 9 Brafton,deleg; & 
becauſe by the Lawes and cuſtomes of this Realme, ſo Brocke.cie.denile. . 


ſoone asa min and a woman be married, all che goods 34% intir.reſtamen, 
and catrels perſonal that the wife had arthe time ofthe )**: Lindw. inc.ſtat, . 


. : verb prop: i d 

ſpouſals, or celebration of the Marriage, orafrer *; and ecſta.libeg proulncial, 

alſorhe cartels real], it. he ouer-line his wite, belong conflicur, Can. cui 
ramen hoc durum vi- 


to the husband,: by reaſon of the ſaid Marriage ':and |... 
therefore with good reafon ſhee cannot gine that away p Hocipſe. 5 wr. 


which was hers, without the ſufferance or graunt of the com 4 
4 '9 owner ©: Notwithſtanding vpon licenſe or conſent of |,,..; Dot, & =, « 


the husband rhe wite may make her Teſtament , -cuen lib.-.c.z, 


of his goods *, And albeit rhe nature of a licenſe is to * PoR.&Scud.br.cp 

A X A © L.idquod noſtrum. 
goe before the a@ *, andthe propertie of authority, or ger, ,jur, © coiling 
authorizable conſentis ro concurre with the att 7 : yet de a ot ' 
rum verb. propriarg 
ment of herhusbands goods.che husband nor vnderftan= ge ny Pr 20 


ding thereof, and afrer her death the Execntors proue al.cdſtic. Canr.Bracte 


the ſame, if the husband deljuer the goods deniſed in Fes ea 


$5 the will ro the Execuror, thereby he hath-made the x Phil-Franc. ine. 

; Teſtament good, notwithſtanding he were nor priuy to A de regs 
. the making thereof*; becauſe in this caſe the ſame Law }*5;; . 

; 7 R | : y Tiraque/.delegib, 

OO preſumeth, that the husband gaue his cohſentin the be- C6nub.gloſ.4.inprine 

ginning at the time of the Will making. And therefore i=5licerjureCuili, 

R d tele Fe RP Ts Conſfenſuspre forma 

the ſame being proued,, and the goods.dehi accoTr- requiſitusdebetpra» 


r 
r dingly, it is then roo late for him to reuoke the ſame *. cedere;Secuseſtjue 
t 
p 


by the - Lawes of rhis Realme , ifa wife make a Teſta- 


10 Albeic otherwiſe , if + the husband doe giue licenſe to —— 

Ris wife.to make a Will of his goods, yet he may renoke » Perkin. ghar 
5 the fame , not-onely: at the making of the Will, bur <4: fol.97, Tiraquel, 
- aſter her death,at the leaſt before the Wil be proned >, YP1aupro. vbiſuprg 
f 11 Theft caſes whercin a wife. may make a Teſtament b Brovk.Abrigg, ris 
of goods and catrels, without her husbands licenſe or deutle.nezq. 


conſent are theſe- : Firſt, I ſuppoſe rhat an Empreſfle | 
H a "| 


Or 


The ſecond part 


2 
ithour the T 
make ber OY : ſo that 7 
| cnc may King her _ ©, The ſecon f1: 
ITS or orien Emperer cherſad —_ wife, = reve 1 
yur, Sores bee nocin Ny hing he mariag:for char he 
mane Eres caſes whe y make her Teamentheref an Execu- 
EE ens emacs Vi, ome Bec 
Tc ider 1 X : : . : 
ſenſu, y m av make cath thin rig loation 

opud Peckium , in auch hankend Joo which on Brie Mun 
Gerftamcompunga tor of an _ thingin _ he mtr pe Soyo a I4 
S Becok. Abedgy nor —_— loyntly, t ror thereof in Matrimony 
d w-19 Fare: theirs ake an Execu ed rogether Celebra- 

eftaw ror- be il. or m tract fals or fi 
Abride. A oats for þ:. _ woman be porn) che _— doth often ca 4 

« 10g, dings an dic . A tbe nam 
a wr i Sataget hed andaſſored *— 99 pong 

Cc * ©. 
TIED joman rus bectorhed < hall become _ 
VÞ Tit IT alle. -auſe ofr ſhe nNiO al 
dp provi -+ got of bee folemned, _ e, that the woma 
9 Ibid, Re fronſsl, ly == x for acle 
- © rn ada ye 

S. 


s 1ent, tO 
irhout this 
her Teſtament with 

Er 
make 

14.c. may 


if rg 
: c Fourthly, ft 
> rNmony - " -make 
trated in Mar man, thee m - Jane" E, 
hom ſhe was c: EOT-0O NOUN enſe of h as EXe- 16 
bn the wife be execun he _ got 
ment — the ; = anpagE ons auſe ſuch oo are tO be diftribu er- 
verum rum 8tcE- her "i tis, cc bands, but f his debrs . P 
nagab.Cae Faw The reaſon ther hus mac 4h and gocd- 
Ia _—_— 6 ſtatu- TX, are no for the OED other good; ſhould 
ee Lnowald cours : dead; wh ad for ſuc ——_ 
conjeges invicen '© for __ of his wil, chereſore if = on 
Bana poten: #0000 ew agar die inteſtate , « iſtred by 
wo + v0 o__—_ a&, ly purpoſes ai or , but ty notzdmin where an 
, 0 044 ty ey make no mg oy of the g caſed ', (for har rime 
Srein. = t — the Teftator ene _ m the 
x ids. Nig; . O e 1s it fro . 
ec Finberd. _ — kinne k inteſtate, we ) fo farre isj his wife is 
aene.na0F> ack ecutor diet die inteſtate - ods whereof Ulaine is 
gems fp oe ng ———— ro -of thoſe g0 Lord whole VI 
d Lakin pars þ 1s band [Oo — VNCO that 
L ered apy cal. in» hus  * much I 
F * Grabdrocke & Executrix : 
r Gr 
Fox. 
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1/ho may mgke « Teftament or not. 


' that which did belong ro the: Teftator 57 bur his 
villaine may hane an ation apainſt him for the ſame; 
and may recouer both the;goods and rac dammages;(as 
hath beene ſaid before?) Alrhongh otherwiſe. wharſo- 
euer doth appertaine to the villaine, rhe Lord mayrake 
the ſame fromhim.,and (as our common Lawyers terme 

x7 i) may euen robbe his villaine =. Furthermore fir 
is not onely lawfull for che:wife being Executrix to 
make a Teſtament withour her husbands-licenſe y bur 
ſhee may name and appointhim executor *. Howbeir 
13 rhis poſition 7, tharche wife being Execurtrix, may make 
- her Will ofthoſe goods whereoftthe is Executrix, wicth- 
out her husbands licenſe is reftrained in two caſes: the 
one is when ſhee dorh nor make an Execuror. bur be- 
queatherh the goods wherof the is Executrix,by deuiſe 

19 OorLegacy *. The other is, when t ſheis not only Exe- 
cutrix but- Legarary alſo, and hath accepted of thething 
bequeathed, nor as Execurrix but as Legatary ?.In theſe 
20 two caſes the Will is voyd : the t reaſon ofthe former 
of theſe two limitations is, becauſe an Executor may 
not diſpoſe of the goods of rhe Teſtator, otherwiſe 
thento the vſe of the Teſtator, asrothe paymenr of his 
debrs, performance of his Will, and to other Charitable 

_ vſes 4 2 and therefore may nor giue or deviſe the ſame 
by Legacy , for that were to diſpoſe of the Teſtators 
goods, as if they were the proper goods of the Execu- 
ror, and to conuert the {ame to the-priuate vſe cfrhe 
Legatary *, and not to the vie of the Tettator, Bur 
whenanExecutor doth only make another -Executor , 
the ſecond Executor doth ftand chargeable and ac- 
countable for the diſtribution of the firſt Teſtarors 
goodsrothe vſe of theſame T ettator;as Uid rhe former 
Execuror, andis by the Lawes ofaliisRealme repured 
for the Execuror,notoftheExeentor;but ofthe former 

21 Teftaror';iſo isnota Legaraty. The reaſon't of the ſe- 
cond Hmirarion is this-: for that which one hattyas 
H 3 L egarary, 
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was ag he hath/it to this owne priuare vſc ©, and nor 
rothe vic ofthe Teftator : and the wife being not one- 
ly Execurrix, but Legatary alſo; accepting ofthe rhing 
bequeathed, nor as Exccutrix , but as Legarary, doth 
thereby: make ir. her owne proper goods, and conſe» 
quently her husbands: For that which is the wines,is by 
reaſonof the Marriage her husbands, and being inveſted 
1 him *, (as hath bcene faz4 before ) cannor bee giuen 
from him without his licenſe or conſent®. Great diffe- 
rencethere is therefore berwixt theſe twocaſes, of ac+ 
cepting the thingbequeathed as Executrix ; or as a Le-. 
gatary : for in the one calc it is not her-husbands, and 
ſo ſhe may-make a Teſtament thereof, by appointing an 
Execuror.to- diſtribute the ſame-tothe vie ofthe firſt 
Teſtacor ?:-and io the other caſe tt is her hasbands: and 
ſo ſhe cannot make any Tetftament of the ſame withour . 
his licenſe *. Howbeir though the wie being Executrix, 
may make her Teſtament and appoint aa Executor of 
thoſe goods which ſhe had.as Executrix, and not as Le- 
eatary, withouther husbands licenſe : yer neverthelefſe 
the profit and fruice , which happen- and ariſe. our of 
thole goods which fhee had as Executrix during the 
Marriage ,. as Calues, Lambes, and ſuch like profit of 
Kyne, Sheepe,and.Carrell do bleong andaccrew to her 
husband **-, and not to her felfe as Execurtrix : and 
therefore-ſhee -cannot make her Teſtament of fuch 
fruits and profits without her husbands licenſe, confenr 
or approBation, to whom they-doe belong.” *. 


But there ariſcth another queſtion : what if it doe 22. 


not appeare whetherthe-wife 'did accept the thing be- 
quearhed, as Executrix or Legatary : In whether name 
is thee preſumed in Law to haue accepted rhe ſame ? 
a; Execurrix ? or 'a8 Legatarie ? - Some are of this opi- 


nion, thatſhee js eſteemed to. haue accepredthe ſame 


as Execurtrix, not as Legatarie *, becauſe it is notlawſul} 
tor Legataries to carue for themſelues, - raking their 
Legacies 


. 4 - 
PR 8 PS 9; >. 
A a 7 Lu mm 
£ So SD 5 
% .. 


TSEWS FA OE Ou VE ge 5 RG 
d % P75 % TIFe) FAIR "VIROL 
ES ob Took Wo Ds 


tt te. —— : 
= __ * ah a F—=IY —_ _—— 


Who may make a Teſtament or not. 


87 


FOOT I IS" I 


PI = —— ck. 


ko 


Legacies at their owue pleaſure 8; bur muſt have them 
delivered by the Execuror ®. And therefore if any 
ſhould determine toaccepr ſuch a Legacie , it behoo- 
nech timby proteſtations or other a&t anſwerable, to 
manifeſt the ſame *. Others are of contrary opinion , 


namely rhar inthis caſe ſhes. reputed to have accepted 


che rhing bequearhed as Legatarie, nor as Execurrix * ; 
Becauſe where any a&t may be done, or any thing taken 
or poſſeſſed by a double righr, the party is preſumed ro 
doe that act, or to take and poſſefſe that thing by force 
and vertue of that right, which is more favourable and 
more beneficiall ro the partie 1. Now it is more profit 
rable for every one which is both Executor and Lega: 
ary, toaccept the thing bequeathed as Legatary, then 
as Execurtor : becauſe the Legarary- hath full cightin 
the thiug bequeathed, and 'may dilpoſe thereof athis 


| pleafure m ; Whereas an-Execntor hath nor any ſuch 


right, bor muſt diſpoſe the Teftators goods to the one- 
ly vie and for the onely behoofe of the Teftator %And 
therefore vnteſſe by ſolemne proteftations ©, or other 
meanes it may appeare thar the Executor didacceprt of 
che thing bequeathed as Executor, the party ſhall bee 
deemed to hauc accepted the ſame as Legarary, which 
opinion (it I doc nor erre ) is more agreeable to the 
rules ofthe Ciuill Law ?. As for the reaſon ofthe other 
opinion , that a Legatary may nor rake his Legacie of 
kis owne authoritie : thatis trae, when an other perſon 
is appointed Executor, otherwiſe nor 4. Bur yet al» 
rhough this opinion ſeeme more agreeable to the rules 
of the Ciuill Law, that the party ſhalbe deemed ro 
have accepted the thing bequeathed as Legatary,rarher 
then as Executor,when as it:doth not otherwiſc appeare 
by whar title or rightthe ſame was accepted: neuerthe- 
leſle rhe contrary opinion (as I rake it) is more agree- 
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able ro the Lawes of this Realme; namely, that when a 
thing is deniſed by the Teftaror ro aman,& the ſame man 
made Executor, he ſhalbe deemedro haue accepted the 
ſame rarher as executor, then as Legarary, when as it is 
otherwiſe doubrfulland cannor appeare , by whar ritle 
ky ta ſupra op right the thing bequeathed was accepted *?; as for 
"Ca of Gas example. The Teſtator poſſefſed of a leale for terme of 
yeares, doth deuife or bequeath a leaſe.toone for terme 
of his life, the remainder ouer te another, and doth 
make the Legatary his Executor, who after the dearh of 
the Teftator, doth prooue the WHL, and-enter; not de- 
claring by wharcitle or right : andafterwards makes his 
Executor and dieth; after whoſe dearh, rhis laſt Execu- 
tor doth proue the Will of the former Executor, and 
dorh enter to rhe leafe, anddoth rake the profits there- 
of. In this caſe rhe Executor ofthe Execuror, and not 
| the Legarary in remainder, ſhall enioy the ſaid leaſe , 
33 Dyerybiſuprs. by che opinion of the remporall Lawes *3 : for thar it is 
| ro be intended. that the former Execuror did enter to 
| che ſaid leaſe and actepr thereof as Execator, and nor as 
14 Tbidew, Legarary **: which thing neuertheleffe goerth hard with 
| all Teſtators , ſecing rhereby , their Teftaments may 
eaſily be defeated by their Execurors , whoſe office is 
to performe the ſame, according to the good meaning 
of the Teſtaror, and the truſt. repoſed in the Exe- 
CUtors **, : 

Whar Þ+ if the caſe be ſuch, as the wife cannot make 23 
her Teſtament without licenſe , and that the hushaud 
doth grant licenſero the wite, to make her Teſtament 
of a certaine portion of his goods, (as many rimes ir 

harh happened, and may againe fall 'our, by reaſon of 
| bonds and couenants at or before the Marriage ) and 
tharthe wife ſo licenſed ro make a Teſtamenr, doth 
fixſt make one Teftamenr, and afterwards an other,and 
peraduenture the third , or fourth; whether ſhall rhe 
licenſe be extended to the laſt Teſtament, or ſhall it be 
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vnderſtood of the firſt Teſtament onely ? For that . 
Teſtamentis to bee approued by the Ordinary, for the 
making whereof the wife is licenſed. Diuers, andrhoſe 
of great authority are of opinion, thar the licenſe is to- 
be vnderſtood of the firſt Teſtament, and nor to bee 
extended to any other Teſtament * : Others are of this Deans 
tudgement , thar the licenſe is ro bee extended to the, f Sarmicaus, rad, 
laſt Teſtament * : otherwiſe the former. Teſtament. —— Eccl:® 
ſhould be voide becauſe it is reuoked by rhe latter *, x Spolterlore.oftir, 
and the latter 'Teftament ſhould bee voide for want of 441b.mod-reſta. intir. 
the hasbands licenſe *:and ſo no Teſtament at alt ſhould {\,u nd” _ _— 
take place;orifthe former Teſtament were not reyoked vx.de ceide:lib.g-pro. 
by the latter, asbeing volawfull, rhen it muſtbe granted uincial.conſticut.C irq , 
l x Quod certe yalde 
that a T':ftament may take place not only without the abſurdum ef. Quum 
Will, but- even againſt the Will of the Teſtator *, porius1oleradum fie, 
whereas it ought to be direfted and ruled according to gl cccndtin bangs 
the Will ofthe Teſtator, from whence ir hath his life RES 
and being ?. And although it be fo, that when licenſe is — | teſtatoris 
—_ to any todoc an iterable att, otherwiſe againſt Fane 499 pay 
4w , it ought to be reſtrained tothe firſt at onely *, x5. ph 
whereof an hundred inſtances might be brought *: yer ? PPraprim-pars 3 
that rule is to be vnderſtood, when the firſt at doth or — 
may take effeQ in the life time ofthe perſon to whom 2 Tiraquel.in reper, 
ſuch licenſe is graunted *, Bur in our cafe the aQ, thar hee 
; armicnrus, vbi 
is to ſay, the Teſtament is of no force before the ſupra. 
death of the T<cſtator ©, and therefore that ought not to ©, C-Marthzde cen 
2 miniſter an impediment , which is without effe& in GIN es 
107 p: #ſtat, d2:> 
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1 Some perſons are both deafe and dumbe, others deafe 
but not dumbe ; and others againe dumbe but not deafe. 
2 Whether he which is both deafe and dumbe may makg 
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3 #hether 


OD” + 


wg FAY 
o 5 


- 


+ _ The ſecond part, 


a Supra ead.pa r.$ je 


b- Minſing. in $lrem 
ſurdus inks. ibus 
non eſt permifſum te- 
Ka.,fac, 

c I. diſcretisC. qui 
ceſta,fac.pofi.$. Item 
ſurdus. Inſtir. quibus 
non eſt permiſl, ceſts. 
. Sac 


d Dec.in d.L.diſcre- ' 


tis. Tiraquel. de pri- 
vileg. piz caulz c. 9g. 
Hoe ſcilicetſubinte]- 
kRo,vrt in confeRio- 
ne teſtamentrorum 
Anglicorum ſufficiat 
atio iuris- gen- 
rium.Id quod ner ſc - 
meldixi, ſed, &1\z- 
piuceſtdicer. dum. 
e d. $ ltem {urdus. 
Inſtir. quidusnon eſt 
permiſi.tcta.fac. 


f Deciin d. L. diſcre- 
tis Tiraquel.de priui- 
: Jeg-Gocyt5e pix caulz. 


8 Minſirg. ind. 5 - 


3 Whether hee may make « Teſtament which is deafe, but 
pot dumbe. 

4 Whether hee may meke @ Teſtament which ir dumbe 
but not deafe. 


» X. 


Here it is ſaid, that ſome perfons cannor 
® make a Teſtament by reaſon of the defect 
of ſome of their principall ſenſes ®, thar 
» we may the berrer vnderitand who thoſe 
'* be; wee are to note F that ſome perſons x 
can neither heare nor ſpeake ; others can ſpeake but 
not heare ; ſome againe can heare and nor ſpeake ®, 
Touching the firſt fort +, that is to fay, thoſe which are 2 
both deafe and dumbe, ifany be fo by nature, then can 
he nor make any. kind of Teſtamenr or laſt Will © ; vn- 
lefſe ir doe appeare by ſufficient arguments, 'that hee 
vaderſtandeth what a Teſtament meanerh, and chat hee 
hath a deſire to make a Teſtament: forif hee have ſuch 
vnderſtanding , anddefire, then he may by ſignes and 
rokens declare his Teſtament * : it he be not deafe and 
dumbe by nature, but being once able to heare and 
(peake, if by ſome accident afterwards hee looſerhborh 
his hearing and the vſe of his rongue, then in caſc he be 
learned and bee able to write, he may with his owne 
hand write his Teſtament or laſt Will ,-and ſo by arr 


ſupply the defe&t of nature ©, 'But if he be norable ro 


wrice, then ishe in the ſame caſe that they are, which 
be both deafc and dumbe by nature, thatis to ſay, ifhe 
haue vnderſtanding hee may -make his Teſtament by 
ſignes, otherwiſe nor art allf, 

Such .f a$ can ſpeake and cannot heare, they may 3 
make their Teſtaments, as if they could both ſpeake , 
and heare : neither skilleth it whether thar defeR came 
by nature , or otherwiſe ®. Butthere is none found ſo 
deafe, but that he js able ro heare ſomewhar, # not rhe 

4 crying 
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crying voyce ofa man, yet the loude voyce of ſome in« 


and if hee can ſpeake, it is certaine that he coul& once 
'heare,otherwife if he could never haue heard, he-could 
never have ſpoken : for how could he bec inſtrutted to 
ſpeake, if he could neuer heare '? | 

4. Such t as bee ſpeechlefle onely, and not voide of 
hearing, ifthey bee learned, may very well make their 


'Teſtamenrsthemſcluesby writing ; or being valearned, 


may alſo make their Teftaments by ſignes, ſothar the 
n \. fame ſjgnes bee ſufficient, well knowne toſuch as then 


bepreſent ©. 
Ofa blinde man. ., 


1A blind man may make 4 nuncupative Teſtament.” 
2 Whether a blinde wan meg make a written Teſtament. 


$.. XJ. 


Eethat 7 is blinde may make anuncupariue 
'Teftament by declaring his Will before a 
S (ufficiear number ofwirneſſes * : Bur t he 

»cannot make his Teſtament in writing va- 
: !Jeſſe the ſame be read beforewirneſſes,and 
In their preſence acknowledged by the Teftatos for his 
laſt Will. And therefore ifa writing were deliuecedto 
the Teſtator., and hee not hearing the ſame read, ac- 
knowledged the ſame for. his Will , this were not ſuf- 
ficient ; for it. may be thar if he. ſhould heare the ſame 
read, he would not acknowledge the ſame for his-will >. 


ſtrument, as ofa Horpge, or a Irampet, or a Gunne *: 
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Theſaur. com.op.$ teſtr-q.31.Ego vero adhereo Alex.Jaf.Decio, Sichardo, & ahjsin ead, L. hac 
conſulciſfima, & Tiraque!. qui putarunt hanc ſolennitatem ncn effe neceflariam in hujuſmodi te» 
ſtamento, ſed ſuffiecre probationem juris gentium, & hanc opinionemrecepitgeneralisicgni ac » 
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The ſecond part; 


OfTraitours. 


1 Traitours loſe both their lines, lands and goods, and 
#02 fequently are imteſtable. th 
2 Traitonrs are inteſtable not onely from the time of 
' their conttiFion , but from the time of the crime com- 
| mitted. | 
3 A traitour pardoned and reitored, may make bis 
Teſtament. 


$. x1. 


d?223YF thoſe who are prohibited to make their 
SAR 


Teſtamentrs ; as Malefators (who now ate 


M G J /E to make their appearance & ro ſhew them- 
E228 {clues inthe courſe ofthis treatiſe) traitors, 
mm nt becauſe they are moſt pernicious ro the 
common wealth, are moſt worthy the firſt place in pu- 
niſhments. 

Vnderſtand trherefore, that whoſoeueris lawfully x 
conuicted of high treaſon, by verdi&, confeſhon, onr- 
lawry or preſentment, beſides the lofle of his life, ſhall 


forfeite to the Prince all his goods and catrels ,.and « 
all ſuch Lands, Tenements and Herediramenrs, as he , 
ſhall have in his owne right, vie, or poſſeſſion of any , 


a Stu-Ed6an.r.c Eſtate Or inheritance ar therime offuch treaſon com- 
b L.quiſquizsj C. mitted, orart any time after *; and fo conſequently is 
II macſ-L.fi jnteſtable > : inſo much Þ that rratours are nor onely 2 
* penoticks wn deprined of making any Teſtament,oor orher kinde of | 
qQ.de ſuceeflprogrefl, laſt Will, from thetime of their conniftion, bur alſo the 
ca 2 + 6 __ reſtament before made doth by reaſon of the ſame con- 
cond,omat.  uiftionbecome void, both in reſpe& of goods, and al- 


-e StatEd.6.ang.c. {o in reſpe& of Lands, Tenements and Heredita- 
31-DD.in d.L.nemo- ments of 


& leg-1-f.& Vaſa, v- . | | 
Vilapra. _ Neuerthelfle if + any perſon being _— ;. 
| | treaſon 
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treaſon obtaine the Princes pardon, and bee thereby 
reſtored to his former eſtare ; then may hee make his 
Teſtament as if hee had not beene conuifted 4: or if he 4-T-fiquir. 5 quare. 


4  -madeany beforehis conuiftion and condemnation, the 9437 4p) oP 
ſame by reaſon of ſuch pardon recovereth his former 

f force and effec, as hereafter is more fully declared ©. « tage 7,pareg BY 

? Ot Felons, | 


1:Felons loſe life and goods, and ſo be inteſtable. 

2 Who ſhall haxe felons lands. ; 

3 Whether hee that is onely inaited of felony may make. 
bis Teftament. 

4 Whether hee that ſtandeth mute may make his Teſt a-- 
ances of his Land-. LTP 

5s Whether a man after he 3s apprehended for felony jmay 
make his Teſtament. . | 
4 6 Felons goods not t0 be ſeaſed before attaindev. 
| 7 The Teſtament of a Felon connided is void, though be. 
be wewer executed. | 


£ | d- xitjj. 


= F any perſon + be condemned of Felonie- 
SS heought to ſufferdeath, and tf the Prince. 
| ſhall hane all his goods, where fo ever 
they bee found * : and if he f have any 2 SeanElizangco4, 
free bold it ſhall forthwith be ſeaſed in- ,qpberic. 
to the Princes hands, and rhe Prince ſhall have the 
profite rhereof by the ſpace of a yeare anda day, and 
alſo waſt Þ : and after the Prince haue had it,, the yeare b Prarog, Reg.c-16-- 
and the day; and waft,the Land ſhall be reſtored ro the El=25-014+ 
chiefe Lord of rhefee, except in cerraine places, as in 
the county of Gloveſter, where after a yeare and a day 
the Lands and Tenemenrsof felons, ſhall reuerr tothe 
next heire tro whom it ought to haue deſcended, if the 

| felonic 
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ce Przrog-reg.c..6. fellonic had nor beene commirted ©; or in Kent in Gonel- 
kind, whereas it doth deſcend to all the heire males, 

equally ro be dinided, or tothe dau , where there 

+ ook benoſonnes to be dinided amongſt them : for rhere ir is 

'c Dupli rarione {aid,7he-Father to the bough,and the Sonne to the plough 4. 
damnarus ad mort, Fejons therefore lawfully conuiced, cannot make any 


the +7 m0 nmr Teſtaments , or other diſpoſitions of any goods or 


.catione & damnatic» Lands , whereof ( as wee ſee) the Law hath diſpoſed 
; Ne ad mortem Dam- already <. | 
tree ac; Bur + if any-manbe indited onely of Felonie , and 4 
turſcru® peenz quod die before he be conuitted or attainted, he may make 


-»c6muni opinione Nis his Teſtamentof his'goods, and- alſo of his Lands f. Or 


titar, aduciſus cor, _. PT : R : | | 
qui exiſtiwarunr ir. if f he be indited at the Princes ſuite, and ſo being ar- 5 


-penuwm hodie non rajpned vpon that inditement , will not anſwere , but 


oe ran ſtandeth mute or dumbe, whereupon hee isto recciue 


ne, ſed procedit pri-  paine (as it is termed) Forte and Dwre, and be prefled to 


oropinio , fue quis death 8: Inthis caſe his goods onely be confiſcate,burt not 
damnarus fir ſecune , . h . . 
dum juscommune,6- bis Lands ®, and therefore in this caſe T ſuppoſe he may 


ue ctiam ſecundum make his Teſtament of his Lands *. 


ſtatum alicujus loci. Sg 4 : 
Car Siehtg os If aFelontbe indired,& afterwards atrainted by verdit 6 


Couar.in Rub, dete- Or confeſſien,the time of the fat comitted compriſed in 
Na.extr.z-parter-47. the indirement, is to be regarded in reſpe& of his lands : 


| note my Fg butin reſpe&of his goods,the time ofhis indgment*. And 


q-26-/ therfore if before iudgment he'doſel, giue,or otherwiſe 
f Quianon condetr= aJjenate his goods, {uch {ale gift,or alienation is good". 


nartus non reperitur = . 
prohibitus.videſtar, NEIther f may the Sherife orother perſon take or ſeaſe 7 


Raz.nn-F.c.3. the goods of any perſonarreſted and impriſoned,before 


8 DoR-&Stul3-41. the {ame perſon be conuitted or attainted offelony, ac- 


3 Quia viz.nonpro- COrding to the Law , or that the goods be otherwiſe 
hibecur ,. quod non Jawfully forfeited ®, How bee it, if he make his Teſta- 


condemnarur. ; : 
k Perkair.orancsf.s MED before the: condemnation , for as much as rhe 


1Perkins.vbiſup.co-« Teſtament is not good before his death *, ſuch diſpo- 
ho, x. ns Ciuile I» ſirion being preuented-by iudgement or condemnation 

Yonac. cuw diftingi- 15 Made fruſtrate *, in ſo much that if the + Teſtator be- 
-one ramC, vrper Bar, | 


4nd. Grafigteftm.q ze. m Stat.R.z,anx.c;3- n cMatthz.deceleb, miſl.extr. © Panor. 
'*Rub,dercfta.extr lul.Clar.$ reſtm,quz13.Grafl5 teſt qu26-Yaſq, de ſucreLreſollib.!.5 6.n.18- 


Ws 
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co 
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ing connifted of beleny, be neuer executed, for that o Panor. in Rub. de of 
perhaps hee dieth in priſon, or elcapeth out of pri- reſts. excr. lul.Clar.g «7 
fon and dieth naturally : yer is the Teftamene yoyd teſtwe 4.31, Graf. g, * 
by force of the condemnation ?, vnlefſe he doe obtaine Gooey, 20e%E 

: p 9 Oe RON % lucceſſ,reſolur.lib,z $ 
his pardon , and therewithall full reſtitution ro his 6-n.18. 


former cſtate ?. < p L.fiquis.$ quate« - 


nusff.de injuſt, reſto, . 
Of Heretickes - | 


+ 41 Hereticke cannot make a T:ftament. 

2 Whether and when doth an Heretickg forfeit his Lands 
or goods. 7 

3 Whether is the Teſtament good, if the Heretiche were 
aever connidted. 
: 4 An Hereticke may be condemned after his death, 
1 s Whether au Hereticke haning reclaimed khis hereſpe; , 
; en4y make aTeſtament. | 


0; xii). 


N + Hereticke cannot make a Teſtament =. a Auth#redimesC * 


, 2g 
/ . de hzrer.Lindw.in c. . 
REA And albeit by the Lawes and cuſtomes of 75,0 ew Vaſq. de - 


this Realme , an f_ Hereticke doe nor for- ſuccef. reſoluc,lib.z. 
fcirhis Lands, volefſe being delivered ro Siiij-n-23, Simo de 
Lay-mens. hands, he be excnted for his bir  e  6 
7 hereſte ®, nor his goods wnleſſe: being connifted of b Dod.&Srudilib,z, 
hereſie, he be delivered ca Lay-mens hands *yet ifhe <9: 
be conuifted, and publikely excommunicated,'cthongh 5 par.ing d:Auth,cree 
= as yer delivered, hee cannor make a. Teſtament of dies _ $ eſt. 
is goods or cattels *, q.24-Clar, $reſtm.g, 
Z If hee + were never canuicted of herefie, and yet 1 rn mas, 
y dye an vndaubred Herericke, in this caſe ir may ſeegze Quzrecamen p. ar, 
| g - that his Teſtameors void,'in reſpet of his goods, the ef Abolena:3:fen, | 
| - rather by force, of the Excommunication , into the 'excom.exr.findw. in 
which by reaſon of his herefic hee did fall 7pfo* fao*, apes ws 9 
eſpecially if in his Tife rimehee- were ſo publikely _w GERPIEES 
nounced. 


A 


'S> 


CC EIFS 
- Cn Cn TI VI” "ELIOT - 


96 The ſecond part 


__ 


— 


bn 


f Atnon ſufficirex* nounced * : yea though hee were not ſo deneunced , 
: - eparomeraget Lf x yet to adious is the crime of hereſie , that hee may 4 
| Ong ieavilis, be condemned of hereſie after he be dead8 : Ar leaft 
| wik fir publicara, 6 the exception of inteſtabilitie, may be oppoſed againſt 
verum dienrSimo Ce 1+» rrobare of the Teſtament *. If the f Teſtator re- 5 


Przciz. de inrerp; vir. 


. vollib-fol.248.n.25 - Claime his hereſie, then he is not inteſtable,although he 
- g c.\anEprotertur?. j4 notreclaime the ſame before condemnation, ſo that 


os: «Te i di j m ” 6 
f —_ | ani he doe it before he be delivered to the ſecular power *. 


chzos. C-debzrert.c. But howſouer he recouer ability to make a Teſtament, 

vigennisde bzr.extr. which reclaimerh his bereſie; yet the Teſtament, made 

Iul.Clar;s hzrchs n. > 5 J Fro 

21. Zgid-Boſl.craR. by a2 Hereticke, whileshe perſiſteth in his hereſie,dogs 

var.cit.de hzrer.Bel- not reconer any force by ſuch recantation *: and if hee 

ſas et, 077: eu? fall againe into the hereſie, by ſuchrelapſe be dorh in- 

h Pereaquzhaber CUITC all the puniſhments, whereunto he was ſubiedt be- ; 


Dec.in .-1. deſecun- fore:neither is hisrecantation any more to be accepted". 
dis ouptiys C-num.7. | 
Cardinal.inclew.os.de ſepultyf.q.' g. & infra ead.part.g18- * i Hec verum jure quo nos vtie 
mur, namure cluil reclamans hzrcefim poſt ſententiam ſoldm cuicat peenam mortis. Panor, in c. 
-pen.de hzrer. extr. Bcer.deciſ.343.Bofſtra@.var.tit.de hareticis. k Simode Pretis.deinterp. - 
vir yol.lib.z.dub.r.foluc.q.n,y6.cuiusrei ratioeft, quiatcſtm. fuit ab inirio nulum. | Clan 
:Bofl.Careclus,Grillandus, & ahjde Hercticis, 


Ofan Apoſtata. 


7 An Apoſtata cannot make a Teſtament. 

2 An Apoſtat a wor ſe than an Hereticke. 

3 Whos an Apoſtate. | 

4 The ſtate of the Heretickg and of the Apoſtate , ( 
damnable. | | 

5s Three kinds of Apoſtaſie. © | 

6 Emery Apoſtata is not inteſtable. 


$. xv. 


| DER: Hat + which hath beene ſpoken of an 1 
SI] hos. 2» Wy) Hereticke may allo bee rene of an A- 
Kienſ.tit,de Apoſtar. Ghav#l FWYE poſtata.* For he is f as bad or rather worſe 2 
Poe | FF SD and more cxecrabley. For f an Apoſtata 3 
apoB.C.LivltC.cod. @ is he which doth wholly ſtart backe from 


from 


$—_— 


Who may make a Teſtament or not. 


fromche Chriſtian faith, which ance hee did poſſefſe, 
and wherein he was once baptized ; and becommeth in 

rofeſſion a Tew. or a Turke, or ſome other Infdell, ap- 
prouingtheir deteſtable rires,and-ſuperititions*; where- 
as an Herericke , albeit he doe obſtinately perſeuere in 
his error ; yertheerreth not wholly, bur particularly-in 
ſome.part of Chriſtian Religion 4, Both in truth are 


4 abhominable, and the Þ+ ſtate 'of either miſerable and. 


damnable. But of the two the Apoſtata is more horrible, 
and better were it neuer-to have knowne the way of 
rruch , then after the knowledge thereof, to reiedt ir , 
or ſtart away from it ©; worthily therefore is the A- 
poſtata-to be as {cuercly puniſhed, as an Hereticke *.- 


5 -Theretberhree kindesof Apoſtaſie : Perfidie, Ino- 


bedientie, Irreeularitatis , one 'of misbeleete, another 
of diſobedience, the third of irregularitie 8. Apoſtaſie of 
misbeleefe is when a man doth vtterly foriake the 
Chciſtian-beleefe , as mention is made before : ſo did 
Inlianthe Apoſtata. Apoſtaſic of diſobedience is, when 
the ſubic& refuſerh ro obey the lawfull commandement 
of his Ordinary or ſuperiour ® .:.and ſo doe many Ana- 
bapriſts arthis day. Apoſtaſie of irregularity is, when-he 

that hath entred into the Miniſtery , and taken.holy 

orders, forſaketh his ſpirituall proteſſion, and becom- 
meth -not.in habite -only , but.in aGions a Lay-man *, 


c But + I ſuppoſe 'thar an Apoſtatafrom obedience, or 


from ſpirituall profeſſion, is not dilabled to make -his 
Teſtament *, rhough he- bee worthily ſubic&.ro- other 
gaeuous puniſhments |. 


'Of 'Vſurers. 


1 4 mentfelt oſurer cannot make a Teſtament. 
2 EneryVſurer ts not inteſtable. | 
3 Whois amanifeft V ſurer. 
4 #hethar one a may makg an ſurer to be manifeſt. 1. 
| L. 


» # F 
«< Whetin 


c Summa Hoſtienſ 
tir,de apoſtat.extr.c, 
non poreſt, 2. q. 7. Ce 
quidam de apoſt. &e, 
contra Chriſtianos de 
hzrer.s. 

d Summa Hoſtienſ, 

tir.de herct.& de As 

poſts. | 


e 2.Epift, Petr, £2; 

ver.z1.Epift.Paul.ad 

Hebranos c-6.ver.6, 

f Panor,inc.z.de ac. 
poſtar,extr.. 

g Summa Hoſtienſ, 
tit.de apoſtats$ quoe 
ſpecics, 


: m—_ Hofſtzenſ, 
*ir,de apoſta,Epiſt. 
2d Heb,c.j verſe. 17. 
1 <-4nobis, de apos - 
ſta.extr. ” 
k& Bar. in Rub, de a- 
poſte-C. ; 
I De quibus Ab.in eg 
1. de apoſta. cxt. & 
Heſtienſ.ſumma cod. 


ir $ qualiter punien- 


Tre 


* 5 Whether hee bee au Vſurer which lewdeth for gaize , 


but doth not receine any more then the principal. 

6 An Vſurer #1 not inteſt«ble in Englavd , wnleſſe kee 
take aboue ten in the hunared , for a yeares forbearance, 
or after that rate. ſt | _ 

The puniſhment for oſury in Engiens. 
; A manifeſt Vſurer is not to be. buried in anyOhurch 


or Church-gard. 


'$: wvje. 


aa | ment : and rhongh he make one, itis voyd 
Fa -15.Clar.$ ih, SHS\Y in Law concerning goods and cartels, vn- 
| 936. Michae!, Graff. ga leſſche ſarisfie for -the vſury , or put in cau- 


Ticſaui- come Op. $.. ,» #: erg y 
eeſtin.qe3.ze - tion for ſatisfation to be made 


b d.c.quanquam. & Where it.is Tfaid,” a manifeſt Vſurer, weare tonote, 


 thigl£.&DD-. trharnorcuery Vſarer is excluded from making a T efta- 


< Gemi.& Franc.in ment, but a manifeſt Vſurer onely b that 15 tO ſay,t fach 3 


<&.c-quanquam. 
26 Vb; conftardeve» an one 25harh beene condemned for an Vſnrer, or hath 


Titare mee os. publikly c6feſſed that he hath raken vſury,or is publike- 
pa a uf my fa. ly reputed, & taken fora vfureramongſt hisneighbours, 
mam populiſe illics- whoare preſumed to know his life and conuerſation ©. 
7] Tonantem vel confir- Tho verry of the fatt.and exerciſe of the trade of vſury 


mircem, per tales pro- 


barianexfimul jictas being the foundation ofthe fame,and common opinion, . 
induciur. probatio, thar ke was an-vſurer **. In which caſe he being nor on» - 


nm nes 5. or ly anVſurer,bura manifeſtVſurer,exercifingehar trade, 
quam,de vſur.s.lo.de not-privarely only , bat publikely his Teſtament is 
Ariin ___ rr. yoyd in Law *7:volefſe he madercſtiration or ſarisfatti- 
He Tonfl.,1z.  Onforthe ſame in his life time **, orelſe caution bee 
x7 Menech.ge Arbir» entred for reſtitution ordatisfaGtian to.be made after his 
Jud.lzcaſuz;s. Maſo dearh '2, ; : 


- Þcard.deprobac.con- : | ET | 
_ chif. 2412 Alphonf, And falbeir ſome are ofthisopinion, that aman can- 4. 


viliag. Tr2Q, de vſur. not be ſaid to be a manifeſt yſurer,vnlefle he hane diners 
$35.22 z- times taken vſury ©, yet that opinjonis:notheld for 


x5 Ed.ca.quanquam | 
deviur. ub. 6," © 49,; Beroius in cap. Quamomnibasderſurexctyg3,  BarinL.3: de furr.f 


Jaund 
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ſormd, amongſt the writers of the Ecclefiaſticall Lawesz 


who thinke that a man may-bee a manifeſt Vſurer, by: - 


occaſion-of one onely aft, the ſame being publicke and 
manifeſt..* Againe our Vſurershere in England,deale fo 


contracts, ſhunning-andanoyding the odious name of an 
Vlurer, and profeſſion of viury, thar albeit they pradtiſe 
nothing more then vſury -in very truth, pet (by reaſon 
of the colour wherewith their ations are dyed, doe 
bleare the eyes of the World, and eſcape the puniſh- 
ment of Law ) nothing almoſt can bee more hardly 
proved, thef: that they-be manifeſt Viurersz.fo thar 2 
man may truely ſay Now deficit ius ſedprobatio': wherein 
nenertheleſſe whar proofe is ſufficient in this caſe, ouer 
and aboue the proofes formerly deſcribed, is- lefr vnto 
the wiſedome of the diſcreet and circumſpect Iudge **, 


s Neuvertheleſſe t it is not ſufficient in Law,to depriue a 


man of the authority or liberty of making a Teſtament, 
b cauſe he hath lent bis money-or goods toviury, vor 
isfle he haue taken encreaſe ouer and aboue the princi» 


6 pallf, Neither Þ isit ſufficient to haue takenvſury, and 
that manifeſtly, ro the effecbof making the Vſurerinte- 


ſtable, vnlefſe hee hane receined aboue the ſum of ten 
pound for the lone or forbearing of an hundred pound 


 » for one yeer,or after that rates. For t akthough all vſury 


be worthily condemned by the Lawes and ftatures of 
this Realme, as vnlawfull and vngodly ®: Yer nenerthe- 
leſſe euery kind of vſury , is not puniſhable with like 
penalty: for if any: doe receive viury onely after the 
rate of ten pound in the hundred, for a yeares for- 
bearance or vnder that rate, hee ſhall onely forfeir ſo 
much as ſhall be reſerued or receined by way of vſury 
aboue the: principall* > bur if ary ſhall receme-aboue 
rchatrate, he doth-not only loſe his principall;rogether 
with the intereſt, but is: alſo ro be puniſhed and cor= 


Iz which 


 e Cardin flew. co 


cunningly, and(o colorably vnder the cloake- of. other. _ lepul 4-195 


19 Menoch. d. 
L354in prin.&kig, 


f Dom. Francin 
£.quanquam.de yſur, 
1.6.Ripa.cefponſ116,, 
g Stat.Eliz.an.rg cd, 


h d.Stat.. 


i Ibids 


k By trhe * Eod.Stat. Ez. ang | 


23.C.% 


— 
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= L;ſiquisC. deiny. 
eeſt.nup. 
b d.L.fiquis. Per li- 
berozaurem inrellige 
.non ſolam filium 8& 
filiam, ſed neporcm, 
Aknepiem,, & dcin- 
eps alios viruſque 
-Sexus deſcendenres : 
& per parentes, non 
ſolum patcem & ma- 
zremgſcedetiam ayum 
aviam, & aliss aſcen- 
denres, Accurſ. Bald, 
& ali in d.L. fi quis. 
Sino de Pretis.1c in 
rerp.yit yol).1.dubb. 
1:ſoluc.4.1.93.:. 
©..Couar.de ſponf. % 
S marrim.z-part-c-6. 


Ve, EI , 


_ which Lawes Eccleſiaſtical, ifany be a manifeſt Vſurer 


$8. c. Jexilla. $.ince- 


not onely his Teftamenrt is void, as is aforeſaid ; bur: 
his body after he bee dead, is not to bee buried a- 
mongſt the bodies of other Chriſtian men, io any: 
Church or Church+yard, votill there be reſtirurion or, 
caution tendered accordingtothe value of fuch goods 's 


OfInceftuoas perfons--. 
1: Whether inceſtuons p_-_— 49 give #ny thing by 
their Teſlament., and to whom. 
2 -What Marriages be inceſtuons. 
3 What degree of conſavguinity doth hinder Marriage. 
4 Certaine caſes wherein the Teſtators may bequeath- 
ſomething to their inceſtuous children. | 


$& xv1J- 

Ee f which doth contra@ inceftuous Mar- x: 
I KF riage , is prohibited todiſpole any goods 

#. or cattels by his Teſtament or laſt Will, 
F cirher to his children begorten in ſach in- 

ceſtuous Maviage,orto any other perfon?, 

ſauing to-his children begotren in-lawfull Marriage (if 
hee haue any by a former wife)-or to hisparents,orto 
his Brother, or Siſter, or to his Vncle or Auned. By + 2 
inceſtaous marriage in -this-place , I vnderſtand ſuch 
marriages as are ſolemnized or had betwixt a man and a 
woman, being of kinred oraliance the-one tothe other: 
within thoſe degrees of conſanguinitie or affinirie with- 
iathe which it is not lawfull to marrie ©; thar jsto ſay , 
within the Leuitical degrees, or the. degrees prohibired 
by Gods Law. For at t thispreſent, by the ftatures of 3 
thisRealme it is declared andeſtabliſhed, ro be lawfull 
forall perſonsto marrie, which be not prohibited by 
Gods Law;and thatnoprohibirion(GodsLaw excepred) 
ſhall rrouble or.umpeach any marriage , withour the 

| ; L euitiz - 
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Leuiricall degrees 4. And therefore whoſoencr doth 
marrie being prohibired by Gods Law, or being wirhw 
the Leviticall degrees, cannor diſpoſe any thwug by his 
Teſtament bur ro the perſons aboue named , and e- 
ſpecially not to his or her children begotten in ſuch in- 
ceſtuous marriges ; vnleile ft rhe parents were ignorant 
of the impediment of ſuch conſanguinitie or afhnitie ©: 
In which caſe the marriage being publikely ſolemnized, 
the children which are borne during ſuch rheir 1gno= 
rance, or the ignorance of one of them, are by the 
Eccleſtaſticall Canons capable of all Legacies andall 
manner of Teſtamentary benefirs.as Legitimare *; albetc 
the Parents afterwards ſhould be diuorced 5: or valeſſe 
ſo much onely were left vato their ſaid children , as 
would ſ{erue for their competent ſuſtentation or nou 
riſhmenr } : or vnlefſe the children were appointed bare 
Executors without any other benefir ; In which caſes 
the Teſtament is good, as hereafter more at large *. 


d Stat. H.8.an.z2.c.3$ 
e Simod: prztijs. de 
interp, vit. yo. lib. 2. 
dub.1..{oluc-4.n.g 1. 

f c-cuminhiditio.s fi 
quis. de cJand. de« 
ſpunt.cxtr, & ibi Pa« 
nor.Brook.tirt.baftat- 
dien.23-Fitzherb.tit. 
baſtardie.n.2. 

g Couanepit.deſpo- 
fala.parr.c.$.g j.con- 
trarium renet Brook 
tit. haſtardie. n.23.8 
alibi per cundem in+- 
rer {Uu0s caſus, an.24s, 
H-n. 8. quem locum 
diligenter oblerucs 
cupio. 

h 1iſtud itaiure Can, 
c.cum haberet. deea 
qui duX. IN Vx, Cxt, 
quod.c. locum haber 


non folum in {pu þ th 


fed ctiam in incc 


ofis, vt et com op.teſte Decio,in clin praſentia de prob.extr.n-;9.Gabr.lib,f-dealimen.concl,y.n.g 
i Infra g.part.$ 7.Perr.Ducn re2.366 Limit;9.ycrb, klus, Simo de-Pravis.deinterp.vitcyol bby 


fOLI7-Mu7e k infrapait.; $7. 
Ofa Sodomite. 


1 Who is a Sodomite. 
2 A Solomite cannot mahe a Teſtament. 
3 What ifh.e were nener conaemmned of $070mit ries 


| &. xvii). 
f SodonimregWhar is to (xy, hee or ſhee 
| thar doth commit that wicked and hor- 
=& rible ſfinne againſt nature *, as didthe 
Vi Ve > So1omites, whereof mention is made in 


the holy Scripture ® is f prohibjred to 


'a Sodomia attemn di« 
cicur non ſoldmillud 
neſandumpeccarum 
incer maſculos,ſfed ce 
tiam flagitum ud 
contra naturam cum 
foxmina, Erhxcoph- 


nis communis eſt ccnrra Socin, contendentem iſt:uſmodipecextgmy non Sodowiam; fed extra 
ordinariam quandam pollutionem dicidebere,quem DD. con:muricer reprobant;vrr: ferrViviug 
lib.com.op.ve: b.Sodomia.Dec.in L.j.deſecundis guptijs. n49- C.Caid.in clem.:.de conſang.&raltte 


rj, b Gean.c19. « 


T 3 make 


The ſecond part 
c Spec-de Infredir. qake aTeftament *, and to bequeath his goods & cartels. 
S compendilo-n.j@ A 14 albeit he were conuidted, f or condemned there- 3 
| of in his-life rime , yet I ſuppoſe this exception may be 
8 DecinLt-deſeci- ghjected againſt the probate of the Teſtament 4for that. 
- 47 5/m9 ws whirl he was inteſtable at the time of the fat commitrred E. 


lib. z. dub.1-ſoluc.4.n. 
*%7, ce Simo de Pratis, & Dec. vbiſupra, Adde Cardinal.in clem.cou de ſepul.q. 19.. 


Of a Libeller.. 


i What is a famous Libel. 
2 A Libeller inteſtable. 


&, 1x. 


= Famofm quan. Wag} 7 Famous *Libell is a writing madeto the 1 

doque in malam-par- f@iyA\ infamie of any man, publiſhed abroad ro 

ecm ſumi mulris ex > Ee that end ®: and he that + is condemned for 2 

emplis oft-ndit Pe- A.) . __ a 

e:us 3Placs, epit.de» 7 (Ml deuiſing, writing, or publiſhing the ſame, 

___ OW ' is therby depriued of the abilitic of making 
umma ngeci. . . 

Sum, Sineſtvert 1; 2 Teſtament, or diſpoſing of any his goods or cattels. 


bellus. 
< L-feui. $ 6 quis ff. de refta. Levalc. defamol. libel.C.Perr. 2 Pla, epit, deli. lib.x.c.z- 


Of him that killeth himſelf. 


$. xx. 


.Fany man doe wittingly and willingly kill 
himſelfe, his Teſtament , if he made any , 

i» I: Gquis ilio. $65 | ts void ®,both concerning the appointmenr- 
pugeceſta. f.L. qui | of the Executor, and alſo concerning the 


— _ Legacie or bequeſt of apy goods; for they 


- Coluclib,1.$3 0.31» arc. confiſcate bd, 
| Of 
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Of him that is outlawed. 


x An outlawed perſon loſeth his goods , and benefit af 
the Law. 
2 What if the ation be perſonal 2 
3 What ifthe ation be vniuſt 2 
4 Whether an outlawed perſon may make his Teſtament? 
s What if the Prince gine the goods to the Executor , 
whether is he therefore chargeable with the paiment of 
Legacies £ | 
6 Heethat is outlawed doth ſometime forfeite not goods 
onely, but lazds alſo. | 
7 An outlawed perſon may make his Teſtament of lands 
rot forfeited. _. | 
8 Anoutlawd perſon may a{ſigne Tutors Teſtamenta- 
rie to his children. 


9 Certaine other caſes, - wherein hee that is ontlewed 
2929 make his Teſtament. 
- | 
D XXje 


L N Toutlawed perſon is not onely ont of 
C2 of the prorcttion of the Prince, and cnr 
INANTY, ofthe aid of the Lawes ofthis Realme *, a Firrh NargBr 6; 
5% butalloall his goods and cartels be for- dream oa 
feired tothe Prince, by meanes of the "Og 
2 outlawrie ®, alrhough Þ hee were outlawed bur in an «<3. Rae 
3 ation perſonall ©, and alrhough Þ alſothe ation per- © Termes vbiſupray 
aduenture were not iuſt.: neuerthelefſe his goods and 
 cattels are forfeited, by reaſon of his comempr in not 
appearing : for it is a waxzwze inthe common Lawes of 
this Realme., that hee that 1s outl:awed doth forfeire all 
his 800dsand cartles to the Prince; without diſtin&tion 
| whether the acticn bee ivſt.or vniuſt 4, And therefore d Do&.&Stmz.c.ze 
& +ir followerh. that he thar is outlawed cannot make his 
x I 4 Teſta- 


a = = ec a 4 
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er 


e lut-Clzr. $reftin. Teſtament of his goods fo forfeited ®, In ſo much 
ET that + if the Prince, having ſealed the forfeited goods 5 
E of the Teſtator , ſhould gine che ſame againe to the 

Executor ; neuvertheleſſe the Teſtament is vo'd in re- 
ſpe& of ſuch goods; neither can the Legararies recouer 
f Do&.& Stud.lib.1- the (ame ar the hands of the Executor*, for by the for- 
fciture and (eaſin the propertie thereof is altered , and 
ſo ceaſing ro bee the goods of the Teftator, cocnot 
g Do & Stud.lib.z. charge the Executor as aflers ©, | 
632d. £6 If trhe Teſtator bee outlawed by an outlawric for 6 
felonie, then he doth not onely forfeire his goods and 
catte(s, but alſo his Landsand T enements,wherher they 
hk Termes of Law bee holden in fee-ſimple or {or terme of lite ®: And he 
verb. ytlegat. that is thus ourhawed, can neither make his T eſtamert 
of thoſe Goods ncr of thoſe Lands, for they arc none 
a 
Howbeit * T ſuppoſe that he that is ontlawed in an 7 
ation perſonal, may make his Teſtamenr of his Lands, 
i. Vide quz fequir= fop they are not forteired i.Or it +hedoe afſtene Tutors 3 
tur hocy {ttera L4quo "x53 " gin , CEN Ee = | 
etiam tendit quod ©O Dis Children (as within the province of Yorke and 
ſcripſ-1fic Breo", Tir. other places by cuſtome there vſed Parents may doe *) 
+: 14 5} op the {ame af3ghation isto be confirmed ', by rhe Ordi- 
k Iuftapart.z$v;j.. 2arie to whom the probate of Teſtaments appertai- 
ay n qui _ ncth. ' Oc t itthere be any error or diſcontinuance in 9 
rus, pa &v differ 3 (DE Lute, or procefle, by meanes whereof che ontlawric 
relegato: Cim rele» 13 reueiſed orannulled. Or it the partie outlawed were 
5753 1 pu opir beyond the Seas at the rime of the outlawrie pronoun 
qui, exiiom tems, CEA ©; Or if three Proclamarions were not made ac- 
porarivw.l.,r:lgori, COrding tothe ſtature lately made in that behalfe,viz.one+ 
oy ——— tic open countie Cour: , another ar the generall 
wc (peer feiam ve- quartericliions, and the third at the Church or Chappe! 
legatt bona confilſca. n 


tafunt, Iu."Ja'.,$rcfimo.2, Arromennon amictr refirh fattionem re;eaarus quoad bona, fi quz 
fininon contſca:2. Ivl,Clar.4.quzz, Quare ficur rel: garus, ita cti2m velegatus teſtandi facultatem 
rerivet 2 Si quid ſuf erfirnon profcriptum, fue publicatum. Porrd bannitus none inteftiLil:s, 
Clv.q 17.denique.-ec depo: tatus. ad pias caufas, Gr. flus,S teſtim q-1 741.9. multd minds efficitur 


as gartis inceſt; bilis, quand ca, quznea ſunt applicanda tiſco, in © Termes of Law,verb. 
the, 


where 
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C— 


where the party defendant dwelleth *:in reſpe& where- » Scar-Elzuan-zr,cy 
of the outlawrieis reverſed and voide : In theſe and: 
like caſes the Teſtament is good, notwithſtanding ſuch 
outlawrie : Ando it is if pardon be obtained, and hee ad 

| | 0 oO L, qu1*- $ quaree - 
thereby fully reſtored ©. nusdeinjuſteeſt i, 


— 


Of an Excommunicate perſon. 


1 An Excommunicate perſon may make a Teſtament. 
2 Saning incert.ine caſes. 


-d. XX, 


Hether f an Excommunicate perſon may 
makea Teſtament ornor, is a queſtion 
which hath many patrons, beth of the 
afirmatiue. and negatiue part, howbeir 
the affirmatine hath moein nunber, and 
"thoſe atſo greater in weizhr or authority *: Andthis a Gabr.Rom. lib. - 

affirmarive concluſion proceedeth, although he be pub= com.concl tir. deres 

5 "Ll b 1 >fſe h ; > ſta, conc], 1- Graf, 

2: likely excommunicated Þ, vnlefle he be F excommuni- - Thefaur. com. op. $ 
o . 2=| . * Yo- 

care for hereſie., or manifeſt viury, or for ſome other reftm.q,24.Perr, Du- 
cauſe, forthe which hee iz prohibited ro make any ratreg. & fail.y. 

- nf ey: PIC Bo bi citantur & hujus, & 
Teſtament © : or vnleffe he be excommunicate with j1jus opinicnis Aus 
that grearcurſe, which is cailed Anathema,which is not thoresperTinfiniti. | 
to be inflicted bur vpon great caule, with great dehibe- CR One Ong 

ration and {olempiric F | e Sed an hicetiam 

opusfirdenunciatios - 
ne; vide quz ſaperias ditaſunt ead.part, $14. &$1*. d- Socir.trat.-cg. & fall verb, ex» - 
communicatus» 


Of Prodigall perſons, 


1. Diners perſons inteſtable by the Cinill Law, which 
gre not prohibited by the Lawes and cujtomes of this 
Realme | 
F. XX11j. 
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$ xXxill- 


| & Thers't alſo fororher cauſes are forbidden t 
is CO make their Teſtaments , by the Ciuill 


| « Dequibus Vigeliu J/® Law *, namely prodigall perſons *, and | 

nfl djureci- 2 WY x5 A wh = worn i bna | 
gr 05-com 2 Sad ſuch 25 are doubtfull of their ſtare of 
ſequentibus. ; "* freedome or bondage ©; the ſonne alſo, 


b L.iscui.ff, 1 . . . | 
s (90.98 5s ang ſo.long as bis father lined (in whoſe power he was ) 


ſtir. _ non «&t could nor makea Teſtament, by the Cinill Law 9. Bur 

permif}, . | . 

P Ldetimderetts, ſeeing £be Lawes of our Realme are contrarie, I ſhall 
not neede to enter into apy diſcourſe of thit Law a» 


d L.quiin poteſtare erſons, 
imam o bour theſe p 


Of him that hath ſworne notto make 
a Teſtamear. 


1 1t is anolde queſtios , whether hee that hath ſworne 
not to make @ Teſtament , may notwithſtanding make 4 
Teſt ament. 

2 The greater part hold the affirmatine. 

3 No cautele under Heauen whereby the liberty of 
making aTeſtament, may be taken array. | 

4 Whether it be needfull that the Teſtator doe expreſiy 
reuoke bis Oath. 


d. xX1\1. 


FT is + an oldqueſtion , whether he that 3 
Al hath raken aa Oath not to make a Teſta- 


a Dequr:.73x.inl. K. = : a 
Rauis dc 1e@.3, Io. | af 3 ment, may notwirhſtanding make a | 
And,inc.qu-d ſeme), > $ Teſtament © : and f although there 2 


. ſ . 1 5 - - : EZ F Sy " . 
099% 18 5 bp YN were many which did hold, rhat in this 
de teſta. Spec.deIn- caſe he could not make a Teſtament ®, 
Nr,edi.S compendio- I. 
fe. Verſ. qui fiquis.” Summ1 Hoſtienſ.cit.de ſepulturis.$ anijcitum, Oldrad. conſy27, b Spc- 


£ut Ht 'of, Oldric & ali vbi lypra. 
yet 


7 


p"_ 


Who may make a Teſtament or not, 
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yerthe greater number are of the contrarie opinion ©; 
eſteemingthe Oath nor to be lawfull , and conſequent- 
ly notofforce to depriue a man'of the liberty of making 
a Teſtament 4. And therefore if a man firſt make a 
Teſtament, and then ſweareth never to-reuoke the 
3 ſame, yertnotwithſtanding he may make another Teſta- 
ment, and thereby reuoke the former © : for there is 
no can teFynder heauen, whereby the liberty of making 
or reuoking his Teſtament can be vrterly taken away*, 
4 Howbeitif t- the Teſtator will make his Teſtament 


his Oath alſozfor the former Teſtament is not reuoked, 
vnlefſe the Oath be alſo ſpecially or expreſly reuokeds. 
Orat the leaſt, mention eſpecially made ofthe former 
Teſtament, with the Oath : as for example, 7 Joe now 
make this Teſtament notwithſtanding my former Teſtament, 
with the Oath therein. conteyned not to revoke the ſame **. 
For in this caſe, the former Teſtament is reuoked. And 
ſo ir is, ifthe ſecond Teſtament be confirmed with an 
Oath : for then the former Teſtament which the 
Teſtator did ſweare not to revoke , is neuertheleffe as 
effeQually reuoked , as if rhe Teſtator had not onely 
made mention of the Oath , but preciſely reuoked the 


lame. *3.. 


Ofhim rhat js at the yery point: 
of death. 


1 He that is &t the point of death cannot 'alwayes make- 
bis Teftement. 

2 What if it appeare that he is of perfit mind and 
memory. 

3 What if his words can ſcarcely be underſtood. 

4 What if it bee doubted whether be be of perfit minde 
808d memoric.. 41 


5 Whe- 


c Bar.ind.L.fiquis, 


lulCia'$ reſti.qgg 
Michac]lGrall. 5 eſt, 
qe87.Soarcz. !ib.rec. 
lenten. verb, teſtrh.r, 
6/.& hxcopiniopro- 
culdubio communis 
eſt,teſtimonio corun= 
dE Clar.Graſ.Soarer. 
d Bar, vbiſupracui 
accedunt e.iam Ol- 
cen.de aftionclaſl 5. 
in prin,. Couar, in 


Rub, dercſta,extr. 2, 


contrary to his Oath, then iris neceflary that he reuoke p 
c Bar.Clar,Graff.vbi' 


arr, 


ſupr.Gabr.hb.z.com. 
concl. tir. de jurejus 
ran.concL1.n-$.cum 
infinitis alis. 

f Bar, & Olden.vbi 
ſupra. 


g IulClar$refth.q, 


94-Soarex.l. recſen. 
ver.:<ftm,;n-65- Graf. 
$ teſtſ.q, $7+ ybi di- 


cit hocefle yalde nos- 


tandum, 

22 Menoch. de prze 
{umpr. lib, 4. prz- 
ſump.166, 

23 lo-DileR.Duran, - 
de arte Teſtand-rit. + 
10Co"S., 


__ 


The ſecond part 


8 5s Whether the T eſtament made at the point of death by 
0 the motion of another be good or n0t. £ 
6 What if the perſon bee ſuſpeFed which doth ache the 


queſtion. 
7 They which bee extremely ſicke doe eaſily anſwere 
( yea )) to any queſtion. * F 


8 The former Teſtament 3s not revoked by the ſecond , 
made by him that is ready to die at the interrogation of a 
ſuſpeFedperſon. 

9 Whether the Teſtament. be good which is made at the 
interrogation of a perſon not ſuſpected. | 
io What ifthe ficks mans meaning dee not appeare but 
by his bare anſwer. 

1z Whether that Teſtament be good, rehich being writ - 
ten by the Kinsfolk;s 01 the fiche man, and afterwards read 
vonutoim,and he demannded whether he be conteat to haue 
the ſawe ſiand far his Will, anſwereth ( yea.) 


PT —_—— VT" 
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Hether f hee that'is at the very point of x 
FAS death may make a Teſtament, or wherher 
PAVAVAs c teſtament made by him, when heels 
SPARE balfe dead, be good or no, may be'known 

by theſe caſes following. = 

The firſt caſe is when a man being ſo extreamely 

ſicke, that he = well nigh dead, yet f nevertheleſſe it ; 

| . +-.4:». ApPEeareth vndoubredly by his geſtures and ſenſible = 
I ws | arg chat he is of good vnderſtanding and ſound 
DD.ibidem. Mantic.*gemoeriez:inthiscaſc there is no queſtion, but he-may 
de contetvicrolid. make his Teſtament*, for the integriry'ofthe.mind, 
tis.de interp. vit. vol. and nor of the body, is required in the Teſtaror, d. and 
 Ibadubvikfoluce” the liberty of making a Teſtament, dvth continue even 

Wot_ ©. quireſta, vatill chelaſt gaſpe ©. In ſo mucithat F if the Teftator ; 
Eac-polſh bee not able to pronounce his words ſo plainely.and 

tek 4+ de adimen. 1; 65ntly as he had becne accuſtcmed , butſcarcely and 


Gd 6 
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K, 


wag & 


wits 


1 bo may make « Teſtament or not. 


wich great difficultie can bee vnderftood ' of ſuch as: 
bee preſent, (his rongue perhappes being ſwolne or 
become ſtiffe, and vnruely , or otherwiſe diſturbed by 


meanes of his'ſickeneſſe,) yer doth notthe Teſtament 4 4-L. quoniam ins 


p ” dignum-Simo dc Pim: 
therefore looſe his force or vertue 4, ris. vbi ſupra. Phil, 


4 Theſccondcaſeis, t when a' man isatthe point of Franc.inRud.de te. 


death, but it doth nor-appeareplainely whether he be fa lib,6. Alex.coadl, 
of perfe& mindeand memorie.In which caſe, ſome are 3p13n7-_ fn. 4 
of opinion, that neuerthelefſe he is robe preſumed of ſuccel, ab. inceſtar, 
perte&minde and memory*. Others are of the con- KG 
crary Opinion, comparing him that is in this caſe to a ens va 
dead man , partly through the intolerable extremiey 8 DD.inL.iubemus 
of the {ickeneſſe, and partly through the cogitation of ©***<lta.Mantic,de 
imminent deatht; Orhers'more iadifferent doe-recon- ny pope rr er = p 
ctle theſe contrary opinions, with this diſtin&ion :* *iclmpaulatim, Ia- 
eitherthe ſicke perſon dorh ſpeake ſo diſtintlyas he ws br my cal 
may be vaderitood , and rhen he is preſumed to bee of dere conciliar iftas 
etmind and _—_— andfo - be in that caſe that agen ; 
e may make fiis Teſtament; or elſe he cannot ſpeake gun, &L aber ®” 
ſodiſtinitly as he maybe vaderſtood.;and then ns rl 36v Wh 
in caſe-to make his Teſtament 8. ut hac.q. conſulas - 
Fhe. + chird caſe is, when he that isarrhe point of ; Cn p 
dearh and hardly able to ſpeake , fo as he may bee vn- Gab. Rom. 1.4. com. / 
derſtood, doth not of his owne accord make or declare oe mp teſtam, 
his Teſtament, but at the interrogation of ſome other, Feria aries, arr ; 
demanding of him whether he make rhis or that perſon findionibus. 
his Execuror, and whether he giue ſuch'athingroſuch ' — RON 
a -perſon,anſwereth, yea, or I doe fo. In which cafe ir Ziſconſtvg. = 
is queſtion of ſome difficultie, whether the Teſtament _ ar er | 
be good or not, neither can it be anſwered ſimply;cither pancopin, Memagis + 
negatively, or affirmarinely , bur dinerſly in dmersre- com, 


6: ſpe&s Þ::for + if he which doth aske the queſtion ofthe * Za'.deconſ. 3n,37. 


vol. z, vbi atceſtacur ” 


_ Teſtator, bee aſuſpeRed perſon * , or bee importunate  hancop.efle com. 


to have rhe Teſtator to ſpeake *, or make requeſt to his | Socin-d,confil.r83. . 


Wag y: . vol.1.ng9g- Sichard,, 
owne commodirie / ; as if he ſay , Doe you-make mee ;- Labonte Que 


your Execurtor , or doc you. giue this or. that ?. And- cefia.n,7-inviag - 
| | "a there: : 


m Pau).deCaſtr-in thereupon the Teſtator anſwer, yea: inthiscaſe, ivis. 
.qui ro bepreſumed, rhatthe Teftaror did anfwere, yea; ra- 


ar cum humanz.c 


reſta.fac.pol, Manrtic, ther tO deliuer himſelfe of the importuniric of the de 
- de conjed+ ritel-®"- cnaundant, then vpon deuotion: or intent to make his- * 
eres 29. | Will ®, becauſe ir f is for the moſt part-painefull-and 4 
Stchardind-L,jube- ppicuousto thoſe that: bee in that exrremiry, to ſpeake 
— — © or bee demanunded- any. queſtion: and rherefore- are. 
conjuglib.t.ca7, —Teadyto aoſwere (yea, ) toany queſtiona almoſt, that | 
n Hic, cul moribun- they may be quiet:which aduantage, crafty andcouetous 
ſ þ Yoke 2 Ag rſons knowing very well,are then moſt buſic,apd doe 
K intetrogares num labour wi:h-tooth and naile,to procure the ſicke perſon 
incerfecultst omine, ro. yeeld-to their demaunds; when they percetuc hee 
0 temus & Cannot eaſily reſiſt them, neither hath time-ro xeuoke 
DD.ibid-” the ſame afterwards, being then paſling-to- another 
Arr mv 1d romp world *. And therefore worthily and with ;_e— equiry 
Toa ine - 6 __ apy 2 _ that R_— for _ 'eftamenr, 
ereſts.ext.n.4. Pcc when the ſicke perſon ereth, yea,rthe i i 
y llinreted 


prone oy Fr on being made by a ſuſpected perſon; aswell inr 


1843-n:34. Zaſ,d.conſ. Of preſumption of deceit in the one, as ofdefect of 


87:41. Meliacus in meaning of making ofa Teſtament inthe other ?. And 
ch. $9. vbinon du. TEÞ15 1570 eſpecially , when there is-another former g 
irar affirmare , De- Teſtament , for that-is not robe reuoked by a ſecond = 


ES contre” Teſtament,, made at the interrogation ofanother, in 
| m$ conſiltilſe. 44. Manner aforeſaid 4, 
de Menoch. deprz= Bur f if theperſon which maketh the motion benor'g 
jonny bo ens: any way {uſpetted, and.ir doth appeare withall by ſome 
.Qumremperar& De-., COnieQures , that the ſicke — hada defire to make 
clumſzluer diſtioi- his Will, as it the ſicke perſon ſend for his friend, who 
dos b.4.5 \ being- come voto him, asketh him whether he make 
LI hs this $r.thar man his Executor, which-otherwiſe were to 
r Zaf.d.conf.3.n47  hauc the adminiftrationof hisgonds,if he died inteftare; 
Socin. tun-d, conlil. to whom. the ficke-perſon- anſwereth yeaz" or Idoe 
ph a mee make him my Executor-: In this'caſe this Teſtamenr is 
dcerpenlrs good”, albeit ic were in. preiadiceofan other Tefta- 
> 165 ment made before *. Bur f:whar ifirdoenotappeare/10 
arpleat-44445" by.any conicture, that the Teftatorhad ameaning to 


make 
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ho may make & Teſtament or not; 


make his Teſtament, and yet noſufpition can'beecon« 
cciued againſt che perſon which demaunded the queſti-- 
on, whether is the Teſtament good if the Teftator doe 

onely anſwer, yea? Tſuppoſe, that without ſome con- Ra 
ieQure of the Teſtators meaning, ir is nor ſufficient ©, : nd eenjeR? * 
And though ſome of good authority doe feeme to on agar > 
hold the contrary, and that it is ſufficient *4, yer T'doe vol.z.n-tygy = 3 


PF 
a 


take ir, that this opinion oughe to rakeplace, when as. 2 Menoch-traQ. de 
ir doth appeare {afficiently, that the Teſtator was of "ante le. 


found memory; notwithſtanding the exrtremiry- of 35 Mengch. d. pra 
ſickneffe, and propinquity of dearh * $o Fas = — | 
11 Thefourth caſe is, when the tſicke mans kinfolkes, exrat.6.quod cum te. | 
or ſome 'other-perſons doe cauſe a Teſtamentro bee Qator vers ſang men 
written, after their inditing , (the ſicke man- as yer means » var vt 
not:knowing thereof) and then afterwards the ſame* cer,valeripfiusreſta- 
_ read ynto him, and he being demaunded, whether Mwemanegs ad alccrius-- 
the ſame ſhall ftand for a Teſtament, anfwereth, yea,” Fonaagy oe nt 
and ſhortly after dyeth :-in this caſethe Teftamene is extenſo wes pn 
nor good*, vnleſſe the Teſtator had firſt verered his 110m nonconſtarer, 
meaningto the Writer or Inditer thereof *, or tiadre-' te hecefnogrregutis « : 
queſtedrhem to write his Will 7,or vnleſſe the Teftator 2<m habuiſte anim3 
being of good-mind and memory,had by plaine andex-- —_— C FTC 
eoſeitecs;coother appemae conieQures, confirmed- vic.volla. tir.6.n.-o. - 
the ſame, then onely-by anfweringyea *.. - qui dicithanc op.efle 
| Bur wharifa Will be broughrto the ficke manzwhich 72 goon nounrin 
being read overin his hearing, and he demanded whe- = Sichard.in L jube« - 
ther the fame ſhall ftand for his laſt Will and Tefta- 3g genomes. co 
ment;anſwereth, yea: andirdoth-not appeare wherher cluſtic de tefla, con 
the ſame was written and prepared by the direQtion of '<13.0.13,17-* 
the ſicke man,or elſc of his kinsfolkes and friends,whe- ? OO | 
ther is it ro be preſumed to have beene prepared by his vir.vo/1.ic.6.infi- 
direftion theirs? Ir ſeemeth, bythe man, in . 
fanonr ofthe Teſtamenr * : bur when it appeareth. in- a Alex.confil.33,yoh. - 
deede:to/hmebeene made readyby others, thenalbeir jon # 0 Goren 
the Teſtaror beinginterrogated doc anſwere as before, . noch, d.).q.fob56-2u8% 
Itis preſumed thatthe queſtion was made/by the ſug © 


geſtion. 
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E . - 023 | The ſecond part, Sis 
þ b Mantic,deconjefs geſtion exon-ſerring of theExecutar®,and ſo the Teſta= 
Yitvola,feo-t0. nent is nor good, as is aforclaid, 
. Of Eccleſiaſticall perſons, 


'x Two ſorts of Eccleſeaſticall perſons, regular and 
ſecular. 

2 Who are meant by regular perſons. 

3 Religious perſons compared to bond-men.. 

.4 Religious perſons compared to dead-men. 

s Who be here meant by ſecular Clerkes. 

6 Eccleſiaſticall perſons - are not ſanply prohibited to 

Ecckſueſticall per ſors m e their Teſtament s 
Es ar ot on bo + right of cn a 
. 8 Ecchſiſticall perſons cannot make their Teſtament s 

of ings cable , which they poſſeſſe in right of their 
. CAHICDs 

9 iz Eccleſiaſticall perſon may meke his Teftament 
#he glebe by him ' - : - ” C 

10 Whether an Eccleſiaſtical prrſow® may make his 
Teſtement of the fruits not receined. | 

"9W-//4 which bappens during the o4cation, are 
due to the cr Incumbent.. 
_ -22 Whether an Ecclefigſticell perſon may make his 
Teftaments of Fanckam Tuapoor 5 hat be heth Ars 


of bis Church, - 8 
_ x3 - Some caſes wherein Ecch-fnaſticell Bs cannot 
diſpoſe of their goods. Haſ | pero 


4h. xxvj. 


F + Eccleſiaſtical petſons there-bee two ; 


4 colwnnga-6l. S/BIANG ſores, the one Regular, the other Secular" 
£45404 th wh 2 By Reguler + I doe vnderſtand Monkes,, 2 
dyc,z, de teſter: re -Fricrs, and other "religious perſons * 


IT eo, We | \ 
* whereof becauſe wee! tau nonethis day ; 
| in 


4. 4 © a. Carvsaneeetaanenaitt PREY 


I/ bo may make a Teſtament or not, 


in the Church of England, I ſhall not neede toemer 
into any diſcourſe —_— them : Onely this by the 
way, that theſe religious perſons in reſpe of their ca- 


th 


nonicall obeyſance., vowed vnto their Abbors: and”. | 
4 Prelates, are in Law compared vnto bond-men *&, and f Meh o, de Rar 
in reſpec oftheir vow of their perperuall pouertie, or q Litleroo.cie,ville« 
renouncing the world , they are compared vato:dead nage cireamedium. 
men 4, and in-theſe refpetts they could-nor 'make a « Gap Far 
Teſtament ©, But if a religious-man had made a Tefta- nus Monachus fir te» 
ment before his entrance intothar profeſſion, then was Ribilis.legarlul.Chr. 
the ſame to haue beene prooued and executed, asf he fjichas Graft. 3 
'had beene naturally dead *:and if he had made no Teſta- fim.q.;4.&Ferdinens 
menr, when he had enrredinto religion, chenthe Or. J:R:00 es 
dinary might haue commirred rhe adminiſtration of his ? Lideronbifupry 
goods, as of one thar had dyed inteftare 8, Bir it was 8 ſbidem Adde Be- 
and is otherwiſe: wirh ſecular Clearks , who albeit they kowwmg yr « 
bee ſometimes comprehended vnder the name of reH- 'n.x.691:57.. 
gions perſons ®, yet the law diſpoſerh otherwiſe concer- h Pon Rab. de 
ning their Teſtaments , then'gf the Teſtaments of re= "T4 ett 
ligious perſons *. i Ve atim ſequitag,. 
5s By f Secular Clearkes I viderftand Archbiſhops\, Þ9<S- a 
Biſhops, Deanes, Archdeacons, Prebendaries, Parſons, | 
Vicars, and other Eccleſiaſticall minifters or Cleargte 
Cmen®, Theſe perſons f are in ſome reſpets prohibited k Michael.,GrafThe: 
to make their Teſtaments, burtheyare nor ſimply for- A _ 
bidden ', Wherefore rhat wee may tie berter know b4 cry Tian 
when they may make a Teſtament, and wher they may 1 c.r.c cuminofficije; 
- not; we arefirſt to conſider whether the things whereof ©Toaam er2-c. res. 
they make their Teſtaments, doe belong vnto them in Cn 
any other reſpe& then in the Church,or of their Eccle- mY 
{taſticall living a” ; _ ponig pang 
7 For tofotherthingsrhen ſuch as are gorten by right ©" ans wars 
of the Church, whether the ſame be lefr vato them by 
Their Parents, or giuen by ſome friend; or whether they 
gor the ſame by their owne induftrie, cirher by prea- 
ching of the Goſpel! or by reaching of Schollers , or- 
K | othet 
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ot Is a 
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ak <a, 


ſh 
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T a= wi * a» . by , s #, {4 I C 
042 1anT be. ſecond: pars © 4 


n Pano 
ramcL2Þdereſta,cx- 
er. forces. yie.vo}.part, 
| 1n.folg. 


r.ind. crela- 


- other labour "of ſuch things they may freely diſpoſe 


and make their Teſtaments, aſwell as lay-perſons * : al- 
though thefame be giuen , or gore after they'bee en- 


o d.c.redereſta,extr-; ere 4 anto the: Miniſterie, and alſo after they haue ob- 


ACouar.ibid&,Graf. 
"Sreſtfi.q4z4Pcrigus. 


rit-deviles.c4.in prin - 
. han C.de - their: Church;-then we are to conſider, wherher the 
S 


pCT6.R aly in Au- 


"Grafl,d.$telti. 9:34. 

N.2. | 

k $0 9p; C. de 
croſan.Eccle.ccum 


- 


In office. c. relatm- ame demeancs,or plebe * fauingt where rhe incumbent 


'&f.z. Jereſtiiy. exts. 
'Pevkinsrir.dcuiſes-io 
prine, \ 

T Perkins V>i ſupra 
Epiſtola cujuſdam li- 
Sri [qui iofcribitur, 
rt anſwity 16 an Ab> 


St H.2.an.:8.c.11 
26.Star.H.8.Anno 28 
c 3 © 
v9 Smmient. Trac, 
&e reddir.ecclefiaft.e. 
6.& c.. Veruntamen 
ditaconſuctudonon 
compledirur Epiſco- 
po3zilli enim de fra- 
Ribus Ecclcſiaſticis 
rviam vitimez vo» 
tatis non diſpo- 
nunr. * 
- a$ Sarmient.vbiſup. 
excipiunturtamen E- 
piſcopi nam quoad 
sferuatur jus com- 
one Ecclefiaſticum 
ECanonicum. 


-rained ſuch ſpirituall promotion P. | 
If any thing doe appertaine vnto them in right of 


as of houſes,or of demeanes, or of glebe, and ſuch like , 
Eccleſiaſtical} perſons cannor diſpoſe by their Teſta- 
ments.4, nor of the trees, .or fruits, -growing 'vpon the 


before hisdeath, hath cauſed any of his glebe Lands to 
be manuredand ſowne, at his proper coſtes and charges, 
with-any corn or grain: for inthis caſe ſuch incumbent, 
may make and declare his Teſtament of al} the profits 
of the corre , growing vpon the ſame glebe Lands, fo 
manured andſowne *: by force of the ſtatutes of this 
Realme ** ; which ſtarate , is agreable to the cuſtome 
of other Nations , namely of France and of Spaine ; 
the-generall, cuſtome' of which Countries is ,” that all 
ſecular Clerkes, may freely difpoſe of the fruirs and 
profits, ariſing out of their Benefices , not onely by 
alienating the ſame,whileſt they be yer liuing,by way of 
bargaine and:\ale, orother contratts,but alſo by deuiſing 
or bequeathing the ſame in their laſt Wills and Tefta- 
ments *?, In ſo much thar if the faid fecular Clerkes, 
ſhould not alienate the ſame in their life-time , nor de- 


uiſe the ame by rheir laſt Will, bur die inteſtare; yer 


by the ſaid cuſtome, their ſucceſſors in their benefices, 
ſhould not reape the ſame **: whicbthing is alfo ob- 
ſerued here in England , where Clergie men dying in- 
teſtare.the adminiſtration of their goods is viſually com- 
mitted, as of other lay-perſons, by force of which ad- 


- miniſtration-, the ſaid adminiſtrators-enter to all thoſe 


goods and chartels, whereof the ſaid Clergic men dying, 
- | | mighr 
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1 ho may make aTeſftament or not. Ay i 

r0 might make their Wills *7; And attiough +heretofore $19 14 quod nems 
as well-by-generall cuffome of this Realme+, as by-ſper:; —_ —— 
ciall conſtirution, "git was lawtull tor. Parſonsand Vicars,” c-Lindweit c-nulluts- 
after the feaſt of the: Annunciarion, of the bleſſed "ore deconſuerud,. 
Virgin *,andin ſome places after the Feaſtof $. Marke ?, | Gitue,Canr. : 
tro make their Teſtaments of the fruits of their linings , *»<.clmineer reftos 
albeir not-as yet' receined, but paiable thar yeare or ns wg pe 

$ harueſt following. Neuertheleſſe by the ſtarutes of this Qituc,Pbor. 
Realme, ſuch cuſtome and conſtitution is taken away , * d.canliue | 

11 by which ſtature *, F all frairs, riches, oblations , and o- Ae 

cher emoluments whatloeuer, belonging to any Arch- conſtic.Bborac, = 

deaconric, Deaory, Prebend,Parſonage, Vicarage, Hoſe, * ©5rattibanate, 
pitall , Wardenſhip, Prouoſt-ſhip, or other ſpirituall, * 
promotion ,:benefice , dignirie or office, -( Chaunteries 
onely excepted) growing , riſing or comming, during — ; 
the time of chevacation. of he ſame {pirituall promo-'j iograndioaue 
cion, belonging ro the next Incumbent, and to bis Exes, & Scud. lib,2-c39.40, 


cutors towards the paiment of the firſt fruits. quod verum quidem 
12 Of goods t moveable, which an Eccleſiaſtical perſon £0; Jaeles contue: 


poſſeſſeth, albeirthe ſame were gotten, in right of the Angliz :ſed atrento 
Church, Or by meanes of his Ecclefialical | in | h p jure cano.non proces 
may make his Teſtament, like asof any other histem- 4 ditinae. Abd. 
porall goods * ; whether ſuch Ecclefiaſticall perſon be” ceſtacexcra. 

Biſhop, Deane, Archdeacon, Prebendarie, Parſon, or > ul. Clar-Sreſtih. 


I 1 ry yy . .27.G i 0 
Vicar, or otherwiſe termed or imtituled ('Eertaine caſes 7,7 raſ-Sreftra,q 


13 onely excepted ®.,) 2jz. t of gaods which.a, Biſhgp < crclarum el. 2-de 


| *:1. | ws 4 r teſta-exir,Perkins.tic. 
hath common with a Deane or Chapiter®, or which © if inprinc.Doc: 


Deane or Chapiter have common to themſeJues For &Sud.lib.uc3s. 
rrp or brethren of an Hoſpice or Calledge: 4 Firzb- Abridg. cite, 
Hine allo amorigft themſelues, in the right.of their *'pentl. nos. & -3 
houſe ©, or of goods which are dedicated” tothe Stud.vbi ſupra, E 
Service of God, as ornaments of the Church f; or off... wbr as RY ; 3 
the Eccleſiafticall righrs, not receined or nor due, . nor agllom pr] RR 

meme m rke time of rhe incumbencie of the Teſtator, cua,s nullws Inf 
eferacd to the next incumbents : In which caſes ye _—_ SF, 


urr 
it is nor lawful for Ecclefiaſticall perſons to make Er, 
mes | K2 -—_- 
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—_ their Teftaments ————_— which caſes excepted, 

| | dolor wa iafticall ——— 

b Exceptioeniafit= Will Þ, cicher ofthe goods ifthey rema 

mie regulam 10.9 and are extant)or ofthe money raken forthe fame being 
j —  ſolde oralienared*. | 


ot 


reſtivq;3eclul.Clar, 5 reftrh 9-27; 


Of Kings. 


Yr Examples borrowed out of the dId Teſtament pvhere- 
by it may feeme lowfull for Kingr to gine away theip 
EF, 
2 Certaine humane rraſons, tending tothe ſame pur- 
ſe. Res | 
3 Other examples taken out of the prophane hiſtories 0 
Kings , wBick hows diſpoſed of ev  lagdames by wid 
Teſtament s.. | 
4 By the Cinill 4nd Canon Lawes , 4 King cannot give 
whey bi Ringdomes 
*' mhetherdy the Lover aftbis Real King met 
axvay his kingaome. 
6. Aupncertaine Concluſion. 
& XX Vite h 
ey T may ſceme. lawfull for a King by: his 
99 ISP 1 cftament,to make his heire whomſoeuer 
| IJ kc ſhall thinke good, orroleaue his King- 
PLS dome to whem he will,both by Gods Law 
44 Þ antarorker— 
—_— y S Law, becaule f Moſes a man, to whom 1. 
= Denentaniy, Go] ot eakeazit were face ro ice, If the primer 
| » Glofſtin ,Moſceh. - palitis or gouerhmuent ofthe Ifraclites to 7oſua, *þeing 
D TS hifroncinnup, Of DE Tribe of Ephraim Þ, andnotto any ofhisowne 
2 #&+eftarobid.6, pot I ribe, which was the Tribe of Lexi<. King Dexid like- 
| - Pia ve. Moſer, © wile, a man after Gods owne heart, did beſtow the 
Kingdome 


Toe-cler,c.1.DoBt.b Stud,lid,2.c.39. ſccus jure gan Panor.ind.crclaturec.z.03. | 
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Who may make a Teſtament or not, 


117 > 


Kingdome on S4/om70s ©, hauing the ſame rime an elder 
Sonne, Damely, Adonich®© : the ſame Salomon,rthe wiſcſt 
man thar euer wasor ſhall be f, whiles hee reigned as 
King, did giue vnto Hyram King of-Tyrws , twentie 
Cities of the Kingdome of Iſrae/ , firuare in the Land 
of Gelile 8. The holy Parriarke 1acoballo, enen hee 
that wraſtled with an Angell *, depriued his eldeſt 
Sonne Ruler of his birth-right, and gaue the ſame to 
the Sonnes of Tofephi. 


2 By mans Law, becauſe + the voice and will of a 


Prince hath the force of a Law *, becauſe alſo a King is 

{aid to be a morrall God '; and therefore what he com- 
mandeth ought to be obeyed without reſiſtancen,ifir do 

not repugne the Law of God immorrall ". To be ſhort, 
ifa King might not diſpoſe of his owne Kingdome ar his 
owne pleaſure, then his ſtare were not ſo good as the 
{tare of his ſubie& ?, for the meaneſt ſubictt may freely 
diſpoſe of his owne ?. Beſides which vrgent reaſons, 
whereby appearerh the roote and life of this humane 
Law, there bee fundrie pregnanr examples , which as 
branches ſpringing from thar liuely roote , haue in ſun- 
drie ages and Countries brought forth faire and good 
fruit; whereby the force and efficacie of that Law hath 
beene made'manifeſt to all the World; ler thefe few 
ſuffice for ataſte. Ir is recorded that A7?a/ws a King in 
Aſia the leſle, did in his Teſtamenrinſtitute the Rowane 
people his heire, who by vertue of that Teſtament did 
cnioy the Kingdome 1.: likewiſe that Alexander King 

of Fgypt , did bequewh vnr» the ſame Rvymanepcople 

theKingdome of Alexandria and Feypt *,Prolemens the 
King of Zgypt gaue away the Kingdome of the Cyrens \, 

Vngwinus was King of tlie Gothes by the appointment of 

Haldanws ©: To come neerer.('I meane in-reipet of 

place not oftime ) we may read how Praſutages, one 

ofthe Kings of this Realme of England, a little after 
the deaths of Chriſt , did make the Emperour Nero his 

| KR 3 heire 


k $ſed &quod. In. 
fiir, de iur.na, gen: & 
ciuil, 


d Lib.1.-cg.c. verfie* 

28 ,29,30-cumſequeEr 

e cod.c.yerfic.qr. ci 

fequent, 

f r1.Reg.cogeverſe 12, 
1-Reg.c.g.verſe x8. 
Geneſ-e- 32. verſe 

24. &c. 

i Gen,c.49, Paralip. 


c-;-in princ, 


I Bald.ing preteres 
de prohib, alienac-. 
tend,per fceder.n,14. 
Pſal,8z. verſe 6+ 

ca Bald. inauth. hoc 
amplius. C.de fidei- 
come n.nro, quem y & 
lim videas 

n A&.Apoſt.c.q.verf, 
19. c.g.verk2g 
o Oldrad. confi), 99+ 
in fin. e" 

p Supracad. part. in 
prin, l | 


q Florus4.z Hotrons, 

iluſe, quzſt.c-1 .* 

r Cictro Orar,!,pro 
l-ge 7grar, alias lib.z. 

C.xF- 

{ Horromanid.cFt 

t Eodem loci, 


—_ 
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The ſecond part 


u CorneLTacius]. 
14+ Camden, fol.29c- 
alias fol.zys. 

x Quorum memiait 
Gentilis diſp.2.to'.45 
y Bar. & Arpe!. in 
L.prohibere.g plane. 
f.quod vi aur clam, 
Jaf. in L. debitornm 
C.de paQtis. Bald. in 
pion. de feudis, n. 
32+ Vaſq. de ſucceſ, 
crea-F 26.lim.3. 

z Innocen,Cardinal. 
Imcl.Panor.lo.de A- 
nan-.& aliÞ in c. intel» 
Ic&o.dejurejurorxtr, 
Felin. in c. dileQi de 
major-& oþ,cxtr. 

a Ficzh, Abridg. tit. 
deuiſen-5,tit,cxecur. 
n-1«$.hiſce yerbistL* 

opinion de pluis Iu- 
ſlices & Doors del 

Canon & Ciuillley, 
allemblesinleEſche- 
querehambre,quanc 
Koy Heary quart mo 

ruſt , fuirque il puir 

faier reft, &lepacy 

desbiens que Jlauer, 
' mez der biens de 

Royalme, cecſt afſa- 

noyer ancient,Corce 

ne & Juels3]ne puir. 
Eodem rendunt quz 

a Guliel, Lamberto, 

. virodoQtiſhmo,rran- 

{cripta ſunt, ſub hac 

verborumſeric: De- 


heire *: And diners other Kings haue done the like *, 
So that it is neither new nor ſtrange, that Kings have by 
their Teſtaments giuen away their Kingdomes from 
thoſe, who otherwiſe ſhould haue enjoyed rhe fame. 

Notwirhftanding Þ aſwell by the Ciuill Law ?, as by 4 
the Canon Law *, (with the which Lawes the Lawes of 
this our Realme of England, doe in this point ſeeme ro 
toyne hands *) Ir is vnlawfull for a King to give away 
his Kingdome from his lawfull heires;for the confirma- 
tion whereof divers writers vſe diuers reaſons ®. 

But f amongſt all their reaſons, I ſee noreaſon to , 
induce mee to aducnrure ary further into the exami- 
nation of this deepe and dangerous queſtion, much leffe 
to proceede to the concluſion; not onely becauſe the 
ſame being ſo high an obie& , doth farre exceed the 
ſlender capacitie of a meane fubiett : but-alſo for thar 
this Princely controuerſte, as it hath feldome recciued 
ordinary triall heretofore; ſo hereafter if the caſe 
were to be argued in very deede, very likely it s to be 
vrged with more violent arguments and ſharp ſyllo- 
giſmes, then by the vnbloody blowes of bare words, or 
the weake weapons of inſtruments made of paper and 
parchment : Andon the other ſide tobe anſwered with 
flatte denials of great force, and diſtinions of greater 
efficacie , then can proceed from any legall or logicall 
engine; andin the end to bee decided andruled by the 
dead ſtroke of vnciuill and martiall Cannons, rather 
then by any rule of the Ciuill or Canon Law. 


berverode jurerexomnesterras & honores,omnes dignirates,& jura,&libertates Coronz regni. 
hujas, in integrum cum omni integritate, & fine diminurione ſeruare, & defendere, %c lib.de pril- 

c:3 Angl.legib.tir.Je reg-offic.fol.1zo. b De hac quzſtione conſulas Franc. Hotro, luriſconſulro» 

ruy omnium,quosiſta peperit eras, c:leberiimum hibarcliuſte.quzſtc, 1g 


Figaeant quorum intereſt. 


THIRD-PART 


OF THIS TESTAMEN- 
TARY TREATISE, 


WHEREIN IS EXAMLE 
NED WHAT THINGS 

may be deuwſed by 

is 43” 


% 


Dt. om — 


The Paragraphs or Chapters of 
Ces the Third Part. 


Hat things are examined in this third part. 
0.1. 
Tands,Tenements aud Hereditaments cans 
not paſſe by Will , but incertaine caſes. 
| $2 
Certaine caſes approued by cuſtome , wherein it is lewfu 
tobequeath , or deniſe Lands, Tenements and Heredi- 
taments. 0.2. 
Certaine caſes authorized by the ſtatutes of this Realme 
K 4 whereby 


——_—_—___rH_ 
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w it is lawfull to deniſe Lands , Tenements and 

NE $. 4. 

_ ofthedeniſe of goods and cartels. $5. 

© Divers kinds of goods and cattels not dewiſable by Will.$.6. 

ofthe aſſigning of Tutors , and diſpoſing of childrens por- 
Hons 


7. 
of committing the tuition of children, and cuſtody of their 


portions within the prouince of Yorke. Q.8. 
Who may appoint a Twtor. $.9. 
tkþo may be appointed Tut or, 0.10. 
Towhom 4 Tutor may be appointed. . $.1r. 
Of the manner of appointing Tutors, . 12. 
of the office and authority of a Tutor, $13. 
By what meanes the Tutor-ſhip is ended $.14« 
What quantity of Lands maybe deniſed. C15. 


What quantityofgoods or cattles maybe deniſed. F.16. 
If the Teitetor.doe infact begueath more then he may by 
Law-. which Leoacy is to be preferred. or what other 
courſe 3s to be followed. $.17. 
Of childrens portions , eſpecially within the Prouince of 
Torke, $.48, 
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—_ THE THIRD PART, 
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The Third Part. 


J FIERY 
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1 Thethirdprincipall part denided into two members. 
F 2 The firſt member three-fold. —Y | 


$- 5. 
N the third part of this 


a Teſtamentarie treariſe 
there 15s to bee ſhewed , 
frſt what things', and,” 
Si then how mb the Teſtas 
J | tor may difpoſe, or deuiſe 
by his Teſtamenr. 
at Concerning the former 

| of theſe ,, it ſhall rorbee - 4 
amiſſe ro-ſpeake firit of ' T. 
= =ES the bequeathing or deut- - AF 
ſing of Lands, Tenements and Hereditaments *. F ” 
Secondly , of the bequeathing or deuifing of = Pay, 72 
an. 


, Fg 


*z 


__ 
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The third pars. 
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_ 5,6. 
c Infra cad.part, $$. 
78.%es 


b Infracad part. $$ and cattels ®, and thirdly,ofthe committing of the tuiti« 


ou of children, and cuſtody of their portions and rights 
during their minorities £. | 


Ofthe deuiſe of Lands: 


1 The rule of the deniſe of Lends is negatine. 
2 The exceptions of this rule are of two ſort 7. 


9. Y- 


Rucitis, that this matter of the deuiſe of 
Lands , Tenements and Hereditaments , 
, Within this Realme of England, with all 
SF queſtions incident therunto,is to be deter- 

e mined, according tothe Lawes temporal! 

of this Realme , and is not ſubie& to the rules and deci- 
ſions of the Lawes Ciwll or Eccleſiaſticall : leſt there- 
fore whilſt I would ſeeme a meere protefior of the 


ciuill Law, I might ſeeme altogether to negle& both 


Law and ciullity , by thruſting my fickle into anothers 
harueft, and ſetting my foote in anothers poſſeſſions, 
without licenſe firſt obtained : For the auoyding of 
this offence, before I goe any further, Fam to craue this 
fanour (learned profefſors , and ſerious ſtudents of the 
Lawes temporall of this Realme, ) that for as much as 
this your held, wherein growerh all theſe queſtions 
concerning the deuiſe of Lands, doth lie ſo juſt betwixr 
meandthoſe other grounds, wherein the marke where- 
at I aime,is placed and wherein the fruit which I would 
gladly vtter is planted : ſo thar I cannot (as now my 


tourney lyeth) haue ready accefle vnto the one, but 


through the other: Tt would therefore pleaſe you giue 
me a little leaue to walke through a corner of your 
large Dominions, vnto thoſe foreſaid places, more 
propertothem of mine owne profeſſion, ( Your Ter- 

| 57 CO TItOrIEs, 


hte ink ras "I PORES. © 
What things may be deuifed by Will. 
ritories, I confefſe , are veryfertile, and full of hidden 
Treaſure : the fruit alſo of that foile, I meanethe 
Golden caſes, much like the Golden Fleece of Colchos: 
the growing very pleaſant and profitable : Howbeit you 
neede not be affratd of any preindice, for neither will I 
diſturbe- your quiet pofleſfion with any long abode : 
neither canT, if I would conuay away the riches you 
ſhould reape, by diſcloſing of the myſteries of your 
gainefull art, ro mee vaknowne, vnlefſe I would feeme 
to bee more bold then blinde Bayard , more arrogant 
then the ignorant Cobler , who for hisſaucineſſe re- 
ceiued this admonition, (Ne ſuter oltra crepidem.) And 
further , that asa poore paſſenges, I may be allowed to 
take a raſte ofthoſe things which you haue ſetabroach 
to all the World, and whictiby your ſundry books you 
haue made common toall Trauellers,the rather for that 
I am prepared in ſome ſort to requite the ſame. This 
onely I defire, and this T hope you will not denie. Ta 
the purpole therefore. | | 
Touching the” bequeſt or deviſe of Lands, Tenes , ., _... .. 
, : » Imperialis dE 
ments and Hereditaments , this appeareth to be a true prohib.fcud.alien,.z 
poſition, and ground agreeable to the ciuull Law *, and Feud Bald.inc.r.de 
alſo the Lawes. of this Realme Þ , that Lands Tene- agony 5 
ments or Herediraments, cannot be diſpoſed or deuiſed r0.in prince. Do&. 8 
by will , bur in certaine-cafes , of which ſome are ap- Stud.l.1.c.8. Perkins: 
proued by force of certaine cxſlomes ©, within this **&cviſe.ros- 


a c Infra $ prox- 
Realme, and {ome by force of certaine ſtatutes *. d Infracad-part.5 46. 


Certaine Caſes approued by cuſtome , wherein it is 
Lavefullto deniſe Lands, Tenements or 
Herediraments. 


r Ganelkind Lands may be deniſed by Will. 
2 The cauſe wherefore the cuſtome of Canelkind did 
continue. | ea: 


3 Burgage Land deuiſeable by Wil}. 


4 Ta 
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124 " 4%"; Fe third part 


4 Towhom, andafter what manner Burgage Land; be 
 deniſcable. | 
s Whether any other perſow may deniſe Burgege Lands 
but s Citizen. 
6 Burgage tenure , a kind of tenure in Soccage. 
7 Whether lixeric or ſeafis be needfull, where Burgage 
'Land is deniſed. 
s Whether the Toyntenant may beqmeath his part- of 
Burgage Land ot herwiſe deniſeable, 
9 Of Lands deuiſed to certaime wſes. 
10 The cuſtonre of deniſing Lands to feoffes reformed. 


® 


I1 Thecanuſe of this reformation. 
13 The ſtatnte or at of reformation. 


G. 


He firſt caſe wherein by cuftome of this 
Realme of Englandit is Lawfull for a man 
> by his laſt Will or Teſtament ro deviſe or 
bequeath Lands, Tenemtnts or Heredita- 
ments, isthis,namely, when Lands, Tene- 
ments or Hereditaments are holden in Gauelkind : for 
ſuch + Lands, Tenemenrsor Hereditaments by ancient » 
-a Dyer.tol.x53.verb- cyſtome, may be giuen or deuiſedby will * , (the fame 
gem _ otherwiſe being duly made.) For f after that William ; 
itaſzpiſſimeaccepia Duke of Normandy , had inuaded and conquered all 
« 19-04 "0" oe England, Kent onely excepted,ar laſt alſo the Kentiſh 
| «derepubAng.fouo7 MED JEelded, bur vpon condition,tharthey might enioy 
their ancient cuſtomes of Gauelkind, which was granted 
'b Lambert. peraw- vnto them and ſince hath continued Þ ; amongſt which 
"—_ ofKent. fol. cyſtomes, being very large and beneficia!l, this is one ; 
2 rd ow. ves that they whch hold Lands in Gauelkind,may giue and 
 tupra. Lambert, vbi fell the ſame, withour licence asked of rheir Lords : 
pea many. ſaving vnrg, the Locds, the rents and ſeruices due out of 
the ſame |. nate; 
The t ſecond caſe is, when the Lands or Tepements ? 
F ; be 
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" What things may be dewiſed by Wil, 


Ah 


be holden in Burgage tenure 4. Forit is the cuſtome of 4 Firzherb,Nz.Bre- 
diners Cities and Boroughs of this Land, (as in London, her eo ner 
Yorke, Oxford, &c, ) that ſuch perſons as areſeafed of 1£.7.& ic. : 
Lands, | enements or Heredicaments, lying and being ir 

ſuch Ciries or Boroughs, as hold the ſame in Burgage 

renure , may by their Teſtaments or laſt Wils, giue or 

bequeath the ſame ro whom they will ©, to holdin fee. _ TT. 
ſimple. or in fee taile, or for life or yeares,orotherwiſe; peru 
and ſuch bequeſt or deniſe is good f, the WAI being ind.r. ex graui ques | 
lawfully made , and proued before the Ordinary, as "**;Pet-& Stud... 
rouching the goods and cattels bequeathedin theſame, Rang, by roar 
and enrolled before the Mayor of the ſaid Ciry op prouincialconftiuc, 
Borough $. Howbeit,ir is not alwayes neceſfary.tharthe ©n%7<7% ce coluce. 
Teſtament be proned before the Ordinary, or inrolled, tis frdkcode, 
wherein Lands onely, and no goodsand cattels are be- f Fitzherind.Breus 
queathed * : For in ſome places by the cuſtome there 5" Fhdycin d.Bre 
vied 5 the Deuiſce may Enter eo the Lands deviſed, of (X2rauiquerela. : 
his owne.authoriry,without any probation or inirolmene! 7 Brook-Abridg.cie, 
precedent : and'in other places he is ro bee purin ſex ©. PEO 

ſin,or poſſeſſion by the Baliffe *. Neither is ir neceffary, ; prook.d.tir-deviſe.. 
that the Will wherein bargage Landis denifed, ſhould” n-43principalg olds 
bee wrirteri-according to the forme preſcribed inthe! ©>8/8e-fol-43- 
Srature of Henry the eight *; rhe ſaid Land being devif- 1 14.843.capa- 
able before the making of that Starnre, preſcribing a 

forme of the deuiſe of Lands, which conld nor paſſe by 

Will;before the making of that Statute, as T have for- 

merly declared *. And it ſeemeth not ro be needfalIto 4 Sup.part,r-$11ns; 
the validiry of the deniſe in this cafe, that the Teſtator 5: | 
ſhould bee a- Citizen, or Burgeſfſe of that Citie, or Bo- 
rough: where the -Lands or 'Fenements deuife4 dor 
lye : but it is ſafficient, if the Lands and Tenements be - 
holden in Burgage. * : For that not he onely is ſaid to k Brooktit.deviſe,p 
hold in Burgage , who is a Citizen or Burgeſfſe of the ** : 
place where the Lands or Tenements be, and'hofdeth 


_ ofthe King,or other Lord Lands or Tenements, lying 


inthe Citic or Borough, yeeldingthertfore to his ſaid 
Lord: 
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+ 62 tizen or Burgeſle, which boldeth of any Lord Lands or di 
Tenements in Burgage , yeclding yato him a'certaine” co 

1 Old.renures verb + xent-by the yeare *-: which: tenor-in-Burgage:, is but a H 
Burge” i eirbur. Kind of fenure in ſoccage®. Howbeir there is this diffe- all 

gagein princ. rence betwixt Cirzens, Burgeſſes, and free-men, and: he 

thoſe which bee not Citizens, Burgeſſes or free-men;' he 

that is to ſay, Citizens, Burgeſles and-free-men , may! dit 

bequeath their-Burgage Lands ro Mortmaine,, which W 

n Brock: Abridg.tir. others cannot - doe ®, And in ſome Borough by the Pi 
cuſtomen-7.38,47-ir- cuſtomethercof, a man may deuiſe by his Teſtamenc by 

Ew ocao. lawfully made, his Lands and Tcnements, which hee ſe 

cars wal hath infee-ſimple within che ſame Borough at the time ral 

of his death, and by force thereof the deuiſce, after the kn 

death ofthe Teftator, may enter into the Tenements an 

rohim deuiſed,, to. haue and to hold to him after the m1 

| i forme andeffet of the deuiſe, withour any linery of Feit 

| © Lirgkeronctit- bur» ſeaſinthereof to be made vnto him *. Bur if there bee pr 
| rwo ioyat Tenants in fee-fimple, within one Borough , ric 

where the Lands and Tenements within the ſame bee Ht 

3-7 hg - .  deuiſable by Teſtament; if one of the ſaid ioyur Tenaners M 
ekd32 deuiſe that which to him belongeth, by Teſtament,and fra 

p Principalgrounds Jje, this deniſe or Legacie is void ?. The reaſon is, for ro 

LA | that no deuile can take effe& ill after the death ofthe. Ls 

B | Teſtator, who did bequeath and deniſe the fame; bur: m1; 
W by. his death all the Land doth incontinently bythe de 
: | Law of this Realme, come to the ſurniner, who neither ÞC 
claimeth nor hath any thing by deuiſe but of kis owne mu 

right by the ſurniueir according tothe courſe of the = wi 

q Principalgrounds Law of this Land, and for this cauls ſuch deniſeis void 4. it 

. fol.20.b, _  : Another caſe there. was alſo. ſometimes vied -and an 
pradtiſed, of deuifing Lands, Tenements., and:Heredi- ſh; 

raments by Wils ro certaine ves, intents, and-truſts.; pl 

which Wils or Teſtaments of Lands;, Tenements and Wi 

* St H,8020,27, Hereditaments in Feoffees hands were for -the time TE 

«x0, © accomptedandtaken forgood __ 6 


But 
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What things may be deniſed by Wil. 
. Bur this cuſtome was reformed in many things, for 
divers good confiderations : namely , becauſe by the 
common Law of this Realme, Eands. Tenements and 
Herediraments, bee not deuiſcable by Teſtament : and 
alſo for that ſuch deuiſes were nor onely hurtfull ro rhe 
heire ofthe Teſtator , | being many times thereby diſin- 
herired , but alfo for that diaers other inconuenicnces 
did by reaſon thereof inſue $as thar the Lords, loft their 
Wards, Marriages , Reliefes,Harriots,Eſchears, Aides, 
Par faire fitz, chinaler & pur file merier. Furthermore 
by occaſions of fuch Wils , 'and. other conueyances, to 
ſecret intents, 'vies and truſts, men could nor be cer- 
tainely aſſured, ofany Lands by them purchaſed , nor 
knew not agatnit whom they ſhould vſe their aftions 
and Fxecurtinns, for their rights and titles. Beſides this, 
men Married loſt their Tenances by the curteſte , wo- 
men their dowers; finally the Prince himſelfe loſt the 
profits of the Lands of perſons attainted : For reforma- _ I 
rlon whereof a ſtatute was made in the time of King eq 5ca.18-m,175 : 
Herriethe cighth, and enacted as followerh *. Cel 0+ EF 
Thar is to ſay, that where any perſon orperſons, »» 
ſtand or be ſeized, or at any time hereafter ſhall happen 33 
to be ſeized of and in any honours, Caſtels, Manuors , 35 
Lands, Tenements, Rents, Seruices, Reuerſions, Re- 55 
mainders , or- other Hereditaments , tothe vſe, confi- 
dence-ortruſt-of any other perſon or perſons, or of any 35 
body policicke; by reaſon of any bargaine, ſale, or feof- 3, 
ment, fine, recouery, coucuant , contract, agreement, 25 
wHl, or otherwiſe , by any manner meanes whatſocuer ,, 
it be, that in cuery ſuch caſe, aH andenery ſuch, perſon ,, 
and perſons, and-bodies politick, that haue or hereafter ,, 
ſhall haue any ſuch vie, confidence, ortruſt, in fee-ſim- ,, 
ple, fee=taile , for terme_ of life or of yeares, or other- ,, 
wiſe : or any vſe, confidence , or. truſt in remainder or ,, 
reaerter, ſhall from henceforth ſtand and-be ſeized, ,, 
deemed, and adiudged in lawtpll {cizon , eſtate , and, 


poticiſion- 
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22 poſſcſſion of andin the ſame honors, Caſtels, Manors, 
39 Lins, Tenements, Rents, Seruices, Reuerſions, Re 


2 tmainders, and Hereditamencs with their appurtenances 


»» toall intents, conſtruftions, and purpoſes in the Law.of 


27 and in ſuch like eſtates, as rhcy had or ſhall hane, in vie, 


22 truſt, or confidence, -of, or in the ſame. And rhar the 
2» Ekate, Title, Righr,and Poſſcfion, that was'in ſuch Pers 
2» ſon, or Perſons, that were or hereafter ſhall te ſeized, 
2) of any Lands, Tenements, or Hereditaments, to rhe 


2» vie, confidence,or truſt,of any fuch Perſon or Perſons, 


2» or of any body polirike, bee from hence-forth cleerely 
»» deemed andadindged to beein him or them, that haue , 
2) or hereafter ſhall haue , ſuch vſe, confidence or truſt , 
22 afrer ſuch quality, manner,forme and condition, as they 
52 had before, in-or to the vſe, confidence, or truſt , that 

23 wasin them. 
») Andbee it further -enafted by the authoritie afore- 
»» ſaid, that where divers and many perſons be or hereaf- 
2» ter ſhall happento be, joyntly (eized of,& in any Lands , 
»» Tenements, Rents, Reuerſions, Remainders, of other 
» Hereditaments, tothe vie, confidence, or truſt, of any 
»» of them that bee ſo ioyntly ſeized , that in euery ſuch 
2» Caſe', that thoſe Perſon or Perſons, which hane, or 
2» hereafter ſhall have, anyſuch vſes, confidence, or truſt, 
»» in any ſuch Lands, Tenements, Rents, Reuerſfions, Re- 
2» mainders, or Hereditaments, ſhall from henceforth 
23 haue, and bee deemed and adiudged to haue , onely to 
» him or them, thar haue, or hereafter ſhall have. ſuch 
» vſe, confiderce, ortruſt, ſuch Eſtate, Poſſeſſion and 
»» Seizon, of and in the ſame Lands, Tenemenrs, Rents, 
»» Reunerfions, Remainders,or other Hereditaments in like 
,-» narure,manner, forme,condition,& courſe; as he or they 
»» had beforeinthevle, confidence ,, or truſt ofthe ſame 
»» Lands, Tenements, or Hereditaments : fauing and rc- 
2, {cruing to all and ſingular perſons, and bodies polirike , 
»» *heir Heires.and ſuccefiors, other then thoſe Perſon or 
| Pete 
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Perſons, which be ſeized, or hereafter ſhall be ſeized, of ;; 


any Lands, Tenements, or Hereditaments, to any vie, ,, 
congdence or truft, all ſuch Righr, Title, Entree, In» ,, 
rereſt, PoſſeGon, Rents, and Adtion, as rhey orany of ,, 
them had , or might have had before the making of ,, 


this aft. t 74 

And alſo ſauing to all and ſingular thoſe Perſons, and 
to their Heires, which bee or hereafrerſhall be Seized 
ro any vſe,all ſuch former Right, Tirle, Entree, Intereſt, 
Poſſeſhon,Renrs,; Cuſtomes; Seruices, and ACtion , as 
they or any ofthem-might have had to his or their own 
roper vie, inor toany Manors-, Lands, 'Tenements , 
ents, or Hereditaments, whereof they be or hereafter 


ſhall be (ſeized ro any other vie, as tfthis preſent a&'had 


neuer beene had or made : any thing contained-in this 
att tothe conrraric netwithſtanding, | 
And where alſo divers perſons ftand and beeſeired 


of, andin any. Lands, Tenements,-or Hereditaments, in 


fee-ſimple, or otherwiſe, to. the vic or intenc- thar 
ſome other Perſon or Perſons,ſhall haue and-perceine 
yearely to them, andro hisor their Heires,,oneannuall 
rent, of renne pounds, or more,or lefſe;ourof theſame 
Lands, and Tenemenrs; and fome orher Perfon, one 6: 
ther annuall rent to him and his Aſignes, for rerme of 


«ife,or yeares,or for ſome other ſpeciall time,according 


ro ſuch- intent and vſe, as hath beene heretofore de- 
clared , Hlimitedfand made thereokh, Be it therefore'en- 
atedby the anchoritic-aforefaid,thar in cuexy fuch eaſe, 
the ſane Perſons, their Heires, and Afghes;thar hane 
ſuch vſe and intereſt, ro have andperceine any ſuch an- 
nuall rents, out ofany Lands; Tenements,-or Heredi- 
taments, that :they-and every of them Pthicir Heires,, 


and Afſignes;be adiudged and deemedrobein poſſeſlion - 
and ſejzonof the'ſame rent; of and in fach like eftare, as - 


they bad in the Title. intereſt,or vie of rhe ſaid rent or 
profit,- and-as if a-ſuſfcient grant, or other lawfull 
® | —_ COR- 
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27 conueiance , had beene made-and Execured to them, 
2 by ſfuchas were or ſhalbe ſeized rothe-vit or intent of 
- 2) any ſuch renr, ro be had, made . 4 accordingto 
22 the very rruft andintenetherecf. And that all and every 
2» ſuch-perſon or perſons, as haue, or hereafter ſhall haue, 
2 any title, ve, and intcreſt, in or toany ſuch rentor 
> profic, ſhall lawfully diſtraine for non-paimenr of che 
> laidrent, andin their owne names make aduouries, or 
> by cheir Bayliffes or Seruants, make cognizances and 
 iuftifications, and baue al other ſures, entries, and re- 
-» medies'for ſuch rents, as if the ſame rents had beene 
» acually and really granted to them ,* with ſufficient 
9» clauſes af diſtzeſſe, reentree, or otherwile, according ro 
>» ſuchconditions, paines, or other things, limited andap- 
9 pointed vpon the truſt and intent, forpayment of ſurety. 
»» of ſuch rene, | © 
9» Andbeic further enated by-thaauthbority aforefaid, 
2» that- whereas diaers' perfons have purchaſed or haue 
2» Eſtate, mad? and conneied 0f; and in' divers Lands, Te+ 
2» nements.,, and Henediraments , vnto them and ro their 
9» Wines, and totite Heires of the Husband-, or tothe 
»» Husband and: to. tke. Wie, -and to the Heires, of their 
2» two bodies begerren,, or tothe Heires of, one-of-their 
2) bodies begotten, oxrto the Husband androthe Wike for 
.» terme. of their lives, or fos-rerme"of life of the foid, 
»» Wie. ;-or where-any ſuch-eſtate or purchaſe of any 
» Lands, Tepements,' or Heredicaments , hath b=cne or 
» hereaftet ſhalb bee. made-ro:any Husband and to bis 
» Waite, irimanner and forme aboue Expreſſed; or to any 
» her Pexfor-or Perſons, -and ro their Heires and Af- 
3» Heves; to-the vic and behoofe of che faid -Husband and 
2» wife, 0rio. the'vie of the wife, as tsbeforerchearſed, for 
»» the ioymer of the Wike ; that 'thenitt-euery- ſach caſe, 
»» euery Woman Married, having ſuck\ioyntermade, or 
» hereafter ro be made; ſhall.nor claime,norhaue ricle 
» {have any Dower of the reſidue.of the Lands, Te- 
- nements, 
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nemenrs,; or Hereditaments, that at any time were her 
ſajd Husbands, by whom fhe harh any ſuch jioynter,mor 
ſhall demand nor claime her Dower of, and agairift 
them that haue the Lands and Inherirances of her ſaid 
Husband. - Bur if ſhee have no ſuch joynrer, then ſhee 
ſhall bee admirred and inabled ro purine , hane and 
demand her Dower, by Writ of Dower, after the due 
courſe & order of the Common Lawes of this Realme : 
this at or any Law or 'pronifion made tothe contrary 
thereof notwkhſtanding.” | 1 | 

Prouided alway, that if any ſuch Woman be Lawful- 
ly expulſed or euidted from her ſaid ioynter , or from 
any partthereof, withoutany fraud or couin, by Lawtull 


entree , ation, or by diſcontinuanceot her Husband :- 


chen every ſuch} Woman ſhall bee indowed of asmnch 
of the reſidue of her Husbands Tenements, or Here- 
ditaments., whereof ſhee was before dowable, as the 
ſame Lands, and Tenements ſo euicted and expulicd , 
ſhall amounrror-extend vnro. 

Provided alfo, tharrthis aft, nor any thing therein 
contcined-or expreſſed, extend, orbee in any wiſe hurt- 
full or preiudiciall roany Woman or Women herero- 
fore being Married, of, for, or concerning ſuch right, 
ritle, vie, intereſt, or poſſeſſion, as they orany of them 


have, claime,or pretend to haue, for herortheir ioyn+- 


ter or Dower, of. ia, or to , any Mannors Lands, Tene- 
ments, or other Herediraments 'of: any of their late 
Husbands, being now dead or:deceafed © any thing cons 

tainedin this att rothe comrary notwirkſtanding, + 
Pronidedalfo ; thar ifany Wife haue.;;or hereafter 
ſhall hane, any Manors, Lands, Yenemenrs., 'or Here- 
diraments , vato her giuen or aſſured , afrer Marriage 
for termie of her life, or orheowile in i6ynter/excepr 
the ſame afſurancebe ro her made by a&ofParliamenr, 
and the { id Wife, after rhar, fortune to oner-linerthe 
fame her Husband, in whoſe time the ſaid ioynter was 
L 2 made 
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>). madeor aſſured vntoher, that then the (ame Wife, {0 
22 ouer-liuing, ſhall and may at their liberty , after the 
»» death of her ſaid Husbanel, refuſe ro bane and rake the 
2». Lands and Tenemenrs, fo to her giuen, appoinred, or 
»>. aſſured; duringrhe- couverture, for terme of her life , or 
22. otherwiſe in ioynter : except the fame affurance beto 
2. her madeby aftof Parliament, as is aforeſaid;and there 
22 upon to haue, aske,. demand and take, her Dowre- by 
» Wrirof Dowre orotherwife , according tothe Com- 
bY: _ Law , of , and in all ſuch.Lands, Tenements and 
»» Hereditaments, as hex-Husband was and ſtood ſeized of 


22 any ftate of Inheritance, .at any timeduring the couer-- 


2 ture :any-thing contained in this at to the contraric, in 
>>. Ny wiſe notwithitanding... 

»» Provided alſo,that this prefentaGt; orany thing ther- 
22 In contaiaed; extend, or bee atany time hereafter inter- 
2» pretated, expounded, .or taken to.extind, releaſe, dil- 


22 charge, or ſuſpend any. ſtature, recognizance, or other 


»2., bond by the execution of any eftare, of,or- in any lands, 
2» Fenements, orjflerediraments by the authoritie of this 


»3: at, ro.any-perſon or perſons, or bodies politicke : any: 
»» thing contained in this .aG to, the contrary thereof not-i 


23, withſtanding. LU 


22. {Andforas much as-great-ambiguitics and doubrs may - 


12 arife ofthe. validiry and inualidity of Wils, hexerofore 
2, made of any Lands, Tenementsand Herediraments, to. 
»2. the great- trouble: of the Kings ſubjects, the Kings moſt 
» royal! Maicſty, mindingtherranquillity-and teſt his 10- 
»: uing ſubiets; of :his--moft excellent and. accuſtomed 
» gnodneſſe, is pleaſed andcontented; that it be:enatted 
» by the aurhority of this preſent Parliament, that all 
» manner trucand iuft Wils and Teftaments heretofo: © 
» madeby anyPerfon'or Perſons deceaſed, or that ſhal) 
» deceaſc before-the firft day of May, that ſhall be inthe 
» yeare of our-Lord God 1536.of any Lands, Tenements, 
» or other Heredyaments , ſhall bee takev andaccepred 

| | godgd 


= 


"OI TOY COT 


What things may be deuiled by will. 133 


oo0d and effeQuall in the Law, after ſuch faſhion, man- ,, 
ner and forme. as they were commonly taken-and vſed ,, 
at any time within forrie yeares rextafore the making zz 
ofthis a : any rhing conrained'in rhis a, or in the. ,, 
preamble@thereof,or any opinion of the Common Law, ,, 
cothe contrary rhereof notwirhftanding. ”» 
Provided alwayes, that the Kings Highnefe ſhall not ,, 
haue, demand, or take anyaduanrage or profir,for or by z 
occaſion of the executing ofany eſtate onely, by au- ,, 
thorit; of this at, ro any perſon or perfons,. or bodies ,, 
politic1e, which now baue,'or on this ſide the ſaid firſt ,, 
day of May, which ſhall bee inthe yeare ofour Lord ,; 
God 1536. thatl have any vie or vices, truſts or confi= ;, 
dences,in any Manors, Lands, Tenements,or Heredi- ,, 
taments, holden of the Kings Highnefle , by.reaſon of ,, 
primerſcizon, linerie,0»feer le mainegfane for alienation, ,, 
releefe , or harriot : bur that fines for: alienarions, 
releefes, and hariots, ſhall bepayedro the Kings High- ,, 
nefle. And alfo liveries and Owſter le maines ſhall bee ,, 
fued for vſes., truſts 'and confidences to be made and 
| cxecutedin poſtefhon, by authority of this a&t, after and 
A from the ſaid firſt: day of May, of Lands, and Tene- 
. ments, and other Hereditamenrs holden of the King , 
in ſuch manner and forme, co all intents, conſtructions 
in and purpoſes,;as hath heretofore beene vſed or accuſto- 
| med, by the order of the Lawes ofthis Realme: 
a: Provided alſo, that no other perſon or perſons, or 
bodies politike , of whom any Lands, Tenemenrsor 3, 
Herediramenrs. be or hereafter ſhall be holden-mediate ;, 


or immediarte,ſhall in any-wile demand ortake any fine, , 
releefe, or harrior, for or by occaſion of theexecuting 3, 
| of any eſtare by the authority of this at, toany perſon ,, 
7 or perſons or bodies politike, before the ſaid firit day of ,, 
] May.which ſhall be in the yeare of oux Lord God:1536. ,, 


And bee it enafted by the authority aforeſaid, that ,, 


all and ſingular perſon and perſcns, and bodiespolitike , ,, 
L 3 which 
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» of any cſtare.thereof by authority of this at, before rhe 
» faid firſt day of May, which ſhall be in the yeare of our - 


»x Which ar anytime on this ſide the faid firſt day of May , 
2x. which ſhalt be inthe yeare of our Lord God 1 536. ſhall 
» have any eſtate -ynto. them executed of and in any 
y. Lands, Tenements, or Hereditaments, by the authority 
»» of this a&, ſhall and may have and rake the ſame or like 
»» aduanrage, benefit, voucher, aid, praier, remedy, com- 
22. modity., and profit by aftion., entree, condition, or 0- 
2>- therwile, to all imtents., conftruftions-and purpoſes , 


>. as the perſon or perſons ſeized to their vſe, of or in any. 


22 fach Lands, Tenements or -Hereditaments, ſo execu- 
22 ted. had. ſhould, michr-ar onghtro have had at the time 
2 of theexecution of the-eftare thereof, by the authority 
» ofthis a&; againſ{tany orher perſon op perſons, of or for 
2 any walt, diffeizon, treſpafſe;, *condirion broken, or any 
22 other offence , cauſe or thing concerning or rouching 


2» the ſaid Lands, or Tenements , ſo executed by the au- 


2, thority ofthis a&t; | 

2»: Pronided alfo, and bee ic enafted by the authoriry 
2 aforelaid.that ations now depending againſt any perſon 
2». or-perſons , ſeaſed of or many Lands, Tenements or 
» Hereditamerits:., to any vſe,” truſt, or confidence, ſhall 
nor. abate,ne be diſcharged foror by reaſon of executing 


wo 


»» Lord God 1536: any thing containediin this att to the 
»» contrary notwichſtanding. | 

»> Prouidedalfo, tharthis a@or any thing therein con- 
». tayned , fhall nor bee preiudiciall ro the Kings High- 


- 22 hefle for wardſhips of Heires now being within age,ncr 


»» forlmeries or for: Ouſte7 le muines ,, ro beefued by ary 
»» perſon or perſons, now being within age, or offull 


»» age , Of any Lands, or Tenements, vnto the, ſame- 


» Heire or Heires now already deſcended: any thing it 
»» this aQt containgd tothe contrary notwirhſtandiog. 


" -»»:  Pronided alſo, and bee ir enatted by the authority 


» orelaid, that all and ſingular recognilances heretofore 
| know- 
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knowledged, taken or made tothe Kings vſe, for, or 
concerping any reconerics of any Lands, Tenements, 
or Hereeitaments heretofore vied or had, by Writ or 


' Writs of entree ypon- difleizon ir $rpoſt, ſhall from 


henceforth bee vrterly voide and of none effed., to all 
intents, conſtrugons, and purpoles. 

Prouided alſo, thar this a&, nor any thing therein 
contained, be inany wile preindicia}l-orhorrfull ro any 
perſon or perſons born in #2fes, or the Marches of the 
fame, which ſhall haue any eſtare ro them executed by 
amhoriry ofrhis.a&t in any:Lands, Tenements, or other 
Hereditamenrs within this Realme, whereof any other 
perſon or perſons now ftand , orbe ſeized to the vie of 
any ſuch perfon or perſons borne in Wales, or che 
Marches of the fame : bur that the ſame perſon or per- 
ſons borne in Wales or the Marches of the ſame. ſhall 


or may lawfully haue,  rereine and keepe rhe ſame 


Lands, Tenements or Hereditaments, whereof eſtate 
ſhall be ſo ynto them executed by the authority of this 
at, according ro the renor ofthe ſame; any thing in 
this a contained, or any other act or proviſion hereto- 
fore had or made, to the contrary notwithſtanding. 


Certaine Caſes wherein by the ſtatmtes of this Realme it 
is lawfull to deniſe Lands, Tenements,vor Hereditaments, 


d ij. 


( by the ftarutes of this Realme of England, 
y whereinit is lawfoll to bequeath or deuife 
> Lands, Tenements ' and Hereditaments 
R 'by Will, ſometimes wholly, and ſome- 
timesin part onely, or rateably, accordingto rhe nature 
of rhe tenure of fach Lands, Tenements and Heredt- 


'taments.as inthe ſame ſtarutes , which Thaue here fer 
downe at large doth appeare. 


. An 


Ow follow certaine other caſes authoriſed 


wt 


. and bringing vp of their lawfull generations, which in 
oh this- 


An Ad, declaring howby che Kings 


grant, Lands, Tenements and He- 
reditaments, may be by Will, 
Teſtament , or otherwiſediſpoſed: 


and-concerning Wards. 
and pr imer ſeaſit,, Oc. 


a2 Here the Kings'moſt royall Maieſty in all 
VER tne time of his moſt gratious and noble 
© VAVAE rcizne, hath ever beeve mercifull. loving, 
ED i \/oE and beneuolent, and moſt gratious Soue- 

raigne Lord ,: vato. all and. ſingular his 
loving and obedient ſubicas, and at. many times paſt 
hath not onely ſhewedand impartedto them generally 
by his many andofren, great and beneficiall pardons 


heretofore by authoririe of his Parliamenrsgranted, bur 


alſo by diuers other wayesand meanes, many greatand 
ample granrs , and benignities, in ſuch wiſe, as all his 
ſaid ſubiefts hane bin moſt bounden, to the vemoſt of all 
their powers and graces by them receined of God, to 
render and give vnto his: Maicftic., their moſt humble 
renerence and obedient thankes and ſernices, with their 
daily.and continuall prayer toalmighrice God; for the 
con: inuall preſeruation of his moſt royall eſtate.in moſt 
Kingly honourandproſperity : yet alwayes his Maietty 
being replete and endowed by God with grace, good. 
nefſe, and liberality,moſt renderly; cenſidering rhat-his 
ſaid obedient and louing ſubictts cannor yſe or exerciſe 
themſelues according to their eftates, degrees, faculties 
and qualiries , or, to beare themſclues in ſuch wile. as 
that they may conueniently keepe and-maintaine their 
Hoſpitalicies and'Families, . nor the good eqducations , 
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this Realme, laud be: to God, is in all parts very great 
and abundant, bur that in manner a neceſlity,: as by 
daily experience is manifeſted and knowne, they ſhall 
not-bee able: of their proper goods, cattels, and other 
moueable ſubſtance, to diſcharge their debts, and after 


their degrees (et forth, and aduance their Children and 


poſterities. Wherefore our ſaid Soueraigne Lord, moſt 
vertuouſly conſidering the morrality, that is ro.euery 


_ perſon at Gods will and pleaſure,moſt common and vn-- 
certaine ; of his moſt bleſſed diſpoſition and liberality., 


being willing to reletue and helpe his ſaid ſubjedts in 
their ſaidneceſkties and debilirie, is contented and plea- 
{ed , that it bee ordained, and cnatted by the authoritie 
of rhis preſent Parliament in manner and forme as here- 
after followeth : thar isro ſay, that all and every perſon 
avd perſons, having, or which hereafter ſhall haue any 
Manors, Lands, Tenements, or Hereditaments, holden 
in ſocage , or of the nature of ſ{ocage tenure, and not 
having any Manors, Lands, T cnements or Heredira- 
ments, holden of the King our Soueraigne Lord by 
Knights ſeruice, by ſocage tenure in cheefe, or of the 
nature.of {ocage tenure in cheete,nor of any other per- 
ſon or perſons by Knights ſernice, from the 20. day of 
laly, in the yeare of our-Lord God r 500 and forty,ſhal 
have full and free liberty, power and authority to give, 
difpoſe, will and deuiſe, aſwell by his -laſt Will and 
Teſtament in writing , or otherwiſe, bv any a& or als 
lawfully executed in his lite, all his faid Manors, Lands, 
Tenementrs or Hereditaments, -or any of them ar his 
free will and pleaſure:any Law, Statute, or other thing 
heretofore had-, made or vſed, tothe contraric nor- 
withſtanding. 

And thar all and every perſon and perſons, having 
Manors, Lands, Tenemenrs or Hereditaments, holden 
of the King our Soucraigne Lord, his Heires or Suc- 
ceſſors, in ſocage , or ofthe nature of ſocage tenure in 


chicfe. 
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chiefe, and having any other Manors, Lands, Tene- 
ments, or Hereditaments , holden of any orher perſon 
or perſonsin Tocage, orof the narure of tocage tenure, 
andnor hauing any Manors,Lands, Tenements, or He- 
rediraments, holden of the King our Soueraigne Lord 
by Koighrsſervice, nor of any other Lord or perſon by 
like ſeruice, from the rwentieth day of Ivly, inthe ſaid 
yeere of our Lord God, 1500. and fortie, ſhall have full 
and free liberty, power and authority to giue, will, diſ- 
poſe, and deviſe, aſwell by bis laſt Will or Teſtamentin 
writing or orherwiſe, by any ator atts lawfully execu- 
red in his life, all his ſaid Manors, Lands, Tenements 
and Herediramenrs , orany of them at his free will and 
pleaſure,any Law, ſtatute,cuftome,or other thing here- 
tofore, had, made , or vſed , torhe contrary notwith- 
> ſtanding. Saving alway, and reſerving ro the King our 
Soueraigne Lord, his Heires and Succeffors, all his 
righr, title and intereſt of primer ſeizon, releefes , and 
alſo all other righrs and duries fortenuresin focage or 
z of the narnre of ſocage tenure in chiefe, as heretofore 
hath beene' vſed and accuſtomed, the {ſame Manors , 
Lands, Tenements or Hereditaments to be taken, had 
and ſued out of, and from the hands of his Highnefle, 
his Heires and Succefſors, by the perſon or perſons ro 
whom any ſuch Manors, Lands, T enements or Heredi- 
taments, ſhall bee diſpoſed , willed, or deuiſedin ſuch 
and like manner and forme, as hath beene vſcd by any 
Heire or Heires, before rhe making ofthis Stature. And 
(aning and reſerving alſo firs for alienarions of ſuch 
Manors, Lands, Tenements, or Hereditaments, holden 
» ofrhe King, onr Soueraigne Lord inſocage, or of the 
nature of ſocage renurein cheefe, whereof there ſhall 
»» bec any alreration offree-hold or inheritance, made by 
Wl or otherwile as is aforeſaid. 
» Andirtis further enafted by the authority aforeſaid , 
that all and ſingular perſon and perfons, having any 
| Manors, 
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Manors, Lands , Tenements, or Hereditaments, of :2 


eſtare of inheritance, holden of rhe Kings Highneſle in 
cheefe, by Knightsſeruice, or of the nature of Knights 
ſcruice in cheete, from the faid rwentierh day of lily, 
ſhall have full power and authority, by his laſt Will , 
by writing or otherwiſe by anyad& or atts, lawfully ex- 
ecuted in his life , rogiue, diſpoſe, will, or aſſigne rwo 
parts of the-ſame. Manors, Lands, Tenements, or He- 
rediraments, in three parts to bee deuided, or elſe as 
much of the ſaid Marors, Lands, Tenements or Here- 
diraments, as-ſhall extend: or amount to the yearely 
value of two parts of the ſame in three parts robee de- 
vided, in certainety and by ſpeciall deuiſions. as it 
may bee knowne in ſeueralry, to, and for the aduance- 
ment of his Wife , prefermenrt of his Children, and 
payment of his debts , or otherwie at his will andplea- 
{ure : any Law, Statute, cuſtomeor other thing rorthe 
contrary thereof, notwithſtanding; Sauing and reſer- 
uing to the King our Soueraigne Lord, the cuſtody, 
Wardſhip, and primer {cizon or any of them, as the cale. 
ſhall require, of as much ofthelame Manors, Lands: 
Tenements, or Herediraments, as ſhall amount and 
extend to the full and cleare yeerely value of the third 
part thereof, withour any diminurion, Dowre, fraude, 
couin,charg,or abridgmenrt of any ofthe ſame third part, 
or of the full profits thereof : Sauing allo and reſer- 
uing tothe King our ſaid Souecraigne Lord, all fines for 
alijenarions of all ſuch Manors, Lands, Tenements and 
Hereditaments, holden of the King by Knights ſervice 
in cheefe; whereof there ſhall be any alterarion of free 
hold or Inheritance made by Will or otherwite, as is 
aboueſaid. 

And bee it enacted by authority aforeſaid , that all 
and ſinguler perſon and perſonshauing Manors, Lands, 
Tenements,or Hereditamenrs,of eſtare of Inherirance, 


holden of the King in cheefe by Knights ſeruice, and 
| hauing 
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22 having other Manors, Lands, Tenements, 'or Heredita- 
»» ments , holden of the King, or of any other perſon or 
»» perſons, by Knights ſcruice or otherwiſe , every ſuch 
2 perſon and perſons, from rhe faid twenty day of Tnly 
>» ſhall have full power and authority to gine,diſpoſe,will 
5» oraſſigae by his laſt-willin writing, or otherwiſe by any 
»9 aQ or a&ts lawfully executed in his life, rwo parts of the 
» ſame Manors, Lands, Tenements,or Herediramenrs, in 
»» three parts ro bee devided, or elfe as much ofthe ſame 
»» Manors, Lands, Tenements, and Hereditaments,as ſhall 
» exrend or amount to the yeerelyvatue oftwo parts of 
» the fame ; in three partsro bee deuided in cerrainty and 
5» by ſpeciall deniſions, as it may be knowne in ſeueralty , 
»» to, and forthe aduancement of his Wife, preferment 
»» Of his Children, and paymentof his debrs, or other- 
»» wiſe athis will and pleaſure : any Law,Stature,cuſtome, 
2» orother thing to the contrary thereof, notwrhſitanding., 
»» Sauing alway and reſeruing tothe King our Soueraigne 
» Lord, the cuſtody, wardſhip. and primer ſcizon, or any 
2» of them, as the caſe ſhall require, ofas much ofrhe ſame 
»» Manors, Lands, Tenemenrs, orother Hereditaments , 
5» as ſhall amounr and exrend ro thefall and cleare yeare- 
2» ly value of the rhird part thereof, without any manner 
J > diminution, Dowre,frande.couin, charge, or ſubrraQtion 
Ay | 2» of rhe fame rhird parr, or of the fall profits thereof. 
b | »» Saving alway and reſerving to our ſaid Soneraigne 
»» Lord the King, all fines for alienation of any ſuch 
»» Manors, Lands, Tenements,or Herediraments, holden 
» ofrhe King by Knights ſeruice in cheete, whereof there 
» {hall be any alteration of freehold or inheritance, made 
22 by will or orherwiſe. as is aboneſaid. 
» Be it turthec enacted by the authority aboueſaid.rhat 
, tfany perſon or perſons, hold any Manors, Lands, Te- 
,» nemenrs, or Hereditaments,onely of any other Lord or 
,» perſon, then of the King our ſaid Soueraizne Lord by 
oz Knights ſeruice, and orher Lands, and Tenements in 
| ſocage, 
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ſocage, or of the nature of ſocage tenure, that then e- 
very ſuch perſon ſhall or may giue , diſpoſe, oraſſure , 
by his laft Will, or otherwiſe by at.y ad or ads, lawfully 
executed in his life., two parts of the ſaid Manors , 
Lands. and Tenemenrs, holden by Knights ſeruice., or 
ofas much rhereof as ſhall amounc to the full yearely 
value. of two parts, in manner and forme as is aboue 
declared: and alfoall che Lands and Tenements, holden 
by ſocage, or of the. nature of ſocage tenure, at his.will 
and pleaſure 38.is aboue written , ſauing and 'reſeruing 
| ro tne Lord ofthe Lands and Tenements, holden by 
Knighes ſeruice, for hiscuſtody and wardſhip , as much 
ofthe ſame Lands-and Tenements,;. as ſhall extend or 
amount tothe falkand cleare yeerely value of the thi:d 
part of the ſame lands & tenements, holden by Knighrs 
| | ſeruice, without any diminution, dowre, fraude, covin,, 
charge, or ſubtraction of any portion of thart third part , 
or of the cleare yearely-valne thereof, in manner and 
forme aforeſaid. 

And be ir further enacted by the authority aboueſaid, 
that if any perſon or-perſons hold any Manors, Lands. 
Tenements, or Herediraments, onely ofrhe King our 
Soueraigne Lord by Knights ſeruice,and not.in cheefe, 
or hold any Mancrs, Lands, Tenemenrs, or Heredira- 
ments of our ſaid Soueraigne Lord by Knights ſeruice, 
and not incheefe : and al o hold other Manors, Lands. 
Tenements, and other Heredirameors , of any other 
perſon or perſons. by Knights ſeruice, and alto hold o- 
ther Manors, Lands, Tenements, 'or Hereditaments, of 
any other perſon or perſons in ſocage, or of the narure 
of ſocage renure, that rhen all: andeueryſuch. perſon 
avdperſons, ſhall and may giue,difpole,will,deuile, and 
aſſure, by. his. laſt;will or otherwiſe, by any ator aRs, 
lawfully done and executedin his life, rwo parts of the 
{ame Manors, Lands, Tenements, and Herediramenrs , 
tolden of ous ſaid Soucraigne Lord the King by 
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>5 Knights ſeruice; and-two parts of the Manors, Lands , 
>> Tenements, and Hereditaments, holden of any orher 
2» perſon or perſons by Knights ſeruice, or as much of 
; either of them as ſhall amountto rhe full yearclywvalue 
of two parts, in-nianner and forme asis aboue declared: 


and alſo of all his Lands and Tenements, ſo holden in 
ſocage , or of the nature of ſocage tenure, ar his free 
will and pleaſure. Sauing and reſeruing to the Kings 
Highnefls , the cuſtody and wardfhip- of as much of 
rhe ſame Manors , Lands , Tenementrs , or other 
Herediramenrs as fhall extend 'and' amonnt' ro the 
full and cleare yearely value of the third part of 
the ſaid Manors, Lands, Tenements, and Heredira- 
ments, ſo holden of his Highneſſe by Knights feruice . 
withour any diminution, dower, fraude, couin,charge , 
and ſubrraftion of any portion of that third part, or of 
the full profits thereof. And alſo ſruing and reſeruing 
rothe Lords, of whom any of the ſaid Manors, Lands, 
Tenements, or other Hereditaments, - beene holden 
by Knights feruice for cuſtody and wardſhip, as much 
of the ſame Manors, Lands, Tenements, or Heredita- 
ments, holden of them or any of them by Knights ſer- 
uice, as ſhall extend” and amount ro the full and cleare 
yearely value of the third part ofthe fame, withour any 
diminurion, charge.fraude, couin,or ſubtraftion of any 
portion. of thatthird, or of the cleare yearely value of 
the third partthereof , in manner and forme aboue de- 

clared. | 
Prouided alway,& it is further enaCted by the authori- 
tie aforeſaid,rhar ifthatthird pare of the Manors, Lands, 
Tenemenrs, or Herediraments, ofany of the Kings ſub- 
jects, which in. any of the caſes aboueſaid ſhall hereafter 
come to the Kings Highneſle, his Heires or Succeſſors, 
by verrue of this'a&t, as is dboneſaid; bee not or doe not 
amount to the cleareyearely value of the third part of 
ali rhe ſaid Manors, Lands, Tenements, or other Here- 
| ditaments. 
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diraments, whereof the Kings Highneſle isor ſhall bee. - 


tnrieuled ro! haue the- cuſtody or primer ſeizon, as is a+ 
boucſaid : that thenour faid Soueraigne Lord , and his 
Heires ſhall and may at his or their free liberty and 


pleaſure, cake jato his or their hands and poſſeſſions, as : 


of the other-two parts of theſaid Manors, Lands Tene- 
ments, and-other Herediraments, as with that of the 
fame Manors, Lands, Tenements, or Hereditaments . 
holden and remaining inthe Kings hands, ſhall make vp 
the cleare yearely-vaJue, of the full third part of rhe 
faid Manors, and Tenements ,” ſo- to: bee. had tothe 
Kings Highnefle in cicle af Wardfhip and. primer ſeizon 
orany of themas the caſe ſhall require, and like benefit, 
and aduanrage to bee giyen-to every. Lordand Lords, 
of whom any-ſuch Manors, Lands, Fenements or Here- 
diraments, been orſhall be holden by Knights ſeruice as 
isaboueſaid, concerning only his third part ofor for 
title of Ward(hip: 

Provided alway , and be. it further enafted by the 
authoritic aforeſaid, that eucry; perſon and perſons, 


ſhall ſue their liveries, fcr poſſeſſions, reverſions; or rc 


mainders, and alſo pay rejceftes and harriots after ſuch 
manner andforme;as they-ſhouidor ought rohaue done 
before the making of this aft; ahdas ifrhis aft had-neuer 
beevemades And that hnes foralienations ſhall be paid 
in the Kings chancery , for, and vpon Wrirs ofenrree 
in the-poft, to bee obrained in the .ſame. Court, of 
Chancery, after the ſaid rwenty day of.Iuiy, for com- 
mon recaneries, to be had-or ſuffered. ofany.Manors , 
Lands, Tenements; - or Hereditaments,;hoiden of rhe 
King in checfe :in like mannerand forme as is vied vpon 
alienations of ſuch Mnors, Lands, Tenemenrs, or He- 
reditamenrs, ſo holden in cheefe, by fine or feoffemenr. 

Prouided alſo, and be it enacted bythe authority a- 
forefaid, that in ſuch caſes, where fines for alienations 
flialt bee paicd in the Kings Chancery , for Wrirs of 
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entree in poſt, asis afore ſaid,that then none other fine 
ſhall bee paicd in the ſame Couret for any ſuch Writs : 
any vſage or cuſtome to the contrary thereof, notwith- 
ſtanding. | 


And bee it further enated by the authority afore- 


{2id,that where rwo or more perſons,now hold or here- 
after ſhall hold any Manors, Lands Tenements, or He- 
rediraments, of the King our Soneraigne Lord by 
Knighrs ſeruice , toynrtly to them and tothe Heires of 
one ofthem.,, and hee that hath che Inheritance there- 
of dyeth, his Heire being within age, that in euery ſuch 
caſe the King ſhall haue the Ward and mariage of the 


body of ſuch Heire, ſo being within age : the life of the - 


free-holder or free-holders of the ſaid Manors, Lands , 
Tenementrs, or Hereditaments , ſo holden by Knights 
ſeruice , notwithſtanding. -Sauing and reſeruing roall 
and every womanand women, all and euery ſuch right, 
title, intereſt of Dowre, as they or any of them oughr 
ro have, or be,or fhall be ijuſtly intiruled to haue claime, 
or demand of any Manors, Lands,Tenements, or Here- 
ditaments, by the Lawes of this Realme , ro be taken 
oraſigned voto them, or any ofthem, out of the rwo 
parts of the ſaid Manors, Lands, Tenements' or Here- 
diraments, ſeuered and deuided from rhe third part, as 
is abouecſaid , and not otherwiſe : And fauing alfo to 

the King our Soueraigne Lord, his Heires and Suc- 
cefiors, the reuerſions of all ſuch Tenants in 
toynr-tenure and Dowre, immediately afrer 
the dearh of ſuch Tenanrs,jfthey ſhall 
happen to die, during the mino- 
tity of the Kings 
Wards, 
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An other A for the Explanation of 


the former, concerning Wils,and 
the deniſe of Lands, © 


gD Hereas inthe laſt Parliament, begnnneand 5» 
9 

SUE holeh at Weſtminſter, rhe 28. day of A- 5» 

YAVEes Priull, in the 31. yeare ofthe Kings moſt »» 

War gratious ratgne (cap. primo'wils. 2. ) And 5» 

| there by diners prorogations holden and :) 

continued vnto the fonre and rwenty day of Iuly, in the 55 

two and rhirrierh yeare of his ſaid raigne. Ir was by the 5 

Kings mott Srations and liberall diſpoſition, ſhewed 5z 

; toward his moſfhomble and obediemAubjefts,ordained 55 

| andenated, how , and in whar manner Lands, Tene- 5 

mentsand Herefitaments,might by Will,or Teſtamene 3) 

in wtiding,or otherwiſe by any a& or afts, lawfully exe- 35 

curedin the life of cnery perlon given, difpoled, willed 35 

of denifed;, for the aduancemenr of the Wife, prefer- 3» 

mentof Children, payment of debts,of enery ſuch per- 35 

fon, or otherwiſe , ar his will or pleaſure.,as in the fame. 3 

| Amore plainelyis declared. Sirhen the making of the 
eſtatute, diners doubts, queſtions, and ambievities haue , , 
riſen, beene mooned and growne', by diterfitie of 0pt- ,, 
nions raking, in and vpon the expoſition of the lerrer of- ,, 
the ſame eſtature. | | ae” 

For -a plame declaration an{explanarion whereof, 3; 

_ m1 ro the intent and pttrpofe Thar the Kings obe-' .. 
dient and loving ſubjeQs, ſhall and may rake the come :, 
modiry and aduantage of rhe Kings Taid grarious and' ;: 
liberal difpoſition, the Lords fpiriruall and-remporalt, .. 
andthe Commonsinchis preſene Parltament'aflembled, ,: 
moſt 'knmbly befceching the Rings — that the ,, 
meaning of the lerter of the ſame eſtarure,” eticerning 23 
uch. matters hereafter rehearſed} may beebyrhe au- 

| NM thority 
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2> thority of this preſent Parliament enadted, taken, ex- 
25 pounded, iudged, declared and explaned.in manner and 
 -» forme following. 

» Firſt,where it is containedinthe fame former ſtature, 
52 within divers Articles and branches of the ſame , thar 
>> alland ſingularperfon and perſons, hauing any Manors, 
»» Lands, Tenements, or Hereditaments, of the eſtate of 
>> Inheritance, ſhould have full and free liberty , power 
2» and authority, to giue,will, diſpoſe,os afligne,as well by 
» laſt Willand Teſtament in writing, or otherwiſe,by any 
2) ator ats lawfully executed in his life, his Manors , 
-» Lands, Tenements, or Hereditaments, or any of them, 
»» in ſuch, manner and forme, as in the ſame — Att 
5> more at large it doth appeare. Which words of eſtate 


2) of Inheritance, by the aurhority ofthis preſent Parlia-. 


2» ment ,is and ſhall bee declared, expounded, raken and 
2» iudged, of eftares io fee ſimple onely. And alfo thar all & 
» ſingular perſon and pez{ons, hauing a ſole eſtate or in- 
»» tereſt in fee ſimple, or ſeized in fee ſtmple,in coperce- 
23 naric,or in common in fee fimple,of and in any Manors, 
- » Lands, Tenements, Rents, or- other Hereditaments,io 
23 poſſeſſion, reacrſion or remainder,or of rents,or ſeruices 
22 Incident ro any reuerſton or remainder, and hauing no 
2». Manors, Lands, Tenements, or Hereditaments holden 
». ofthe King, his Heires or Succeſfors, or of any other 
»» Penſon or: perſons by Knights ſeruice , ſhall haue fu) 
22 andffree liberty, powerand authority, to giue, diſpoſe, 
-» Wwillor deutfeto any perſon or perſons (except bodies 
2» Politike and corporate)by his laſt Will and Teſtamenr, 
2y 10 writing,or otherwiſe, by any a& or adts, lawfully exc- 
» cuted in his life, by himſelfe ſoly, or by himſelfe and 
93 Other ioynely, ſeuerally, or particularly, or by all choſe 
» Wwayes Orany- of them , as much asin him of right isor 
,» ſhallbe, all bis faid Magners, Lands, Tenements,Rents, & 
»» Herediaments,or any of them,or any Rents,commons, 
- 2». OF Other, profits or commodities, out.of, or to be nf 
cclue 
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ceined of the ſame, or our of any parcel thereof, at his 
owne free will and pleaſure, any clauſe inthe faid 
former At notwirhſtanding., 

And further be it declared and enatted by the autho- 
rity aforeſaid, that all and ſingular perſon andperſons , 
hauing a (olecſtateor intereſt in fee-ſimple, orfeized in 
fee-limple in copercenary,or in common in fee-fimple , 
of, or in any Manors , Lands, Tenements, Rents, or 
other Hereditaments , in Poſſeſſion, reverſion orre- 
mainder, or of & in any rents,orſervicesincidentto any 
reuerfion or remainder, holden of the King by Knights 
ſcruice in cheefe , or of the nature of Knights ſeruice 
in cheefe,hath, andby the aurhoriry of this preſent Par- 
liament, ſhall haue full and free liberty, power and au- 
chocity, to giue, diſpoſe , will or affigne roany perſon 
or perſons((except bodies politike and corporate) by his 
laſt Will and Teſtament in writing, or otherwiſe by any 
at or ads lawfully execuredin hislife, by himſelfe ſoly, 
orby himſelfe andother joynrly, ſeuerally, or particu- 
larly, 'or by all thoſe wayes or any of them, as much as 
in him of right is or ſhall bee, twoparts aſwell of all the 
ſaid Manors , Lands, Tenements, Renrs, and Heredita- 
ments, as of all and ſingular his other Rents and Here- 


other profits or commodiries,our of,or to be perceined 
of the ſame ewo parts,-or our of any parcel! thereof, 1n 
three parrs to bee diuided, or as much thereof, as ſhall 
amount to the full and clecre yearely value of rwo 
parts thereof , in three parts to bee divided, of what 
perſon or perſonsfocuer they be holden.art his free wiil 
and pleaſure. And that by the aurhority aforeſaid, the 
{aid WHI fo declared, ſhall bee good and effeftuall for 
ewo parts of the faid Manors, Latids, Tenemenrs and | 
Hereditaments, although the Will ſo declared be made 
of the whole, or of morethan of two parts of rhe ſame. 
The ſame dinifon to bee made and ſet forth by the 
M = deuifour 
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_ ditaments, or ofany of them,or any rents, commons, or ,, 
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deniſourge Owner ofthe ſame Manors , Lands, Tene- 
ments, and Herediraments by his laſt Wilt in writing, or 


otherwiſe in writing. And in defaulr thereof, by a Com- 
miſſion co bee granted our of the Kings Conrt of the 
Wards and Liueries, vpon the enquiry of the rrue value 
thereof, by 'the Oaths.of tweluemen, and'returne or 
certificace thereof had in theſame Courrt, of the ſaid 
Manors, Lands, Tenements, and Heredicaments, diuiſi- 
onto be made by the Maſter of the Wards and Liueries, 
if. the Maſter of the, Wards and Eiveries for the time 
being;; and the parrics thereunto, cannor-otherwiſe a- 
gree vpon the fame diviſion. Andrhatthe ifſues and pro- 
fits ofthe two parts of che ſame Manors; Lands; Tene- 
ments and Heredinaments, vpon euery ſuch diviſion, to 
be reſtored to them thar ſhall haue right ,or Title to the 
ſame, fromthe dearhof the Ownerordeuiſor thereof. 

And further be ir enatedand declared, by authority 
aforeſaid, thar all and {ingular perſon and perſons , ha- 
uing a ſole eſtate or. intereſt in tee-ſimple;, or ſeized'in 
fee ſimple, in-copercenaxy, or-in'common ,\ in fee- 
ſimple of and'in any Manors, Lands, Fenements, Rents, 
or other Hereditaments, in poſicſhon, reuerſion , or re- 
mainder, or-of apd-in any Rents or ſervices, incident to 
any. reverſion ar. remainder:, holden. of the King, his 
Heires. os Sngeeflors by, Knights ſeraice , and” nor in 


- ” - oo 


or any of them ſo hajden by Knightsſeruice , or-any 
| Rents: 
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What this ma yhe deuiſed bywil, 


Renrs common or other prohrs or commodities, out 


of, orto be percetued of the ſame two parts, or our of - 


ary parcell thereof, in three parrs ro bee diuided, or as 
much rhereof, / as thall amount to thefull and cleere 
yearely value of two parts rhereof, in three parts to be 
dinided, at his free will and plealure. And thar the ſaid 
will ſo declared by authority aforeſaid, ſhall bee good 
and effeCtua}l, for two parts of the ſaid Manors, Lands, 
Tenements, or Herediraments,. alrhough the Will 
ſo declared be, or ſhall bee made; of the whole Lands 
and Tene.nents,{o holden byKnights ſcruice,orof more 
than oftwo parts, of the ſame.. And alſo for the whole 
of all orher fic Ma- ors, Lands, Tenements, and Here- 
diraments, or any of them, not holden: of the King by 


Knights ſervice in cheete, or otherwiſe by Knights 


ſcrutce, nor of any other perlon by Knighrsſervice,and 
of any Rents, commons, or other proars or commo- 


dirics, out of, or to be perceived of theſame , or our of 


any parcell chereot at his free will and pleaſure. The 
fame dinifton to bee made and fer forth, by the Owner 
of the ſaid Manors , Lands, Tenements, and Heredira- 
ments, by his Jafſt Will and I eſtamenrt in writing, or 
otherwiſe in writing. And in default thereof, toras much 
ofthe ſame Manors, Lands, Tenemenrs, and Heredita- 
menrs, as ſhall concerne rhe Kings intereſt, by commiſ- 
ſion.ro be directed ourof the Kings Court of the Wards 
and Linerics, i9 mannerand forme as 1s aforeſaid, if the 
Mafter of the Wards and Liucries for the time being , 
and the parties thereunto,can not otherwile agree vpon 
meſame diniſicn. And thar reſtitution of the iflves and 
profirs of the rwo parts thereof, ſha)l be had and made, 
in manner and forme aboucſaid. And for ſuch of the 
fme Manors, Lands, Tenements and Hereditamenrs.as 
hall concerne the intereſt of any other Lord or Lords, 
by Commiſſion to be granted out of the Kings Cont ot 
Chancery, tocnquire thereof, by the Dathes of twelue 
M 3 men, 


T he third part. 
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men. if the ſame Lordor Lords, and the. parties there- 
unto cannor otherwiſe agree vpon the ſame diuiſ10n. 
And bee it ſurther enacted and declared by authority 
aforeſaid, that the ſavings, reſcruings, and prouiſions, 
concerning ſaving of the cuſtody, wardſhip,releefe, and 
primer ſciſon'ro the King, of ſuch Manors, Lands, I c- 
nements.aud Herediraments,or as much thereof,as ſhall 
appertaine vnto him , by vertue of the ſaid former act, 


and by the declaration and expoſition thereof, declared . 


by thispreſent a&t,during the Kings intereſttherein.And 
alſo of the cuſtody and Wardſhip to other Lords , of as 
much of ſuch Manors. Lands, Tenements and Heredi- 
raments holden of them, as ſhall! amount and extend to 
the cleere yearely: value of rhe third part thereof, ouer 
and aboue all charges , without = diminution Or a* 
bridgement of the third part,or of the full profits there- 


. of, compriſed and mentioned in diners Articles in the 


ſaid former a contained,: by the authority aforeſaid be 
and ſhall be intended, expounded, and taken, as hereaf- 
rer enſueth : thatis to ſay , that the King ſhall haue and 
rake for his full rhird part ofall ſuch Manors, Lands, 
Tenements.,. and Herediraments, whereunto hee is. or 
ſhall be inticuled by the ſaid former a&;and by this pre- 
ſent a, ſuch Manors, Lands, and Tenements , as ſhall 
by any meanes diſcend, or come by diſcent ; as well of 
tne eſtate of Inheritance in fee-taile, as in fee-ſimple,or 
in fee-taile, oncly to the Heire of any ſuch perſon, or 
that ſhall make any will, gift, diſpoſition , or deuiſe by 


his laſt. Will in writing, or by anya@or afts,lawfully ex- 


ecuted in his life, immediately after the death of the 
ſame deuiſor or Owner thereof, And thatthe Will . 
gift, and deuiſe, ofeuery ſuch deuiſor or Owner, of and 
for the two parts of the ſaid Manors, Lands, Tenements 
and Hereditaments reſidue,ſhall by the authority afore- 


laid, be and ſtand good and effectuall in the Law, albeit 
5; the ſame Will gitr or deuiſe, be had and made of all his 
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"What things may be dealjed by wil, 


fee-ſimple Lands, Tenementrs, and Hereditaments, and 
in caſe the ſame Manors, Lands, Tenements, and He- 
reditaments, which after the death ofany ſuch Owner 
or deuiſour, which ſhall make any ſuch gitft,diſpoſirion , 
or deuiſe , by his laſt Will in writing, or otherwiſe by 
any .a&t or ats, lawfully executed tn his life to his 
Wife, Children, or otherwiſe, as is aforeſaid, which 
ſhall immediarly after his death,diſcend, reuert,remaine 
or come.,to his Heire or Heires, as well of eſtare of In- 
herirance in fee-rail,as of eſtate infee-ſimple;or fee-taile 
onely, be not, or ſhallnot amount or extend to the full 
cleere yeerely value of the full third part, with the 
full profirs thercof, of all the ſaid Manors,Lands, Tene- 
ments, or other Herediraments of the ſaid deuiſor or 
Owner, according to the true intent and meaning of 
the ſaid former a&, and of this preſent att; that then 
the King ſhall and- may haue and take , into his hands 
and poſſeſſion, ro make vp his full third part, with the 
fall profits thereof, according to his interett therein, as 
much of the other Manors, Lands, Tenements, or He- 
reditaments, willed, giuen, diſpoſed, or afhgned by any 
{uch perſon rohis Wife , Children, or otherwiſe, as is 
aforeſaid, as with ſuch of the ſame Manors, -Lands, Te- 
nements, and Herediraments deſcended , or by any 
meanes come vnto the Heire , as Heire of any ſuch de- 
uiſor or owner , ſhall make vp the cleare yearely value 
of the ſaid full rhird part, with the full profits thereof, 
of all the ſaid Manors, Lands ; Tenements , Heredira- 
ments, of euery ſuch Owner or deuifor ,- fo to bee had 
rothe King, in the Title of Wardſhip or primer fcj- 
{on, asthe caſe ſhall require. And the deuiſton rhereot , 
robee had and made.and with the reſtirution of the pro- 
firs of the ewo-parrs of the {aid Manors , Lands, Tene- 
ments, and Hereditaments, in ſuch manner and forme as 
12 aboue rehearſed. And like benefit and advantage, ro 
be given, had'and raken, by the (aid authority, ro cuery 

M 4 Lord 
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'The third part. 


Lordand Lords, of whomany ſuch Manors, Lands, T-e- 
nements, or Herediramenrs, beene or fhall be hoiden by 
Knights ſeruice, in manner andforme as is aboucſaid, 
concerning onely his or their rhied pants-thercot , ac- 
cording to their ſaid intereſt thereln, ; 

And. be it further enaded,by the authority aforeſaid, 
that if it happen the ſame third part, or.any part therc- 
of, left, willed, or aſſigned, to the King or other Lord; 
at any time duringtheir interefts therein, to be lawfully 
euited or determined.thatrhenthe King and the other 
Lord, ſhali haue as much of the two parts reſidue, as 
ſhall accompliſh and make vp a full third part, in cleare 
yearely value,after rhe rate and portion of ſuch Manors, 
Lands, Tenements.and Herediraments, as ſhall then hap- 
pen to remaine, of the {ame third.part,, not euicted nor 
determined; and of the other rwo parrs of ſuch Manors, 
Lands, Tenements, and Hereditaments, as the King op 
other Lord ſhould .or ought to haue had, by vertue of 
the (aid formeract, and this preſent at :and rhe (ame ro 
bedeuided,ia manner-and former aboue rehearfed, any 
clauſe jn the faid former at, notwirchſtandiag. 

Andbe it fur:her enacted and declared by the autho- 
rity aforeſaid, char the ſauing and reieruivg for fines for 


 alenation, byany-fuck laſt Will and Teſtament, cf ſuch 


Manors, Lands, Fenements, or Hereditaments, holden 
of rhe King by Knights ſeruice in cheefe, or of the 


nature of Knights ſeruice in cheefe, or byſocage in 


cheefe, or of the nature of ſocage tenure in cheefe., or 
for fines for alienation, of ſuch Manors, Lands, Tene- 
men's,or Hereditamems, whereof there ſhall be any 
alreration of free-ho{d, or of Inheritance, made by any 
ſuch laſt Will, compriſed in diversand ſundry Arricles, 
mentioned inthe Fd former a&t.,, bee and ſhall be in- 
rended, expounded, taken, deemed, and iudged, by the 
authority: aforeſaid, thar all ſuch perſon or perſons, to 
whom the-ſaid Manors, Lands, Tenements, or Heredi- 


22. taments or any of them, be ox ſhall be giuen, diſpoſed, 


willed, 


. aremainder ouer in fee-ſimple,roapy periop or perſons, ,. 


What thinss may be deniſed by Will, 


willed, or deviſed.,by any ſuch laſt Will, ſhall be exone- 22: 
rared:, acquitted. and diſcharged for cuer., againſt the 2 
King, his Heires , and Succeflors, forall fuch fines for. » 
alicnations, by any ſuch laſt Will or Teſtament, with-- 55 
out Jicence, by ſuing forth of the Kings pardon for alic- 5 
pation our of the Kings Court of Chancery , paying to. :5 
the King, his Heires or Succeſlors,. for the fine of euery >» 
ſuch alienation , rhe third part of the yearely.value of 33 
the ſame Manors, Lands, | Sata ax, or other Here- 55 
diraments, to:him or them willed or deuiſed : and this 55 
at from time to time, ſhall be a ſufticientwarrant,to the 33 
Lord Chancellor of England, or Keeper. of the. great 3, 
Seale,for the time being,for the granting our of the ſaid zz 
pardon or pardons, vnder the Kings great Seale. as here- », 
tofore harh bin vſed for pardons for alienations withoat 4» 
any further ſure to bee made to the Kings for the ſame. , 
And iris furrher declared and enacted, by the autho- 3, 
nitie aforeſaid , that Wils or Teſtaments, made of any 3, 
Manors, Lands, Teriements,or other Hereditaments,by 5 
any woman Couert, or —_ withinthe age of 21.years, », 
[diote , or by any perſon Je non ſave memorie, ſhall not >, 
be rakento be good or eftectuall in the Law. _ 
And further beir enacted by the aurhoritie aforeſaid, ,, 
that if any perſon or. perſons, having. cſtare of inherie. ,, 
rance, cf,.or in, Manors, Lands, Tenements, or Heredi-. ,, 
raments , holden by the King, by Knights Secuicc in ,, 
cheefe, or otherwiſe of the King by Knights Seruice,cx. ,, 
of any other perſon or perſons by Knights Service, hath ,, 
giuen at any time fithen the twentierh day-of the faid ,, 
zoneth of Iuly, 32.Hen.8.4vno Dom.x 540.0r hereafter ., 
ſhall give, will,deuiſe,oraffigne, by will or ocher atexe-. ,, 
cuted in his life, his Manors, Lands, Tenements, or He- - 
reditaments, or any of them by fraud or couin, toany Fo 
other perſon or perſons, for terme of yeares, life , or 
liues, with one remainder ouerin fee, or with diuers 
remainders,ouer for terme of yeares,life or in raile,with. ,, 
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The third par t, 


or to hisor their right Heires, or at any time ſithence 
the {11d 20. day of Iuly , hath conneyed or made, or 
hereafter ſhall conuey, or make by fraude or couin,con- 
rrary to the true inrenr ofrhis aft, any eſtates, condiri- 
ons, menalries,tenures, or conueyances, to the intent to 
defraade'or deceine the King of his prerogartue, primer 
ſeiſon, linery, relecfe, wardſhip, Mariages or rights : or 
any other Lord of rheir Wardſhips, releefes, hariots,or 
other profits, which ſhould or ought to accrue, grow, 
or come vnto them or any ofthem,by,or afrer rhe death 
of his or their Tenant , by force and according to the 
former ſtarute , and of this preſenr a&t and declargtion : 
and the ſame eſtates andother conneyances,being found 
by office to bee fo made orcontriued by covuin , frande, 
or deceit.as is aboneſaid,contrarie to the true intearand 
meaningofthe ſaid former at,and ofthis a& : That then 
che King ſhall hane as well rhe Wardſhip of the body , 
and cuſtody ofthe Lands, Tenements, and Heredira- 
ments, as linery, primer ſciſon, releete, and other pro« 
fits, which ſhould or ought to appertaine to the King , 
according to the true intent and meaning of rhe ſaid 
former att, and of this preſent att, aSthough no ſuch 
eſtates or conueyances by couin , had neuer beene had 
- or-made vntill the ſajd'office bee lawfully vndone by 
rrauers or otherwiſe. And that the orher Lord and 
Lords, of whom any ſuch Manors, Lands, Tenements , 
or Hereditamenrs ſhall be ho[den by Knights ſeraice, 
as is aforeſaid, ſhall haue their remedy in ſuch caſes, for 
his or their Wardfhips of bodies and Lands, by Writ of 
right of Ward, and ſhall diftreine and make atowrie or 
recogni{ance, by themſelnes or their Baliffes, for their 
reliefes, hartots., and other profits, which ſhould haue 
beene to them dne, by, or afrer the dearth oftheir Te- 
nanr, as it no ſuch cſtate or conneyance had beenc had 
or made.Sauing and reſerving alwayes,by the authoritie 
aforeſaid the right and title ofthe donees , feoffees, 
e124 20 G01, 15 1 495 © Yeafſets, 
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IWhat things may be dewſed by ill. 


leaſſees, and deuiſees rhereof, againſt rhe (aid deuiſour 
and his Heires, after the intereſt and Ii itle of rhe King 
orother Lord therein ended and determined- 

Prouided alwayes that this act, explanation;and de- 
claration, or any of them, or any thing in this faid a&, 
explanation or declaration contained , ſhalknotextend 
rothe Will or deuiſe of Sir To G4ynsforae, late of 
Crowherſt,in the County of Surrey Knight, deceaſct : 
Nor to the Will or deuiſe of Sir Peter Filpot Knight 
deceaſed : Nor the Will or deuiſe of Richard Creſwell 
{are of Matringleyin the Countie of South. Gentleman 
deceaſed, nor rothe Will or deuiſe of Thomes Vator tate 
ofthe County of Berk. Gentleman deceaſed, Son of 
Sir Thomas Vnton Kuight allo deceaſed : or ſhall bee in 
any wiſe preiudictall or hurtfull , to any perſon or per- 
ſons, for Or concerning any Manors, and Lands, Tene- 
ments, or Hereditaments, contained or ſpecifed in the 
ſaid willes or deuiſes, or in any of chem , bur thar the 
fid Iafſt Wills and deuiſes, and euery of them, ſhall 
ſtand, abide, remaine;and be, inthe ſame caſe, force and 
effeCt in the Law, to all intents,purpoſes and conſtructi- 
ons, as the ſaid laſt Wills and deviſes, and euery of 
them, were before rhe making of this aft, declararion, 
and explanation, and of none orher effect orforce : this 
at, declaration, and explanation, or any of them, or 
any thing therein contained to the contrary thereof in 
any wiſe notwithſtanding. | 

Provided alway, and bee it enafted by the authority 
aforeſaid ,.char all and euery perſon and perſons from 
whom the King and other Lord or Lords, ſhall take 
any Manors, Lands, Tenements, or Heredicaments for 
his or their fall third part, orro make vp his or rheir 
third part,ſhall and may, by authority of this preſent aft, 
in any of the caſes aforeſaid vpon his or their bill exhi- 
bited in the Kings Court of Chancery , againſt all and 
*uery ſuch perſon and perſons , which ſhall be — 
| y 
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T he third part, 
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239 by orvader any ſuch Will, gitr, diſpoſition or deuile , 
» tothe other-rwo parts , have ſuch contribution or re- 
5» compence for rhe ſame, 2s by the Chancetlor of Eng- 
»z land, orbythe Keeper of the grear Seale of England 
» for thetimebeing , fhall bee rhought good and conue- 
» nient. | 


Of the deniſe of Goods and 


Chattclles, 


Ts Al menner of Goods and Chattell:s may be deniſed 
Fy will, certaine caſes excepted. 

2 The raleof the deniſe of Lands contrary to the rule 
of diſpoſing of goods. | 

Ve . 

TF Oncerning the ſecond kind of things de- 
z uiſcable by Teſtamenr,namely goods and 
4 Charrles; this may be delinered for a rule: 


may be bequeathed, or deviſed by Wil! 


© LeererzMdelegs or Teſtament *, certaine cafes onely excepted ®. 


$ ram corporales, [1- 
ſtit. de leear, & tbids 


V hich Rule is + cleane contratie tro the former of 2 


DD.Lindw-inc,fta- the deuiſe of Lands, Tenements,and Hereditaments:for 
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they cannot bee denilſed, ſauing where ſome cuſtome, 
or ſtature hari gained liberrty,ofbequeathing or Aeuiling 
ofrhe ſame ©: Bur heere in ſtead ofthe Negariue rule, 
is ſer downe the Afﬀirmartine, the exceptions of which 
rule are prolecuted in the next Paragraph. 

In rhe meane time, before we proceed any furcher, 
it ſhall notbee amiſſe, ro recite ſome few ampliations , 
ſhewing , how the'3 faid Afﬀtrmatiue rule is extended. 
The firit ampliation is, That nor onely that thing,may 
be deuiled or bequearhed ,- by the Teftator, which is 
truely exranr, or hath an apparanr being, arthe time ot 


&. 


the mating oithe Will ,. or death' of the Tyſtaror, but 
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that thing alſo whichis not in rer#m naturs, whileſt the 


Teſtator liueth : rherefore ir is lawfull forthe Teſtator, 


_ to bequeath: the corne, which ſhall bee ſowne or grow 


jn ſuch a (oyle after his death; or the Lambs which ſhall 
come of his flocke of ſheepe, the next yeare, depaſtu- 
ringin ſach a field.” Bur it there ſhall be no ſuch corne 
growing in that ſoyle, nor any Lambs ariſing out of thar 
flocke, rhen the Legacie is deſticute of effe&, becauſe no 
ſach thing is extant at all, as was bequearhed +. Bur ifthe 
Teſtator ' deuiſe a certaine quantity of graine, or 
number of Lambs, as for the purpoſe , rwentie quarters 
of Corne, or twenty Lambes, and doth will and deuile, 
that the fame ſhall bee paid , out ofthe Corne, which 
ſhall grow'in' ſach a field , orarxiſe of his ſheepe, de- 
paſturing in fuch a ground : though nortſo mnch, or 
no Corne ar all, there: grow, or not any, or nut {© 
many Lambes there ariſe : yet neuerthelefſe the execu- 
ror is compellable by. Law to pay the whole Legacies 
entirely 5; becauſe the mention of the ſoile, and of the 
flocke, was rather by way of demonſtration, then by 
way of condition, rather ſhewing , how or by what 
meanes the faid Legacy might be patd, then wherher it 


ſhould be paidar allyeaorno, which intention ofche 


Teſtaror is' colk&ed ty this, rhar the quantity is not 
toyned to the ſubſtance ofthe Legacy , butto the pay- 
ment thereof onely , otherwiſe the Legacy were 
voyde, as hereafter more fully is declared. Howbeit in 
contra@sand grants among the Huing,irſeemeth thar the: 
Lawes of this Realme doe not acknowledge any ſuch 
diſtintion; whether the quantity of the thing'granted , 
be ioynedto the ſubſtance, orto the payment thereof, 
bur that it is due irrborh caſes : fo that if a man grant to 
A... an annuity of ten pounds. to receiue our of his. 


coffers, though he hane neither coffers, normoney in 


them; yet his perion{halbe charged with the annuity , 


becauſe rhe: grant it ſelfe , induceth a charge from the 
granten 
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granter. So likewiſe ifa man grant an annuity of renne 

ounds our of his Land in Dale, though hee bave no 

od in De/e,yct is notrhe grant thereof voyd , bur his 
perſon ſhall be charged therewith % 

The ſecond ampliarion is, That albeit by deed of 
gifr, made inthe life time of any perſon, ro another, of 
all his goods and chattek, debts or things in aCtion, doe 
not paſſe : yetifrhe Teftacor by his laſt Will and Teſta- 
ment,doe giue or bequeath to another any debt due vn- 


_ rohim, or a thing in aftion belongingvnto him z the 


Legacy is good, and effectuall in the Law 7, and may be 
recquered inthis manner : that is to ſay, if the Teftaror 
doe make the Legarary Executorof thar particular debr, 
or thing ination bequeathed : then the Legatary as 
Executor thercof,may commencelſure in his own name, 
and recouer the ſame ro his owne vie, againſt him by 
whom it was due. Bur if the Teſtaror doe not make 
rhe Legatary Executor of the debt , or thing in aftion 
bequeathed, then his remedy lieth in the Ecclefiaſticall 
Court, where he may conuent the Executor, & compell 
him cither to ſue for that debt ina Court competent , 
and vpon the recouery and payment thereof, to pay it 
ouer, to the Executor -: orelſe to make a letter of At- 
rurney to the Legatary for the recouery of the debt , 
or thing in ation bequeathed, in thenameof the Exe- - 
cutor.to the vie of the Legatary *. Howbeir if the Teſta« 
ror himlelfe,afterthe making of his Will, exaQ the debr 
bequeathed,then is the Legacy void 2.Or if the husband 
make his Willof a debt. or other thing in ation, which 
he hath in right of his Wife, the Legacy is voyd : and fo 
itis, If he diſpoſe of any chattell reall, or leaſe which he 
holdeth in right of his Wife ; for after the Husbands 
dearh,they returne to the Wite **, 

The third ampliation is, that albeit the Teſtator 
have no ſuch thing of his owne, as is bequeathed , yer 
neuertherlefle the Legacy is good in Law ; therefore it 

the 
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the Teſtaror doe bequeath a Horſe or a yoke of Oxen, 


4 the Legacy isgood in Law , though the Teftaror haue 

X neither Horſe nor Oxe of his owne **, But who ſhall *t L-legarogenerss 
make choice in this caſe of rhe thing ſo bequeathed, is non we. he 

f a queſtion not to bee negleted: And the ſolution is omnesDD.ibid, 

f this; that if the Words of the deuiſe, bee direfted to 

4 the Legatary,as fthe Feftaror-ſhall rhus ſay : I will that 

8 A. B-(hall haue a Horſe, the choyce dothi belong to the 

4 ar ct bur ifche words be direQed to the Executor: 

asif the Teftator ſhall thus ſay, I will that my Executor 

h giue to A.B. a Horſe, the election doth belongro the 

- Execuror '*: Provided nevertheleffe, tharrowhomſo- 13 DD-in dilegats: 

" euer the election doth belong, whether tothe Legatary, um $ han 9,66. | 

h or tothe Executor, they muſtnotbe vnreaſonable in Couar.inc.ludicance 

« ” their eJetion,. but frame themſelues to the meaning of &*<tacx03, 

- the Teftator,, ( as clſewhere I have delinered ) 5 o- 13 Infparts A 

4 therewiſe the Legarary might make choyce ofthe beſt ©) Py 

ol Hocſe, and the Executor of the worſt ta the Countrey, 

” contrary tothe meaning of the deceaſed. To thispur- : 

F Sy is well ſaid, though heewere no Lawyerthac 

i Eſt modus inrebus, ſunt certi denique fines, 

t Omos vitra, citraque nequit conſiſtere redum. 

Ny A fourth ampliation might be added out of the civil} 

| Faw, that it is lawfull for the Teftator to bequearh , 

al not onely his owne things or goods , butallo another 

4 mans , which the Heire muſt buy, or elſe pay the value 

h thereof, if the Owner will not (el! them *4 : but becauſe x4 $ non folum: Ins 

A the ciuil}Law in this point, is not onely contrary to the fr: a 2) alicnum 

* Lawes Eccleſiaſtical of this Realme *?, buralſo ro the ,; Cop. fltas dete- 

< Lawes Temporall ** , in ftead otan ampliation, I haue fta-ex.&ib,Couar.in 
placed it as a limitation or exception to this afhir- m— ny 
matiue rule, 38, Bar. traGt. de dif. 

= ; inter lus can.& ciuil., 

t 1136. 36 Plowdenincaſ.inter Branzby & Grantham- DoR. & Stud, lib.z, cap-yIoprop#e 
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The third part 


" Diners kinds of Goods not deuiſeable by 
Will. 


t Goods which a man hath ioznthy with encthersonge 
be deniſed by will. 

2 What if the other ioynt-tenant bee made Exechtor , 
whether js the bequeſt good ? 

3 Goods which a man hath as adminiſtrator caunot bee 
ginen by Will. 

4 Emery Adminiſtrator accountable to the Ordinarie. 

s Difference betwixt the Executor , and the Executor 
of an Adminiſtrator. 

6 Goods of the Realme, that is to ſay, of the ancient 
Crowne and Tewels, cannot te einen by Will, 

7 Goods belonging to a Church or Hoſpital, cannot bee 
Aeniſed. 

8 Goods belonging to Citie, Borough or Conminelt ; 
cannot be deniſed. 

o Churck-goods cannot be deniſed, 

io Things which deſcend to the Heire , and not to the 
Executor, are not deniſeable by Will. 

11W/ ether the corne growing pon the ground whercof 

4 Man is ſeaſed in right of his Wife, be deniſeable. 

12 Whether 'corre on the ground be deniſeable by the 
leſſee, the leſſor being ſeaſed in right of bis Wife. 

13 Corne groving denifeable by the Tenant. by the car- 
teſie of England. 

14 Corne growing deniſeable by the Tenant in Dower. 

15 Whether cerne growing 072 Land morgaged , bee de- 

Hiſcable. 

16 Whether corme growing, may be acniſed by the T, eſta 
tors Denghter., where a Sonne aud Heire- is- afterwards 
borne, or wherein the Mother doth reconer her. Daxer. . 

I7 "The I: ſtator cannot bequeath that which is another 
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 Irſt,a man carnot giue or bequeath byWill 
any of thoſe goods or catrles which hee 
bath joyntly with another : for if hee 
ſhould bequeath his portion thereof roa 
| third perfan, this bequeſtis 'voyd by the 
Lawes of this Realme *, and the (uruiner which had 
thoſe goods or cartles ioyntly with anorher, ſhall haue 
that portion {o bequeathed, notwithſtanding the ſaid 
Will >. Infomuch tharift the Teſtarormake the other 
joynt=tenant his Executor , againſt the which Execu- 
tor. an ation is commended in the Eccleſtaſticall Court 
in a cauſe of Legacy: neverthelefle the Executor is not 
to be adjudged to poſleſſe rhe {aid goods as Execurtor , 
or by right of the Will, but by the Litle and righr of the 
ſurvinor<., and fo rhe Execuror is to be difmiſled, and 
the Will intharrefped ro bejudged void ©. 
Secondly.an Adminiftrator cannor make a Teſtament 
of thoſe goods which hee harh as adminiſtrator, roany 
perſon dying inteſtate ©, becauſe he hath notany ſuch 
goods ro his owne proper vſe *, but ought therewithall 
to pay the debrs and Legacies of the dead perlon, and to 
diſtribute the reſt, ( if any thing doe remaine) in godly 
3nd charitable vſes 8s : and for that cauſe, euery Admi- 
viſtrator is accountable ro the Ordinary tor ſuch diltri- 
bution of the goods ofthe deceaſed , commitred ro his 
Adminiftration ®. And albeit an Executor of an Execu- 
ror may admiriſter rhe goods of the former Teſtator i : 
yet the Executor ofan Admmiſtrator cannor adminiſter 
the goods of the former decealed', but 2 new admini- 
tion is to bee committed by the Ordinary of all the 


goods vnadminiſtred by the late Adminittrator, as if he 


had alſo died inteſtate, any Teſtament or afſignation of 
an Executor by him notwithſtanding * : By this then it 
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appeareth , that the authoriry of an Executor is greater 
then ofan Adminiſtrator ;foran Executor may appoint 
an Executor tothe firſt Teſtator , ſo cannot an Admi- 
niſtrator. How bee iran Execuror cannot giue away the 
g00 Is of the Teftator in his Will by Legacies, no more 
then an»Adminſtrator 1; for thoſe goods.are nor the 
proper: goods of the Execuror, butare to be imploye( 
for the beHffoofe of the Teſtaror ®-: andinthatrelpet 
alſo is the Executoraccountable rothe Ordinary,as well 
asthe Adminiſtrator *.-I meane ofa bare and meere exe» 
cutor : of whoſe diligence the Teſtator made ſpecial] 


choyle , ro whom nothing is bequeathed in the (aid 


Teſtament. Bur ofthe probrs and fruits, which happen 
and ariſe out of thoſe, goods, which belong toany as 
Execuror, hee may make his Teftamenr, though nor of 
the gocds themſelues, as harh beene atoreſaid ?”7. 
Thirdly , by the opinion of ders Juſtices of tl:is 
Realme and Dotors ofthe Canon and Ciuvil-Law, the 
goods of rhis Realme., that is to fay, of the ancien: 
Crowne and Iewels., cannot bee dffpoled by Wl] ®, 25 
is aforeſaid ?. -; 
Fourchly,thoſe- things, which belong to any Colleage 
or Hoſpirall, cannot be deuiſedby the: Teftamenr or laſt 
Will of the - Maſter ofthe {aid Golledge or Hoſpital! 4. 
The ſame-may bec-{aid of a. Mayor of any Citie or Bb- 
rongh , for kce cannot by his T eftament bequearh any 
thing belonging tothe Citie, Borough or Comminalty-, 
no-morethen a Maftcr.ota Colledge or Hoſpitall, ſuch 
things as he harh in right ofrhe Colledge of Holpiral , 
| Fiftly; the goods ofthe Church cannor be deuiſed by 
Teſtament * :but the Corne growing vpon the Glebe *, 
andcertaine other goods 'maybee bequeathed , as hath 
beene before. declared >, | 
Sixtly , thoſe: things which after the dearh- of the 
Teftator , deſcend to the Heire of the deceaſed, and 


not to his Exccurtor, cannot be.deuiſed by Teſtamesr ?, 


Except 
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except in ſuch caſes, where iris lawfull to deuiſe Lands, . 
Tenements, or Hereditaments, And therefore if a man 
ſcaſed ot Lands in fee or fee raile, bequeath his Trees 
erowing vpon the ſaid Landar the time of his death.,this 
deuiſe is not good except as before : bur if he deuiſe rhe 
Corne growing vpon the fame Land ar:the time of his 
death, from the Heire to ſome other perſon ;rhis deviſe 
is good , albeit the Land whereupon ir growerh be not 
deuiſeable : the reaſon of the difference 1s, becauſe rhe 
Trees are parcell ofthe free-hold,and deſcend rogether 
with the Land to the Heire, and not the Execuror :but 
ic isnor ſo of Corne , forthe ſame ſhall goe to the Exe- 
cutor as parcell of the Teſtarors goods. And therefore 
ifa man. bee ſeaſed of Lands in the right of his Wife, 
and ſow the Land, and deuiſe the Corne growing vpon 
the ſame Land, and die before the Corne be reaped : in 
this caſe rhe Legatary ſhall haverhe Corne, and nor the 
Wife : bur it is otherwiſe of graſſe, and hearbes not ſe- 
parated from the ground, at the time ofthe death of the 
Teſtaror, If aman (eaſed in fee in right of his Wiſe,doe 
let the ſame Lands for yeares to a ſtranger.and the leſſee 
ſowerh the ground , and afterwards the Wife dieth,the 
Corne notbeing ripe : in this caſe the leſſee may deuilſe 
the ſame Corne, notwithſtanding his eſtate be derermi- 
ned. Soisit, ithee that is Tenanr by curtefie of Eng- 
land of Lands, Tenements or Herediraments for his life, 
let the ſame Landto an orher for yeares, and the leeſſor 
die within the rerme of thoſe yeares -: in this caſe rhe 
leflee may deuiſe the Corne which ſhall be growing vp- 
on. the ſame Land, notripe at the time of the dearth of 
the Teſtaror, Likewiſe it the Tenant in Dower, ſow 
thoſe Lands which hee .hath.in Dower , and make his 
Executors, and after dieth, the Corne not ſeparated, 
there the Executors, ſhall hane the Corne, notwith- 
ſtanding the ſame be not ſeeded, and ſo the Tenant in 
Dower may deuiſe the Corne growing vponthar Land 

| N.z which 
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which ſhec holdeth in Dower ar the time of her death. 
Bur it is not alwayes lawfull for a man or a woman to 
deniſe the Corne by them ſowne : for ifa man eaſed of 
Land in fee doe infeoffee a ftranger in morgage vpon 
payment, ard not payment made on the partie of the 
feoffer, at a certaine day; and the feoffee ſow the Land, 
andrhe feoffer pay the mony arthe day appointed , and 
enter : in this caſe ir is thoughr,, rhar rhe- feoffre can- 
not deniſe the Corne growing vpon the faid Land. 
Likewiſe ifhe that 1s Tenant in taile of certaine Land, 
doe let the ſame Eand forterme of life.ard the leſſee do 
ſow the ſame Land; and rhe Tenanr in raile die, and rhe 
Ke doe recouer the ſame in formdon in the diſcenr be- 
fore the Corne be feparated*: ir is thought in this caſe 


_ thatrhe ifſue in tailemay bequearhthe ſameby his Tefia- 


ment... Moreoner if 2 man feafed in fee, hane iſſue ja 
Danghter, and die, his Wife being grear-with Child: ana 
che Daughter enter and ſow the ground, and afterwar:! 
before the Corne be ſevered, rhe Wife 1s delinered ofa 
Sonne., and thereupon his next friend doe enter for 
tiim ; yer the Daughter may deuiſe rhe Corne growing 
vpon the fame Lind : bar if after the ſowing of rhe 
Corne, and before the birth of rhe Sonne,, the Mother 
aath recouered her Dower againſt her Daughter, and 
the ſame Land thar is. ſowne, is allotred or affgned vnto 

er by the Sheriffe, for her Dower, in allowance of 0- 
ther Lands, rhere the Mother may deuiſe the Corne, 
growing vpon the ſaid Land, andnot her Daughter. 
Seanenthly, forafmach-as thoſe things which after the 
dearh ofthe Teftaror, deſcend to the Heire, and norto 
his Execuror. are not deuifable by his Will; except is 
fach caſes, where Lands,: Tenements , and Heredita- 
ments, be deuifable * therefore thoſe things which bee 
affixed vn the free-hold, are no-more devifable then 
the free-hold it felfe, as the windowes witch the tables. 
dormant, and benches afhxed rhereunro; or mortiſed 
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the earth. In ſo muchthar if a Tenant for yeares, doe 
ypon his owne proper colts and charges, ſer glaſle in the 


windowes of the trouſe , which he holdeth ofanother , 
the ſameis thereby made parcell ofthe houſe or Tene- 
ment; and being parce]lchereof,cannor be raken away, 


without danger of puniſhment for waſt,and conſequent- 
ly not deuiſable, by his laſt. Will and Teftamenrt. For 
wichour the glafle, rhe houſe is norperfed, as without 
the which, the ſame lying open ro rempeſts, and raine, 
the Timber thereof is ſubiect ro purrifaction and waſt , 
and therefore, the Glaſſe annexed vnto. the Window <3 
of the Houſe, either by nailes or orfterwiſe, togerher 
with the Furnaces, and Ouens, fer in Morter or Stone , 
ſhall acrew to the Heire of the Landlord,and not to rhe 
Executors of the Tenant **. T he like may bee refolued 
of the Wainſcot annexed vatorthe houte, eirher be the 
leſſor, or by the leflee; for being afhixed, it is parcel} 
ofthe houſe, and ſo not otherwile denilable, then the 
houſe it{elfe, whereunto ir is afhxed. Neither'is there 
any difference, wherher the ſame be affixed by nailes 


* great or little, or by skrues, or yrons,Jer in through the 


poſts or wals of the houſe : for being afixed ro the 
free-hold , by theſe or by any other wayes or meanes , 
che wainſcot cannor be remoued, by the Tenant, which 
if he doe he is puniſhable in an adtion of walſt, 2nd there- 
fore cannot make his Teftament rhereof *?. 

Finally, wherreas by the ciuill Law, it was lawfullfor 
the Teſtator to bequearh nor only his owne things,but 
an other mans alſo *: in ſo much that the Executor was 
compellable to r- :deeme the ſame thing, and deliuerit 
tothe Legatary, or if the owner would not fell ir, then 
tropay the iuſt value thereof. ro the fame Legarary b vN- 
lefſe the T eſtator were ignorant that rhe ſame thing did 
belong to another, and did ſuppoſeir to bee his owne : 
{n which caſe the! Legacy is void, ſo thar the Executor 
k neither bound to buy the thing, nor to pay the value 
3 theres 
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therof ©, becauſe peraduenture if the reſtaror had known 
thar ir had bin another mans,he would not haue bequea- 
thed the ſame*® : yer neuertheles bock! by the Lawes Ec- 
cleſiaſticall ©, and alſo by.-the Eawes ofthis Realme *, no 
man can bequeath or deuiſe any thing by his-Te{tamenr 
orlaſt Will, ſaving only th. which iz his ewne,and thar 
which hee harh ro hjs ptoper vie 8; aud if hee doe be- 
1eath any-other mans, the bequeſt is voide; ſo tharthe 
Bnotatcr is neither bound to redeeme the thing for the 
Legarary, nor topaythe value thereof; and thar with- 
out diſtintion,, whether the Teſtator did know or- not 
know, whetherthe thiag bequeathed were his owne, or 
another mans '. Bur whar if rhe Teſtator doc hequearh 
ſome thing, which at the time of the making of the Te- 
ſtament is not hiz, bur the Teſtator afterwards goth buy 
the ſame:whcraer is this thing due. or recouetabe by the 
Legararie,yea, or pay? By the ciuil] Law ir is nor due *, 
bur in ſome few caſes 1. By the lawes of this Realme ir 
ſeemerh that we are todiſ}inguiſh, wherher ſome ſpeci- 
all rhing bee deuifed or nor; for it a ſpeciall or certaine 
thing bee deuiſed, as if rhe Teſtaror doe bequeath the 
manour of Dale, then albeir the Teſtartor had no ſach 
manour when the wil was: made : yet by the purchaſe 
made atterwards, the Teſtatoris preſumedto have had 
this meanigg from the beginning, to purchaſe the ſzame 
for the beneft-of the Legatary, and ſo rhe deviſe is 
good B, Bur if tne Legacy be nor fpeciall bur generall.as 
4.the Teſtaror doe bequeath all his lands, then the Te- 
ſtator haning ſome lands at thetime of making the Te- 
ftament, and purchaſing other lands afterwards. rheſe 
landspurchaſed after the making of the Teftament, ſhal! 
not pafſe®, But howſoeuer the Lawes of this Realme 
haue determined concerning the deuiſe of lands tenc- 
ments,and herediraments,purchaſed afrer the making of 
the Teſtament : yer concerhing goods, if the. Teſtator 
doe beque.th any ſuch thing in genexall tearmes, as - 
| Horic 


'and authority of a Tutor, when the tuition is finiſhed, 


1 bo may make a Teſtament or not. uy 

—_ ms 8 w—_— 
horſe or an oxe,alrhough rhe teſtator haue neither horſe 
nor oxe atthe time of his Teſtament made, neither yer 
at the time of his death, the Legacy is nor therefore 
voide *, bur rhe Executcr is bound rodeliver an horſe, © Bar-Paul.deCaftr; 
or an OXe,as ellewhere is confirmed, where allo is ſhew- * alin L. legar. gee 
edto whom the choiſe belongerh inthis caſe, and whar ***lrereclegats 
manner thing 1s to be dehuered?, p Infra party;$ x. 


Of AſSigning Tutors, diſpoſing of Childrens 
portions, during their minoriries, 
| generally conſidered. 


x: Mazy queſtions about the tuition of Children. | J 
2 The matter oftwitions both large and uncertaine. 7 it. 


h. vj. 


F-I ſhould vndertaketo ſpeake fully of the 
aſignement, or appointing of Tutors to 
children, and cuſtody of their portions, or 
other rights during their nonage, not only 
many queſtions would offer themſelues to 

bee handled , (namely, who may grant the tuition, of 
whom, to whom, after what manner, whar is the office 


what action the pupill hath againſt rhe Turor.for the re- ol > 
couery of his righrs, orthe Tutor againſt the pupil! for 
the charge of his education and conſeruation of ſuch 
things, as are due tothe childz and finally, if the Turor 
Teſtamenrary excuſe himſelfe,or refuſe the turorſhip, 
whart order is to bee taken in the behalfe ofthe child :) 
which queſtions are ſo ample, and minilter ſogreat a- 
boundance of matrer, that ir is not poſſible ro compre- 
hend the ſame within any compaſle, ft for this briefe 
Treatiſe. Bur further , rhe cuſton es of this Realme are 
{odiuers and contrary one roan other, which doe con- 
4. cCerne 
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cerne this matrer,, that I might eafily fall into diuers 
EICOrs. | 
Wherefore as well' for that rhis matter ſhould not 
exceed the proportion of a juſt member,as alſo for thar 
I would be loath to play the blinde guide, I thought ir 
better, and more ſafe, ro referre the Reader to the lear- 
ned of euery place, of whom hee may be more ſuffct- 
ently certified of their particular cuſtomes , then to 1! 
vp this volume with the mulritude of different, yea,:nd 
contrary obſeruations, of ſundry Countries, and places 
within this Realme, whereof I can obraine no ſounder 
warrant nor. better aſſurance of the legaliry therof,then 
the bare reports, and relations of other. 
Howbeit,foraſmuch as within the Prouince of York, 
I my felfe have had ſome reaſonable experience ta 
theſe affaires for many yeares,, I thought it not amiſle. 
briefly co {tgnifie 1 lat is there obſcrued, | 
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Of the commiting of the Tuition of Children, bY 
4 | - and cuſtody of their portions, within 
the P-ouince of Yorke, 
1.No parents of any Corntry hawe like power oner their 
Children, as had the Romans, 
2 Whencethe autority of alſiening children,did & ſeend. a 
3 The cuſtomes of the North parts of this Realme , | 
wry Much reſemble the Cinill Law. ; 
$- vitje 
| - . —_ - b 
"3% 7X 81 POR Lbeit neither within this Realme of Eng- oh 
\ nk icks & bi lol land, nor within any Realme Chriſtian, in 
b. bs quacnpmrancur any Parents haue the like power over lip 
ptcm aut octo, in 1 - b I _ 
guidus-jasparriz po.  BSTIHES SL their children, as had the Romans *; to hs 
weſtatis confiltir, whom alone. that patria poteſias was pro- fu 
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 Whatthin 125 may be deuiſed by will 


er and peculiar” ; which was the cheefe cauſe where-- 
by they did and mighr by their Teftamenrs, commit the 
bodies of their Children, & their portions at rheir.plea- 
ſures, torhe cuſtody of others, according rorhe Ciuill 
Law © : yet in divers places within this Realme, and 
namely throughout the Prouince of Yorke, there doth 
remaine a certaine reſemblance-of char power and de- 
rermination of the Ciuill Law;as in many other rhings,, 
fo alſo in the aſſigning or appointing of Tutors by their 
Teſtamenrs or laſt Wils 4, whether we regard the per- 
ſon of the T eſtaror, or of him thart is aſſigned Turor., or 
of the children , or the manner of afſignation,, orthe 
office and authority of rhe Turor,or the meancs wher- 
by the Tuition is ended, which I muſt onely point ar. 


Whomayappointa-Tutor, 


The father may appoint 4 Tutor, by his Teſtament or 
 Iftwill. 

2 Whether the Mother may appoint a Tutor, 

3 Whether a ſtranger may aiſigne a Tutor. 

4 Whether the Ordinary may aiſzgne a Twlor. 


y: 3), 


EF Nderſtand therfore that by generall cuſtome=- 


A&) oblerued within the Prouiace of Yorke *, 
V&A; the Father by his laſt " ill or Teſtament, 
may for a time commir the Tuition of his 


b Eod.$ necenG trat. 
derepub, Angl.lib 3. 
c,7. intellige ramen 
re in gloilind, $ ws 
aurem. 

c L.1,M. de teſta. tu- 
rel g permiſlum. Io 
ſirdetutcl. 


d Ve paret ex his 
quz ſubſequuntur. $: 


$ 9,10,11,13,13,14«- 


2 De qua conſTery. 
din: aperuſli.. ep 
indubicarz tidc; atta- 
& inftrumenta 2nt;- 


ua, in archiuis Ar« 


Child; and the cuitody of his portion ® : chiepiſcopi Eborac. 
repolitz, conſtar, 


b Farcor quidem noftratiumliberos ab illa parria poteſtarefere Þluros, & qualiemancipatos ele, 
ve refert D. Smith in {uo tia. derepub, Anglize Quin tamen hec conſuctudo, que vel przcipue 
in partibus Borcalihus viget, ſua.manicarur zquitate & ratioue, negarinon poteſt. Quis enim di- 
ligentid.. de pupill: rebus ccgitat,quam parentes? aut cui majori curz efſe peterit, vtex eo maxi- 
me,quantumuis nulla alia ſubefſer cauia, ijs liceret morientibusin Teſtamentis ſuis defignare libe»- 
ris vice parentis evs, QUorum expe. ta tide norunt futuros efle hibcris ſuis-tutores, ideſt twitores, 


fuc getcoſorcs, 
for 


—_— 


* "Y 


* The third part. 


cE:quidem d-betur 
cadem prottus quan- 
ritas, nam vt quai- 
doque tizens, guan- 
doque ſemis compe- 
Lit(autho, nouiſlimo 
C.dec in offic.teſtoy,) 
pro numero libero- 
rum, itajure quo nos 
viimur , media-pars 
- debern: liberis,nulia 
reliQta vxore, qua ſu- 
. Perſtice, certia pars 
bonocum 155 compes 
teredignoicitur,ntr, 
cad pait.$ 16, 
-d Videintracadem 
Part.S 16, 
e Id qued juri ciuili 
conſonat {z. fi pater 
- filio emancipato tu- 
torem - aflignauerit , 
omnino Iudicis ſen» 
tentia confirmancus 
eſt, $ fin. Inflir, de tu- 
eel. 
f infraparr,s 5}. 


'F Corfirmarur quidemtutor amatre datus, ſed cum inquif tion 


for wichin thar Prouince , Children haue their, filiall 
portions of their Fathers goods, accordingtorthe ciui!! 
Law ©, except he be Heire, or aduancedinthe life time 
of his Father 4,which Teſtamenr and affignarion isro be 
confirmed by the Ordinary ©, who alſo is to prouide for 
the Execution of the ſame Teſtament £ 


If the Father die,no Turor being by him affigned.and 


the Mocher doe in her laſt Will and Teftamenr appoiar 
a Tutor, the ſame Will isto be proued, and the afligna- 
tion of the Turor confirmed 8. 

Andait no 1 utor be aſhgned by either ofthe Parents, 
rhen may aſtranger if he make the Orphane his Execu- 
tor, and giue him his goods, affigne a Tutor vnto him, 
which Tutor is by the Ordinary to be confirmedi. 

And if there benoTurorTeftamentary ar all,then may 
the Ordinary commir the tuirion of the Child ro his 
next kinſman *, demanding the ſame, according as in 
adminiſtrations, where any dieth inteſtate ', ſo rhatrhe 
Child be not Ward, for tken the Ordinary may nor diſ- 
_ - the cuſtody of his perſon , as is hereafter de- 
CIAred | 


_ 


epropter'fragile malicris conſi- 


um. Sufficir vero modica inquifitio fil'us ft inftiruatuc, alias requiricur magna, L.mater,C,dereft2: 


ture]. L.z.f.de confir.tut,Bar.in L.neturali. $ fiqueratur coed. þ 


L patronus ff. de confir.rit. 


nam quiinſtituicimpuberem, yiderur eum eligere quaſginfilium, Eripſe habetur loco parris.Bald. 


rin d.L.fpaironus. 


i &db.fipatronus. k Dchac poteſtatercſtimonium non obſcu- 


10m perh:benr omnia fers ata & inſtrumenterumrecentia, rum 2ntiqua, inarchiuis publicis Ar- 


.chi*piſcopi. Ebor. fideliter cuſtogica. 
tLzonus L-1. decurel. -M 


] -Namvbiſuccefſionisemo)umentumibi refider ruto- 
Infra cad.party x1. 


Who may be appointed Tutor. 7 


1 He #94t cannot be Executor raunot be Tutor. 
2 Whether hee that is vnder age or Iunatike may be op 
pointed Tutor, 
. 3 Whether a woman may be Tutrix, 


Q. x, 
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| " What thingomgy be deviſed by Wl. 


& x. 


{.Ny perſon may be aſſigned Tutor which is 
: not forbidden *: who'ts forbidden may: ap- 
peare by that which is hereafter ſpoken 
of.an Exccutor ® ; for hee thit cannot be an 
Execurtor cannot be a Tutor <. 

He thar is not 22, yeares olde, or is not of perfect 
mind and memory, may bee afſtgned Turor : but it isro 
be vnderſtood thar he ſhall be Tutor when he is of full 
age, or when he doth returne to fanity of minde 4. 

By the Ciuill Law a woman(the Mother and Grand- 
mother excepted ) cannot bee a(ſizned Tutrix ©: burit 
1s not obſcrued as a Law within the Prouince of Yorke, 


_ where not onely the Mother and Grand-morher are ad- 


mirred, bur orher women alſo, albeit they be Married, 
and ynder rhe gouernment of cheir Husbands *. 


To whom a Tutor may be appointed. . 


1 A Tutor maybe aſſigned to him that is not fourteene 
yeares 0, and to her that hath not accompliſhed twelue. 

2 After fourteene and twelue he and ſhe may chuſe their 
Enrators. 

3 Whew the Curator is 76 be confirmed. 

4 A Tutor may be aſſigned to the Ehild onborne. 


5 NoTutor can be alſuzned onto him that is Ward by: 


reaſon of his Lan1s. 
6 Ne#ther to Infants or Idiots Wards, 


7 Who fhall hawe the Ward flip of a Child that hath ' 


Lan. 
8 What the Gardiat nay dot. 
9 The hard eftate of Wards. 
19 All Infants Wards , are mot. ſubiet to like cou 


ditions. 


11 Who 


2 Quandoexcipiun- 
rur al1qui,rcliqui pro 
culdubio admictun- 
tur. Nam fimar ex» 
ceptio regulam in n6 
exceptis-Dec,& Cage 


n9l.in Lyx.de regejur 
ﬀ. 4 


b Infra part.s. 

e L.rcſta. ff. dereſtas 
turel, | 

d Sturioſus. Inftir, 
qui tur-teſta, dari poſi 
e L,jurenoftiolib.1. 
tcſta,cuirft. 


f Ve per afta &in- 
ſtrumenta.d. ſcacarij | 
Archiepiſcopi Ebor, 
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T he third part | 


11 Who ſhall be Gardian tothe infant which hath Lew 
3 ſocage. | 


12 Prochein emie accountable to the Ward after his 


full age. 


£ 


« L.nitel.C.derefta. 


tare$ permiſium, In(t. 
de twtcl. tit- quibus 
mo4is tur finitur. In- 
Nir. in prin. 

b $ leeminuiri. Inſt. 
decurator.L.divus.S 
Curatores, ff. qui pe» 
tut.L. matris.C. cod. 
in hn. quam op. lon» 
gzvus approbauir v- 
ſus. 

c L.mtcle, C. de tc 
Na.cnr.s dantur. inſt. 
de cura. 

d $ cum autem- Inſt. 

de rut. 

e $ furieh. Inſtir. de 
cur. &licer buſuſmodi 
perſonz majores int 
25-annis , erunt ſub 
curatione-d& furiofi. 


anhzc _—_— " ments, belonging to ſuch Infant or Idiotes. For by the 
encsrefſtatorem, vc : , | 

457-59 04 wi ad rt. Common Lawes' of this Realme of England, the Lord 

gem ſpeRerjureprz- Of whom the Infant doth. hold his Landg, fo ſoone 35 

--.” iq, Won the Father dieth, hath the wardſhip and ceping of the 
| Havent turorem PEITC » and ther eby Wet. leaſe pon the body of rhe 
rutornoneſtdangue. ward and his Lands *, whereof alſo hee may take the 

'E interdum-Inſt, de 

<a... g$ Start.pr#fopatuzrevis cy. Firzb-Breuedeidio:a inquirendo. h TraR.,dc 


rep.Ang.lib.z.c,,pcrfitar.ce PI ZIOp-ICBiza-17.Ed.cf1. & 6, 


Ty Tai Hts ia the ouſtpdy of the Prince q $a the 
cuſtody of an infant or Idiot may be dewiſed by the Teſtator, 


d. XJ. 
> Y the ſaid cuſtome generally obſerued 


within rhe Prouince of Yorke, a Tutor 
$ may be alligned to a boye ar anytime vn- 


teene yeares, and to a wench vntill ſhes 
hane accomplithed rhe age of twelue yeares *.Bur after 
thoſe yeares, hee or ſhee reſpeftively may chuſe their 
owne curators , Botwithſtanding their fathers Will ® : 
bur if they\doe not elect any other curator after rheir 
ſeuerall ages, then hee thatis afligned in the will, is to 
bee confirmed curator to either of the ſaid children, 


albeit he were abone fourreene yeares , and ſhee aboue 


twelue when the will was. made <. 
A Turor may alſo bee aſſizned to a child thar is not 
borne 4 * likewile to an Idiore. or him thart is lunarike <. 
Bur all this which is here aforeſaid is to be reſtrained, 
ſo that irbe nor ro the pretudice ofhim that isa Gardian, 
or hath the wardfſhip.of any jnfant-or minor *, or of any 
idiore, by reaton of any Lands, Tenementsor Heredita- 


till te baue accompliſhed the ape of four- 
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What things may be deniſed by Wil. 393 


profirs without account,ſo rhat he nouriſh and bring vp 
the Ward ': Andnort that onely, bur allo offering to his # dtrattderep-Angy 
Ward conuenable Marriage, withourdiſparagemenr , 
before one and twenty yeares, if it bee a man, or four- 
reenc if it bea woman : if the Ward refuſe to rake that 
marriage, he orſhe muſt pay the value ofthe mariage*, 1. Sin wen.c, 
which is commonly. rated according to the profrts of 
his Lands, which is a thing vrterly condemned of ſome, 
and greatly lamented of many , both graue andgodly, 
becauſe of the infatiable coucrouſneſſe of diners. in theſe 
dayes * :- for that-chereby ic commeth ro paſſe many | Vide d.rrav.. dere- 
times, that afreeman and a Gentleman, whiles he is an kb 45 gs 
infantof ſlender diſcrecion and leſſe experience , deſti- gadein, © © 
ture of his beſt friend, thar js co ſay, his naturall Father, 
and conſequently ſubiet to the ſubrilties and importu- 
nities of his crafty and*coueto's Gaylor, is bought and 
ſolde like abeaft, to ſuch as ſeeke ro make moſt aduan-- 
rage of him; and in the end, beſides many moe incon- 
ucniences, matched ro my Maſters daughrer, fiſter, 
couſin , or ſome other female, ro whom for her ver- 
rues and gentle conditions , if thine enemy ſhould bee 
preferred in marriage,thou couldeft with him no greatas- 
rorment (if it were lawfall for thee ro wih him any 
torment) Hell excepted. 
To theſe perils are theſe infants ſubte& which hold': 
Lands of other. by K nights ſervice, called in French 
Garde noble ®: for there is another kind of ternice;called .m dirra®;eod'sys; 
Gard Retarier , alizs Garin (otgge, or tenure by the | 
lough ®. This wardſhip fallerh ro him tharis next-of -n Fodewloco. 
Fin , and cannot inherit the Land of the Ward, as-, $4. Maleb.cars 
the Vncle on the Mothers fide, if the Land deſcend by av.5z.H.z. 
the Father.or the Vncle onthe Fathers fide, if the Land : 
deſcend bythe Mother ?. p Brook.tit,gardcins 


. . : 8 » + & prochein amie-n.. 
This Gardian, otherwiſe called prochein amie-isac- , 215.06. Thos: 


countable for the _ and reuenues of rhe Land to 1aw.verb,yrochcia as 


the Ward., as the 


uror for the gaods. and :chatrels mic. 
70 


- ws 
T 


T he third part. 


| 5. 194 you upper to rhe popill when hee is of full age 9. 
lib,3.c-5. p2> Concerning Idiots, ſuch is the prerogatiue- of the 
Princes ofthis Land, that they ſhall haue the cuſtody of 
all the Lands of narurall fooles , and may take the pro- 
fir thereotr without waſte or deſtruttion, of whoſe fee 
x Stat-EC-2,de Þ'Z* ſoeuerthe ſame be holden finding tothem neceſſaries *: 
reve And after the death of ſuch Idiots, the Land muſt be re- 
[ Eod.ftat. ſtoredro the right Heiresf, But in the meane time, that 
: 15 to ſay, during the nonage of the Ward, or during the 
life of the Idiote, the tuition-of thebody.ofthe ward 
or Idiote,-or of his Lands cannot be deuiſed by Teſta- 
ment, to any.other perſon, contrary to the courſe of 
Common Law, in preiudiceof kim to whom the ward- 
© Quiarmeremia- ſhip doth belong *,: ſauing the- Teſtator may commit 


bent: rutor nG darur, 
uSiqudem ynuſquif, DE cuſtody of ſuch goods and chatrels, as he doth be- 


que poreſt rebus ſuis queath tothe ſaid Infant or Idior, ro whom he will, and 


quamvelic legem im- "110 ; Ilu 1.4; 
Te takers Bhs during fo long time as he will «.If the-1diote haue Cop- 


| volumashab:turpro the ſuruey ofthe Court of Wards, but ſhall be ordered 


lege. L- ferrus. 4% in.che Lords Court, according to the cuſtome of the 


videaturper Firzher, Manor, astouching this point **. Alſo if a Coppi-holder 


09 009 57 die [ole (ſciſed of any Laads or Tenements ſo holden , 
r Oo 1 » . . ; 
6s Mo quochoon? his Heire being of the age of fourteene yeares; then he 


ſu gardiano acreſ- ſhall pay a fine vntothe Lord, and doe fealty, and bee 
cunt, Quare ramen admitted Tenant. Bur if the Heire be within the age 
per Stamford. ſup. d, . : 
prerog-rog.c. Idior, Of fFOurtcene yeares, then ſome Gardian ſhall bee ad- 
vide Dyer.folio z0z. mitted tO-OCcupie his Coppi-hold, and topay. and doe 


Anno 13-Ehiz. - : # : PTA 
ns Dail.0502 An- his ſeruice due for the ſame ; thatis ro ſay,if the Lands 


no 13QEliz. delcend from the Father, then the Mother. or ſome of 


hernext kinne ſhall have the occupation of the ſame 
Lands, vntill the Heire bee of age of fourteene yeares; 
and they ſhall alittle fine for the Gardian-ſhip : and the 
Heire at his entry ſhall pay the whole fine **. 


v1 Tons aA dams. 
«Court.Baron.fo). 14. 


Of the manner of appointing Tutors. 


1 ATutor maybe appointed ſimply or conditionally , to 
£4ay or from 8 day, | | 


2 The 


- *. 


9 


1 hat things may be deniſed by Will 


———— - 


2 -The condition depending , what is to bee done inthe 
meane time. : 

3 Lawfull to appoint ove or many Tutors. 

4 Whether where one Tutor is appointed , another may 
be:receined. 

5 Whether. diners being alſreped, one.Tutor alone may 
beadmitted..- | 

6 By what wards a Tutor maybe appointed. 71 

7 What if the Trſtator ſay, 1 commit my Children tothy 
power or to thy hands. 

8 What if he ſay, Icommit my 6/ul dren.vnto thee quicks 
#nd dead, 

' » What if he:ſay , Tiheſire thee to take care of my Sonne, 

Io The Teſtator may vſe any. language in the aiſugnatis - 

on of .4 Tutor, 


J---X1} + 


'Y the ſaid generall cuſtome-it is obſerued « De qua perpluris 
within the Prouince of Yorke *, that a maafta&reſta- indy 


| 7 - ſcaccario cxiſten. 
Turor may ve ahgn ed either {1mply > OT þg adcertum,Inftir; 


conditionally ®,and vantil a certain rime, Or qui-reſta; tutor dari 
from a certainetime ©. But no Tucor may. peP. 


incermeddle as Futor, vntlihee. be confirmed by the : HONED 


Ordinary , albeit hee be afligned Tutor ſimply 4, much ceftamentararurFff. 


lefſe where he is aſhgned conditionally, or from a cer- d Llegximus, & ibi 
TT". Bar,tf:de legitrurel. 


tatne TIME, may nee intermeddle as I uror , vntill the « L.uiſub conditios« - 
condition be extant *, or rhe time limiredbe expired f: neff.dereſtarure). 
bur the Qsrdinary' may in. the meane time commir the OR ons 
tuition , and hee thar isſo appointed by the Ordinary, g Bar.% alij in d.L, 
may for that time adminilter s. qui fub condicione, 
"G2: . . ; h ] £ plures,ff.dc te 
Moreouer it is lawfull to appoint- either one Tutor |, cc. 


alone, or many together ®, Where one alone is ap- +  gimerdam-Inſtin 


' pointed Tatos by the Teftaror , the Ordinary ought *©<*- 


' ; k L-non ſoldim.$-vir. 
not.to ioyne another Tutor ', vnleſſe hee that isnamed . ge excuſ. mm. gicf, 


Tator be lunatike * , or be abſent about the aftaires of o d:\Sinterdum. luſt, 
] the 9 cyrator, 


The third part, 


——_— 


13L.turor $ fiquis a>» 
f Fu, de ſuſpeR. 


rut, 

m Gloff. & Minſing. 
ind.$ inter dum. Inſtic 
decur, 

n L.;-de adminiſt, 
-rur FM, 

o L. legirimos.$ in 
legirimis. ff. de Iegit. 
tut.L,q47.de atminiſt, 
+TU: + 
-Þ Bald,in L.qui pu- 
pille, C. d: negotizs, 
-geſt. 

q L. Romanus, ff.de 
-tutor,velcurator,dat. 
.ab his. 

r L.1,de confir.tut.ff. 
& ibiBar. 1 .quoniam 
C.dereſta. Socin.co- 
f11,83.vol.1. 

{ lat. in L, manumil- 
Gonis.ff. deiiuſtir, & 
Jure.Boer. d:cif-$24- 
ybi attcſtaiur hanc 
opinionem, E&rutio 
rem,& veriorem cflc- 
t Molin, in addic. ad 
D:cium in c.ex parte 
dc app. extr, Socin. 
contil.8z volt. 

u Soc.ing. ccnfil.83. 
X Decay Parc. 
de app.ext.Boer.dc. 
Cil,1234.in priac. ” 
y Decin d.c.cx part. 


the Common Wealth ! : for in theſe and other like - 


caſes another Tutor may bee ioyned ®, ar leaſt during 
che impediment. Where diuers are appointed, there 
one atone may adminiſter *: which concluſion dorh 
proceed with leſle difficulty, when the corutors cannor 
or will nor meddle *, or rransferre their authority to 
him which dealeth 7; for they may doe that, and ſoalſo 
be his ſureties % 

Fr skilleth not by what wordsthe Tutor be appoin- 
ted, ſo tharthe Teltators meaning doe appeare:for they 
are nexertkeleſſe robe confirmed Tuarors *. 

Whcretcre if che Teſtaror ſay.I commir nry Children 
to the power of A.B. or I leaue themin his hands, ir is 
in effect, as if che Teftator had (aid, I make 4.8. Tutor 
to my Children! : ſorris, if he (ay;]T leaue them ro his 
gouernment , regiment, adminiſtration, &c *, 

If the Teſtaror ſay , I commir my Sonne to AB. both 
quicke and dead, with all his Legacies by me giuen; by 
tacle words it is preſumed, that the Teſtatgr meaor, 
thar A.B. ſhould be Turor to his Child, if he lined; and 
if he died, thentohauethoſe Legacies *. 

Ifthe Teſtator ſay, 1 defire my Wife to take care of 
my Children,during their minorites, al! eirthole word: 
doe nor neceſlarity inferre, or corclude a tuition, of 
rheir owne nature, bur rather that ſhee ſhould chaſtiſe 
them, when they deſerued to bee correted *, (for ro 
have tuition of children is a greater thing.andextenderh 


z Socin,d-confl 83. f ;rtherthento hane a care ofrhem onely?:neuertheles, 


wol.1. 


a L.r-de confir.rwur. ft 
Mr ira limiratu; $ qua» 
qaam in L. alicna. ﬀ. 
de neg. gefb.. vt per. 
Faſ.iin L.manumiſFo. 


.nes.ff,de luſtit.dejur 


tor as much as the ruder fort of people doe not know 
the difference of termes, nor the naturall' force of 
words * : Therefore ifanybee aſfigned Tutor by theſe 
foreſaid words.he is to confirmed *. 

Ihbefſ:me alſo may be ſaid where the Teſtaros doth 
commir his Child to the cuſtody of another:For albeir, 
ir bee a greater thing to haue the ruition of a Child.then 
ro Laue the bare caſtody of a Chily commitred vnto 

him 


—_ 
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1) hat things maybe deuiſed by lil, 
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him Þ : Yer in all things the will and meaning of the Þ Rgm 


Teſtator , is to bee obſerned and preferred before the 
property of che words 4, whe: cof perhaps he is ignorant? 
which meaningis ro be colle&ed by thar which went 
before, or followerh after in rhe Will, and by other 
circumſtances, which the diſcreere Tadge ought ro eh 
quure ©, | 

Finally, it skilleth not in what language the Tutor be 
aſhgned, wherher in Enghth , Larine, Greeke, or any 
other rongue *, 


Ofthe office and aurhoriry of a Tutor. 


r The office of a Twtor doth privcipully reſpeF the per- 
fon of the pupill. - 

2 The office of « Tutor doth ſecondarily reſtet the good 
4dminiiſtration of the pupils goods. 

3 The Tutor ought to make an Inuentory,and is charge« 


able with an account. 


4 Whether a Tutor ought to enter into bonds for the 
performance of his office. | 
5 Ofthe authority of a Tutor, 
6 Whether the Tutor may alienate the geods of the 
pupil}, 
d. Xi}. 


@7He oftceand authority ofthe Gardian, or 
him that hath the wardſhip of an Infant, by 
© reafonof any Lands, Tenements or Here 
diraments, whether the ſame be holden by 
ty Knights ſeruice, or by ſoccage renure is 
already declared *z wherefore in this place I ſhall one- 
ly couch the office and authority of a Tutor, accor 
ding to the cuftome obſerued within the Prouince of 
Yorke , not greatly differing from the diſpoſition of 
tae Ciuill Law. 

Q This 
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- Sing. 164. 
Dec.in c.cx-parte.de 
app.extr, J- 
c d.L.1-de conkir.nur 
& DD.inecand.L-mos 
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The third part 
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b Inde tutores quaſi 
' tuitores,id cſt,defen-= 
: ſores,a tuzndo, & dc- 
fendendo appellan- 
tur,ficur 2ditui dicit» 


» tur,qui zdes tuentur 


$ rutores. Inſtit, de ru» 
rel.L.1-f.-0d. 


c Ncctantim alimes« 


ra przſtari debenr pu 
pilloſederiam in fiu- 
dia impenſz devent 
impendi pro facu'ta- 
te patrimoni), & dig- 
nitace natalium . W1- 
gand.Happeltract.de 
rut. tit. 138 R 44+fol, 
350- 
d. 6 datnsInſftir. de 
excuſ.rut, & Minfing. 
ibidem. 
ce. Latius de offic. tu- 
toris-Happel.tract.1e 
ru: tir.zs, per rotum» 
fL. tutorem quend3.. 
 C,dearbicr. tur,O1- 


den, de ation. claſfl, 


4 aQion.rtur.di: c&-, 
eg I-morquireper- 
corinew.ff. de admini» 
Ntc,tu'. Lomoces, vel 
curatro” es. C. de ads 
riniſtc. rut. Bar. ind, 
L, wror. 

h. L.1.$:offic. de tur, 
& ration diſtrahCe.ft. 
i Hoc viitatifiium 
chſe infr. prouinc, E- 
bo-.certocertiu ef, 
vecunque jure ciuili 
Auyor teſtatorius, vel 
dativus ſar:{dayc non 


reneatu--L.reſtamenroede tefta.tureÞL.2.de confir-rur.ff. k 
m Gabr.l1b.5.com.concluf.c,1-n,qt- poſt Caſ.confil.1z0. Aymo.corſ.18.n 6& 


de admi. iſtretur. 


.pointed -by the Ordinary , doth enter into bond wit) 


.to reſtore him ®. Likewiſe ifany perſon doe detaine any 


tor, in the behalfe of the pupil] ®. . 


This therefore is the office ofa IT uvtor; Firſt and prin- 
cipally ro defend the. perſon of his pupil! », rhar is to 
ſay , to prouide that he, bee honeſtly and vertuouſly 
brought vp, and to prouide for him meare, drinke, 
cloth, lodging, and otherneceſlaries, according tothe 
Childs.cftate or condition and ability <, | 

Secondarily , the office of a Tutor conſiſterh in the 
good and 'faithiull adminiſtting, ' or: 'difpoking of the 
goods and cattels of the ſaid pupill ©, _thar is to ſay, the 
Tutor may not commit any thing that -may be hurrtfu!l, 
nor omit any that may bee profitable ro his pupill ©; and 
in the endreftore vnto tiie pupill all his goods and car- 
tels, by him the ſaid Tutor betore receiued-*f. And for 
that purpoſe cuery. Tutor ought. cuen at the very entry 
into his office, to make a true inuentory ofall the goods 
aud catrels of his pupill g: : and ro make a juſt and true 
accompr of his dealings, in the behalfe of his pupil! *, 
and it is generally oblſcrued within the ſaid Prouince, 
that euery Turor, as well Teſtamentary,, as other ap- 
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d—__ pu min was «a 


or ry —, 6, 


ſureties to the effec aforeſaid, according tothe diſcreti 
on of the Ordinary /. | 

Concerning the. authority of a Tutor, afſoone as ht 
is confirmed, hee may ſeaſe vpon the body of tix 
pupill *, & may likewiſe take poſſefſon of all his goods. 
And-if-any doe conney away the perſon of rhe faic 
pupili,he may be conuented, and in the end compel!e! 


ie 


thing belanging to his (aid pupill,recouerable in the Ec- 
cleſiaſticall :Courr, he is vſually. conuenrcd by the Tu- 


Furthermore , the Tutor may alienate and (ell ſuch 
| the 


Aymo.confil.,s, 1 Li 


forte etiam incidit in ſentenriam excommunicationis, quia impedit execurtionemreftamenti.perc- 


Naw. dereſtalib.z.prouinei.conftit;.Cant.Firzh. Nar.Bre.fol.q4. 
coayeniti nominetutortio.Bariin Ley, $ ſufficitff.de admipitr.rutck Brook Abridgaingard-cl:- 


« © 
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goods belonging tothe pupill, as carnor be kept vntill 


he cometo lawfull age © : bur other goods which may 


conueniently bee kept , and continued vntill thepapill 
'attaine to lawful] yeares,and eſpecially goods immoue- 
able, rhe Tutor may nor ſell nor atienate ?.Inſo much 
that if the Father by his laſt Will declare, that another 
rſon, ſhall haue a(lwell the gonernmenr and education 
of his Children , as the diſpoſing, ſetring, lerting, and 
ordering of rheir Lands : yer neuertheleſle, the 'Turor 
m this caſe cannor ſell the ſaid Lands, by force of rhe 
former words; for that che meaning of the deviſor, may 
bee collefted ro be ſuch, that hee would, that his Land 
ſhould be diſpoſed and ordered, after a good manner 
and order,for the profit of his Children : whereas if he 
ſhould ſell the Lands of rhe Children, that kind of dif- 
poſing thereof, were after an euill order, and contrary 
co the meaning ofthe Teftator **. 


By what meanes the Tutorſhip is ended. 


1 The Tutorſhip is ended by diners meanes. 

2 In reſpe& of the pupill, the T utorſhip is ended when 
he commeth tolawfull age. 

3 Sufficient age ina man at one andtwenty, ſometimes 
at fourteene. 

4 Sufficient age in a woman, dt twelue, fourteent, and 
foxteene yeares in diners reſpets. +: 

5. In reſpe of the Tutor, his office is ended if he cannot 
bh: Executor or doe excuſe himſelfe. 

6 Likewiſe if hee bee remoued. as ſuſpeFed, or become 
Innatike or deafe and dumbe, or be abſent. or die. 

7 How the Tutorſhip is ended, in reſfed of the forme of 
the tuition. 

j 
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o L.lex. Cade admi- 
piſtr.tur, 


p Eadem L.lex.&ibi 
Angel, & alij. 


32 Dyer. fol. 26, Ar, 
28,H.8.n,170, ; : 


« The third part 


2 Vigelmerhod. jur, 


ciuil.part-2.lib.5,c48, . 


Wigili.Happel.trac, 
derur.tit. 55,56 Kc. 


Þ Minor quibus caſi- | 


bus hab-tur pro ma- 
JÞre, vide Repertor, 
Bertachni. verbe mi- 
nor.glofl. &DD.ia c. 
ex part, de reſtituc, 
ſpol.extra. 

c TraQt. de republ. 
Ang]. lib-gec.y. Prin« 


cjpallgroun is tol.;s.. 


Breoke tit-gardecl.z. 

d Mag.Char.c.;.an. 
g.H.z.BraQ.deleg. & 
cenſ. Angll:b-z c37. 
Brook tir-garde?.111, 
&£ Termes of Law, 
verb. prochein Amy, 
. Marlebr.c-17,an.52 


g Lindecoruw.C ci 
rut. eſſe deſin, Inſtir, 
guib.mod. tut, fin. iu 
prin. 

HH Supr,cad.part.h x. 
3 Inſt.quib.mod.tut. 
Kn.in princ, 

k Brooke tir, gard, 
<1,2.n.7, Principall 

rounds.tfol.z5, 


Tratt. de republ.. 


- Angl.hb.z.c g.Firzh, 
Nat,Bre.toL.14:.D. 
ml.teſtament,de te- 
Aa. ur. ff. 

n Infra 5-part. 

o Inſtir.rtit.de excufſ. 
- wui-lib.z $ remit ff, 
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y He Tutorſhip is ended by diuers meanes, 
whereof. ſome reſpet the perſon of the 
pupil}, ſome doe reſpe@tthe perſon ofthe 
Ins LT ucor, and ſome doe reſpect the manner 
SMES and forme ofthe tuition it ſelfe *. 
In reſpe& of the perion of the pupill, the Tutor- 
ſhipis finiſhed, when rhe pupill hath accompliſhed ſut- 
ficient age. Sufhcient age in a man is ſomerimes at one 
andtwenty yeares , and not before, ſometimes at four- 
reene *. In a woman ſometimes ar twelue, ſometimes at 
fourreene, and {otnerimes ar fixreene ©. He that is Ward 
by reaſon of Lands, holden in Knights ſeruice,is not out 
of wardſhip varill he bee of the age ot one and twenty 
yeares ©: he that is Ward by reaſon of Lands holden in 
focage, is then our of wardſhip , when he is of the age 
of fourteene yeares ©, at which yeares he may refuſe his 
Gardian, and call him to account *:-at the ſame age alſo 
is the tutorſhip ended (if hee hane no Lands bur goods) 


and the Minor may rhen alſo call his late: Turor to ac-, 


count 8 :andif he will, he may then chooſea Curator, 
either the ſame perſon that was Turor,or ſome. other Þ. 

A woman afſoone as thee is twelue yeares of age, is 
our of the gouernment of her Turor *, vnlefle ſhee bc 
Ward inreſpeRt of Lands, for then ſhee ſhall continue 
Ward-varil} thee be ſfrxreeneyeares old ©, excepr ſhee 
be ofthe age of fourteene yeares, at the death of her 
Aunceſtors; for being of thoſe yeares at her Aunceſtors 
death, for as much as ſhee may hanean Husband, able 
to doe Knights fernice. ſhee ſhall norbe Ward. . 


In reſpe& of the perfon of the Tutor. , the tuiti- 


on is ended, if hee become ſuch a one as cannot be 
made Executor ® , 
ter”, Orithe juſtly excuſe himſclfe ®; (But thoſe Lawes 
COnht 


of whom mention is made hereaft- 
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concerning excuſing of Turors pd Curators, are very 
ſeldome or nor at all praiſed : for Tutors now adayes 
are ſo farre from excviing themſelnes, rhar on rhe con- 
trary they ſtrive and labour nijzhtily ro bee admirred , 
turning that toa benefit, which was wont to bee a 
burthen ?)or if the Turorbe remoued as {uſpected, rhe 
tuition is determined *, (and he is faidto be aſuſpeted 


| Tutor, which dealerh nor faithfully in his office ©) or if 


the Tutor become lunarike, or deafe and dumbe, or in 
that caſe , that hee cannot gouerne or adminiſter his 
goods f, or if hee die*, or is abſent, being taken of the 
enemy e, | 

In reſpe& ofthe manner and forme ofrhe tuirion, the 
office and authority of the Turor is derermined.as ifthe 
Tutor be appointed vpon condition , which condition 
is broken ,- or if the Tutor be appointed during a cer- 
raine time, which time is finiſhed *:in theſe and many 0+ 
ther reſpe&ts ( which for breuity I omit) the Turor- 
ſhipis determinedY. 


Of the quantity of Lands demiſeable by 
Will. 


1 Of Lands, Texements., and Hereditaments, ſometimes 
«1. ſometimes but two parts of three, is deniſeable. 


d. XV. E 


.& Ow that 1 have ſhewed-whar kind of 
things may. bee deuiſed by Will, it re- 
maineth ro ſhew.how much is deuiſeable, 

of Lands or goods. | 
And firſt concerning Lands , Tehes 
ments, and Herediraments. ſometimes rhey mdy bee 
deuiſed wholly, as Lands , Tenements, and Herediras 
ments holden.in ſocage , or of the nature of ſocage 
| O 3 -TENUFE 


p Olden.in L.12.rab! 
rit.z- fol. (mihi } FF. 
TraQt.derepub, Ang. 
lib.3-C5. | 
q L. fi adrogart- $ 
pen, #. derur. 5 per, 
inſtit.de ſuſpec.rut, 

r $(ulpeRus, Inflit. 
deſuſp.tur.velcur, 

{ L.complurimaff.de 
curel.Lipoſt ſuſceptii 
de excuſ.tur. 

© Cujus bonus C. 
decurator.furiof. 

a I,fiadrogatiff.de 
rurel. 

x Sprzrerca.Inſtir. 
quib.mod rur,fn.l..k 
edrogati.$ ſed etſi. & * 
$hn.f derut. | 
y Videant Iuſtiniae 
niſtz Vigeli; merho« 
dum jurisciuilis, ybi 
perplares eraduntur 
cauſz finicadi tures 
lam, 
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2 Supracad.part:$4- tenure * : ſometimes two parts of three may be deuiled. 


namely of Lands, THements , and Hereditaments , 
holden in cheefe by Knightsſcruice, or of the nature of 
Knights ſeruice in cheefe *, as appeareth more fully 
heretofore, where I hane ſer downe the ſtatutes at large. 


bat quantity of goods or chattels may be 
deuiſed by Teſtament. 


1 Legacies to be paid ont-of the cleare debtHeſſe goods. 
2 The Execrtor compel/able to pay debts ont of his own 
purſe, if he pay Legacies firſt. 
3 Funeral expences tobe dedutted out of the whole good;. 
4 The Teftator may ſometime hequeath all his debtleſſe 
goods. ſometimes halfe, and ſometimes but a third part. 
s Whemr halfe-the Teſtators goods is due to the Wife or 
Childres. 
6 When. the Wife and Children ought to haxe either of 
them a third part. | | 
7 Whether the Wife and Children ought to hae any part 
af the debts, due to the Teſtator. 
8 Whether the Wife aud Children may claime any ree- 
ſonable part of leaſes. 
9 Whether theWife and Childremw may claime a rea(o- 
nable part of goods, where there. is no.cuſtome. . 
10 The reaſon of the Law which leaueth all tothe diſþo+ 
ſing of the Teſtator. PE 
11 The reaſon of the cuſtome whereby the poxer of the 
Teſtator is refirained. 7 PA2E?} 
6, XV» ” 
Oncerning the quantitie of goods and 
chartels to be diſpoſed; this is firſt tobee 
noted, that the Leſtator cannot bequeath 
any part of the goods, but where ſome- 
thing remayneth cleare,the moderate fu-- 
| nerals, 
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nerals, and the debts due by the Teſtaror firſt diſ- 
charged *. And therefore, ifthe Teſtaror doe bequeath a Brafen. de lcgib, 


MIR 4 . . & conl. Anpl. lib.z. c. 
z T7 » - } 
" any Legac ICS by his I eſtament » W here his goods and + Camas L.fcz us. $ & 


chartels will nor ſuffice ro diſcharge his funerals and $gprzfacam. C. de ju- 
7 debrs , 'and the Executor pay any of thoſe Legacies , _ del.b. In qua lege 
before he hane diſcharged rhe debts, by meanes where- Jena RG 
ofthere is not ſufficient goods left , wherewirhto pay tux creditores : nem» 
the Teftarors debrs : in this caſe the Executor ſhall bee P<legarary de Jucro 


: = captando,creditores 
charged with the payment thereof, out of his owne A TEE 


purſe Þ, as one that had otherwiſe waſted the goods of rando conrendunt d. 
the T eſtaror © | L.. (cimus.Eclicet hx« 


F This rhten being vnderſtood that no Legacy 1s due,but gig A 
where there cleerly remaine ſome goods and cartels,the ratijs ſatisfaciat, ſee 
funerals and debrs. firſt deducted for tunerall expences con FO 
ſe zreto bee deduced forth of the whole goods, both by quibus codem jure 


the Ciuill Law 4, and by the Lawes of this Realme ©.) <onceffum eſt aRio» 


. . . nem 'ncentare , non 
of Thou ſhalt vnderſtand thar of that which: remainerth conerahercdem, ſed 


ſometimes the whole.ſometimes the halfe.and ſomtimes contra legararios, 


0 21K Cf, ; Longe ramen alicer 
</þ the third part, may bee bequeathed , or deviled by the are nds > aan 


Teſtaror, according ro the diverſity of thefe caſes fol- et; quonon legata- 
lowing. | rios, ſedipſum exe« 
* . r 1 
The firſt caſe is, when the T cſtator hath neither cr Ln 
Wife nor Child.ar the time of his death.for then he may fſubjjcirur. 


: | : OR us OR b Fitzh. Abridg, tir 
> - COAS 7 Carr =; 
diſpoſe all the reſidue of his cleare gcods and catrels at Jenik 6.7 Brod oe 


his pleaſure*. ; adrfſtr.n.37. Perkin. 
The ſecond caſe is, when the Teſtator at the time of eit.deuiſe.tul.109, 


his death hath a Wife and no Child,.or elle fome Child _— qty 


or Children, but no Wife. In which caſe by a cuſtome nem tacile' adwixce- 

rem, Conicio execu- 
rore ris alien. Sichard-ind.$ & fprafatam, verb g v.ilitas & Minſing..in $ſ-d noftia. Inftir. de 
hzrcd-qua), & diff n.3 2. Cxceiam quod ronnullt ex noſtratibus candem concluſionem extents 
cunt. yt Jocum habcarve) ignorance exccutcre, alios cle c:.editores : An iſtud verum ſir dubiro, 
durum «Mc non inficior. Erquidem ſummus Juſticiarius Brook oppohiram ſencentiam tener, niſi v- - 
by Principi quid ſitdevitum , quia regia debira ſyo periculo ſciredtber Brooke tir. exc, n.116. 
d L.icimns.$ in compuratione C. de jure delib, e EFijtzh.Nar, Bre.fol.1z1 Do & Studs 
kb.2.c.1o-. Brooke Abridg:tir exCcc.::-172, fo Lindwoodginc. faf:deteftam. lib.z. prouin« 
cial.conftir.Canr.vcrb.defunRum.. Bracton. de legib. & confucty. Angl. lib.2.c.26. Trafte derepuby 
Anglilib.z.c,6.Ficth. Bre.derationabil.vatie bon. 


0s 


T be third part. 


pe EET — Ad. 


— 


obſerued, not onely throughout rhe Prouince of York, 
bur in many other places beſides, within this Realme ot 
England : the goods are to.Þt diuided into rwo parts, 
and the Teftator cannot Eequeath any more then his 
part, thar is to ſay, the one halfe : forthe other halte is 
due tothe Wife, or elſe to the Children , by verrue ot 
> Lindw.Braton.& the ſaid cuſtome &. And ifthe Teſtator have a Wite and 
Firzherb.vbitupre. 1 Childe or Children; which Childe is. Heire ro the 
Teftxtor, or which Children were. aduanced by the 
Father in his life time : in this caſe likewiſe the goods 
arc to bee digided into.rwo parts; whereof the Wite is 
ro have one part to.her ſelſe, and the other halfe is at 
233 Lib. quii-icridi- the diſpoſing of rhe Teſtator *?.- | 
A Dom. Thethird caſes, where the Teſtator leaucth bchind 
1599+.181k&.:5.n,z him both a Wife and alſo a Childe, or Children. In 
which cafe by the cuſtome obſerned in diuers places of 
this Realme of-England, and namely within the. Pro- 
uince of Yorke, the Teſtator cannor bequearhany more 
h AR. & computar- of his goods, then rhe thirdpart of the cleere goods 
NES Linds, for in this caſe the ſaid cleere goods are to be divided 
Bro8, &Firzherb. y- intothreeparts , whereof the wite ought to have onc 
biſupra- part, the childe or chYdren another part, and the third 
part (which is calledthe deaths part ) remaineth ro the 
Feſtator, by him to bee given or bequeathed ro whom 
;Lindwood,Broa&.& he thinkerh good '. So that rhe childe or children bee 
Fizhinlocis przd. not Heire ro the Teſtator their Father. or aduance41;y 
| him in his life time, for then the goods of the deceaſed 
are to be dinided inrotwo parts, whereof the Teſtators 
| wife 1s ro haue the one halfe, and the other halfe rc- 
a4 Fxzh L Nat.Bre, maineth to be diſpoſed by the Teftaror *+.. And if the 
3 ſuy2a, Teftaror have wife and children, whereofone is heire }. 
anorher aduanced, and ſome nor aduanced by their fa- 
ther in his life time : in this cafe the goods of the de- 
ceaſed , ſhall bee dinided into threeparts, whereof the 
wafe ſhall haue one. the child or children not aduanced 
another, and the third ſhall bee in the power of rhe 
Teſtator.. 
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Teſtator, to be diſpoſed according to his will *5-And if 25 Firzher. Bra&on; 


the Teſtror , by his will bequeath a ſumme of money , 
or a leaſe, or ſome crtherrhing, ro ſome of his children 
not adnanced by him in his life rime , in liew and farif- 


faion of his filiall portion due vnto him by the cuſtome. 


of the Countrey : yet the filiall portions due to the 
reſt of the children not aduanced, ſhall not be augmen- 
red thereby : neither ſhall che whole third part of the 


Lindw. D.Smith & a+ 
lij.ybiſipras 


Teſtators goods bee dinided amongſt rhem , bur thar. 
fliall part or ſhare , otherwiſe due ro the childe, in lieu - 


whereof he harh' a Legacy bequeathed vnto him, doth 


belong to the Executors, in caſe that childe accept 


of the Legacy in lieu and fatisfattion of his filiall pore. 


tion *5, Which thing is left ro his choyce, ſo that hee 
may either accept the Legacy or refuſe the ſame , and 
challenge his filiall portion ; as hereafter more fully is 
fer downe *7. 

And here note,that-where the wife or children ought 
to haue a rateable part of the goods of the deceaſed, he 
ita third part, or halfe, as the caſe yee}derh; there alſo 
they bool to haue alike part of the debrs dne vnrothe 
Teſtator after they bee recovered by the Executor or 


26 Iranonicmel ac-: - 
cepi, & ita ſzpius £= 
1.3s conſului, 


27 Vider, cad«part, | 
g 18, ; 


Adminiſtrator, for thenthey are numbred or accounted : 


amongſt the goods of the Teſtator , but not before \. 
Burt of leaſes the wife and children cannot have any ra- 
teable parr-within the Prouince of Yorke, or other 
places where they haue beene accuſtomed to hiaue their 
rateable part ofthe moueable goods and debrs r2couc- 
red, vnleſſe the ſaid wife or children demanding their 
rateable parts of leaſes, "doe proue- that by fpeciall 
coſtome of that place (namely of that Cirie, County , 
Deanry or Pariſh where the Teſtator dwelled and had 
ſuch leaſes) rhe wines and children were accuſtomed 
to haue their rateable part.as well of the leaſes, as of the 
moneable goods of the Teſtator,which ſpecial cuftdme 
being proved, they may recouer the.rateable part as be- 
fore *, Thg 


i Brooke Abtids. ric. 
eXcr.nt13.51quidem 
fiiſta ex conlizetudis 


Tie ranitim de bentur, 


hac non prebata,fine 
d:\Iicultate ilind p1 0+ 
cedet quod eft jar! 
recepto magis con-. 
{onum, 

k Fitzh.inBr. ds ra« 
trac, paTt, in quo 
Brew imentio,nom 
ſulum boncrum, {cd 
etlamcattallurun:.f 2 « 
que buc facit, qued 
habemus 12 Magna 
Cha:tc 23. 


The.third part 


The fourth caſe 13, when there isno-ſuch cuſtome , 
of deuiding the goods of the Teſtator intorwoparts, or 


intothree parts, as-is befere mentioned -: in which caſe 


albeit ſome were of chis.opinion, that euen bythe com- 

mon Lawes of this Reaime,the cleere moueable goods 

. were to bee diuided into three parts or into two parts, 

as before ; - whereof the Wife and: Children were to 

In hac ſententia have theiriparts "; and conſequently that the Teſtaror 

+ +495 171 nn Fa could nor dipole any more thercof, 'then the halfe or 

rif-onſulus f a third:, being the deaths part : Neuerthelefſe others 

perſtaiur, de Magna. (whoſe opinion hath preuailed) doe hold the contrarie, 

Chart.c18- vrre'*'® FO. Wit , that. there is-no' ſuch deuiſion to be made by 

rationab. part. bon. Force'of the: Common Lawes of this Land, bur onely by 

ow Ecperdert” force of cuſtome ®, and conſequently that it is lawful! 

Fran - mulam gif- for the 1 eſtator, by rhe Lawes of this Realme (excepr 

utationem inguir. in thoſe places where the cuſtome aforeſaid is obſerued) 

jenf—roh \ wav = to diſpoſe all the whole refidue of his goods,” (-his fu- 

eſtremiſe en vre co- NErals and debrs deducted) at his liking.and that the wife 

me vn corhen ley & gr child can claime no more thereof, burt-according as 
74m, 77 tne purify the Teſtaror ſhall deuiſe by his Teſtament, 

eſtlecomen ley. Andin the opinion of. {ome , the Law of this Land , 

{42 5 191 PR which.leaverh all che reſidue; to- the diſpoſitionof rhe 

Br ELOL > con- Teſtaror, tunerals and debrtsdeduRted, feemerh to have 

Ger. Anglz lib.2.26. better ground in reaſon, then thecuſtome, whereby he 

EE epub-Ang ;- forced either to-lecaue rwo! parts of three, or at leaſt 

o” Bratdlib-1.c.26, the one halfe ro his Wife andiChildren *,- For whar if 

| the Sonne be an vathrifr,or paughty perſon? whar if the 

Wite be nor onely a ſharpe ſhrew, bur perhaps of worſe 

conditions ? Is it not hard that the Teſtator muſt leaue 

elcher the one halfe of his goods to that Wife ori Child 

or more, for. the which alſo peraduenture he had 1a- 

boared fall fore all his life } Were it not more reaſon 

char ir ſhould bein the liberty of the Father,or Husband 

ro diipole thereofat his owne pleaſure > Which when 

the Witcand Children vaderſtood,it might be a meares 

whereby they might become more obedient, live more 
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vercuouſly , and content with good deſert ; to winne:: 

the good will & fauour ofthe Feftaror 9.Theſe reaſons » Hiſce rationibus 
make for the Teftaror , and for the equity of the Com- pram 1 
mon Law , which leauerh.che whole reſidue to his diſs" jus regn. yen Ron 


poſition. | addeRebufin L.ob-- 


Burrche cuſtome whereby the libertie of the Teſtator.,;x ed drndogy lie 


is reſtrained, is not withour reaſon allo. For where it 
35. asked, what if the child be an vathritr, the wife worſe 
then a ſhrew? So it may be demanded with like facility 
what if che child beeno vathrifr, bur frugall and vertu- 
ous? Whar if the wife be an honeſt and modeſt woman? 
which thing israthertobe preſumed ?.. Bur if it be not p c.dudum.&c.vlcia 
amiſfſe to feare the worſt, then on the contrary, what ic pon Pu Nay 
the Teſtator be an vanaturall father or vnkind husband? concur, 
perhaps alſo greatly inriched by his wite , whereas be- 
fore hee was but poore? ſtandeth. itnot.with as great 
reaſon that ſach a wife and children ſhould be pronided' 
for, and that it ſhould not bee in the power of ſuch a 
Teſtator, to giue all from them, or to beſtow it vpon 
ſuch as had nor ſo well deſerned it, and by that meanes 
ſer his wife and children a begging ſurelythe cuſtome 
hath as good- ground in reafon againſt-lewd Husbands 
and ypkind fathers, as hath the Law in meeting with q vine 
diſobedient wines and: vothrifty. children's. || a — 


| | "i | qu'-24 liberos. Nam 
quod ad yxoremartiner, juberemperator iNla boya. reſtitut, quz mario yel abipſayxore, yel ab 
al'o nupriarum cauſa, nempe ad ſuſtinenda tnarrimanij onera donars fuer: Liz. ſab marr, Bar. in 
Rub.folu. mfiom, ff.v. 21-quod zurematriner ad hberosjare cimth, Ailisnonc criens, id eſt, tertia 
pars totius patrimonity,nagcliemis, ſeu diyvidium albs prolegitima deberur, Auth,nouiflimo.C,de: 
moffic.xefta.quz guigew legitimagratisrantumlibert»deberi jncelligicur : nam ingratisnikil has 
bee patens pro legittmarelinquere, Clatg-Barcandi-r.trat defegitimaes,1z, | 


, 


If the Teſtator doe bequeath more then hemay,which- 
Legacy is ro be preferredor what other 
coutle is to-be tollowed: 


1. If the Teftator bequeath mor: ther the deaths part , 
whe 


* - a 
creatond Do a ml oo IE uf CTY 
= 


" The third-part, = 


whether owe Legacy is to bee preferred before an other, 


2 Divers opinions about this queſtion. 
3 Firſt concerning this queſtion zve are to conſider whe. 
ther there be au Inuentory or not. 
4 An Innentory being mad:, the Legatary need not pay 


ay one whole Legacy , where there is not ſufficient to pay * 


the reit. 

5 Certaine caſes wherein an Inuentory being maze, the 
Fxecutor is forced to diſcharge ſome Legacies wholly , 
though there be not ſufficient goods wherewith to diſcharge 
the reſt. 

6 Tf the Execntor pay to ſome Legataryhis whole Legacy, 
whether hee thereby tye himſelfe to pay the reſt wholly alſo. 

7 Whether the Legacy being vnauely paid, may be reco- 
wered. | 

8 No -Inuentory beige made, how farre the Executor # 
bound is pay Legacies. | 


d. xvij. 


JOw rhat wee hane ſeene when the Teftator 
$ may diſpole all the reſidue of his cleere 
goods, or halfe, orburt the third part one- 
ly; and what-be the reafons of enlarging 
.* orreſtraining if the liberty of the Tefta- 
cor inthar behalfe : foraſmuch asir doth often fall out 
in fact that the Teſtator doth bequeath more by his 
Teſtamenr, then he may by Law or cuſtome, rhat is to 
ſay, more then the whole reſidue,where he may diſpoſe 
all; or more then the halfe, where he can giue bur c}.c 


| halfe; or more then the third , where he can giue no 


more bur rhe -rhird. It ſhall not be vnprofirable to exa- 
mine which ofthe Legaciesare firft to be diſcharged,and 


namely whetherthar Legarary which is firſt named in - 


the, Will,oughr to haue his Legacyfirſt anſwered before 
the reſt, and thar hee that js named inthe ſecond place 

ro 
$. 
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ro haue his Legacy next, and ſothe third, and fourth , 
yarill che deaths parrbe wholly ſpent, andrhen the reſt 
ofthe Legararies ro haue norhing: or whetherthe Exe- 
curor may grarifte which of the Legararies hee,will, 
without difference wherher he be firſt or laſtnamed in 
the will, or elſe whether ought cuery Legatary ro ſuffer 


defalcarion,or ratable deduCtion from euery Legacy, to 


wit, from the greater Legacy the :greater-part, and 
from the lefſer Lepacy the leſſer part, proportionably : 
fo thatthe Legacies doe nor exceedrhe deaths parr, and 
that the dearhs part may ſuffice to pay rhe Legacies. 

It ſeemeth by the opinion of fome, rhat a ratable 
part is to be dedudted, and taken from euery Legacy , 
and thar it is not in the power of the Executor togra- 
rife any one Legarary to the preiudice of another 
Legatary, whether he be firft or laſt in the Teſtament *, 


bur rather , if rhe Executor pay to one Legatary his £ 


whole Legacy, thar then he hjndeth himſelfe ro pay to 
the reſt of rhe Legararies their whole Legacies allo ®. 

On the contrary it ſeemeth by the opinionof orhere,, 
that ifthe Executor doe make an inuentory , then ir is 
in the power and choife of the Executor, topay to 
which of the Legataries hee will, his whole Legacy < : 
like asit is in his choife to pay to which creditours hee 
will his whole debt ©, albeir he bee not ignorant of o= 
ther debrs, of rhe ſame nature * : andrhat paymenrbe- 
ing made accordingly , and no afferrts remainingin the 
hand of the Execuror, the Legatary hath no more re- 
medy againſt the Execuror for his Legacy , then harh 
the creditor for his debt, who by the Lawes of rhis 
Realme is vtterly excluded, and by which lawes ir is 
lawfull forthe Executor, to gratifie which of the credi- 
tors he will f, auing in certaine caſes elſewhere men- 
tioneds. / , 

In which contrariety of opinions, this is firſt to bee 
confidered:wherther the Executor do make an inuentory 
GI not, | It. 


2 L.fiquisreſtamEre 
Sapud lulianum.ff,de 
leg.1 &faf.ibid.Paul.. 
de caſtr in L.ſcimus$, 
legitimam creditorib 
C.dcjuredelib. 

b In Auth, dehzred-- 
& falcid-$non autem. 
& ibiBar. 

c L.ſcimus $&f; pre... 
atam- C. dc jurc de» 
lib.&ibiIaſ.verb,ret« 
tia veilicas Plowd,in 
cal, inter Param. & 
Yard, his verb. Si hoe: 
me deuiſe a Ar20.Jib, 
aB 204. &a Cato.l.. 
& fait ſon, exec. & 
moruſt , ayantbiens 
forſquealvalue de 30 
!HOreileſt incleRion: 
de executor aqueut 
de euxe Troyes il 
voylpayerlcz, 20. lis: 
& hi} payer a June,, 
laurer ne poyet con 
rradirecco,nc ad 2f. 
cun remedy pur fon: 


. legacy fol.545. 


d d.y & fi prafatam.. 
e Er hocirajurehu- 
jus gregni. ve infra 
pa t.6-$: 6eſecurjure 
ciuil.vr cod. $16, 

f DoR;& Stud Ib z.. 
C10, 


g Infrapart,6s$ ;6-. 
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h Paul de Caſtr. in 
L. 1cimus. $.1lm 1.crce 
ditoribuz* C.d: jure 

dclib. Alex. md. v.53 
& tt prefatam., _ 

4 Iaf. in Lf quis reſts 
$ apudlulff.de leg,1 
k Immo jureciull le- 

gararius partem in« 

.debire ſoluram ceſti- 
ruere-renctur, Caltr, 
&Alex vbiſupr. vn- 
de fruſtra* perercr , 
quod ſtarim refticue- 
ret.c.dolo.de reg jur. 
.6.non ramen poreſt 
executor falcidiam 
retinere- Spec-.e los 
Kr.edir, $ xi3-n.26. 

]  Jaf, poſt Panl. de 
Caftr. ind. L.fiquis 
roſto:$ apud lu). qui- 
uis non negern pro- 
policionem hanc non 
ſrae difficulrate pro 
cedere. 

m_. Caftrenf. in d.$ 
apud tul, 

n Caftrenſ{.vbi ſupr1. 
© Caſtrenſ.ind.g Fe- 

deric. dc fenisconk], 
24Js 
28 Licet enim de le- 
gatis pijs non dedu- 
caturfalcidia,tamen 
hoe procegit, quoad 
com modum xcſtato. 
ris, {ects quoad dame 
Num cuirandum, hi le» 
gaa: excedant fum- 
mam vel yires pat 1- 


If the Executor dae makean inuentory , according 
to the Lawes and ftatures of this Realme., then hee 
need not pay to any Legatary his whole Legacy *, 
rhough he be frſt named in the will ', (I meane where 
rhere is. not {ufficient, to anſwere to every Legatary 
his whole Legacy ) but may retaine aratable parr, ac« 
cording-to the proportion aforeſaid; ſaving in certaine 
caſes, whereof,one is, when ſome ſpeciall thing is be- 
quearhed, .as che Teftators ſigner arhis white horſe ; 
which {peciall Legacy, ( as ſome doe deeme, ) is to bee 
ſarisfhed and payed wholly without diminution , in re- 
{ſpec of any other generall Legacies, or of Legacies 
which doe conliſt in quantity !. Another caſe is when 
the Legacy ts to be diſtributed in pzos ſus =, Wherein 
though ſome þe of opinion , that this Legacy is to bee 
wholly ſatished before other Legacies generall, or con- 
fiſting in quantity ; yet by the common opinion, re- 
ceiued and approved of the beſt latter writers, this 
Legacy hath no-ſuch priuiledge, warranted by Lay, to 
bee preferred before the reſt **, An other is when the 
Father doth bequeath ſome thing to his daughter for 
her Dower. or rowards her mariage ®. An other is when - 
the Teſtator doth bequeath any thing in ſatisfation or 
recompence of ſome injury by him done, or of goods 
euill gotten © : for thoſe Legacies alſo are not to be di- 
miniſhed, by reaſon of other generall Legacies, or Le- 
gacics conſiſting inquantiry , the which ſhall remaine 
wholly vnſarisfied. rather then thoſe foreſaid Lepacics 
ſhall be diminiſhed : and conſequently,in theſe caſes ir js 
notin the power of the Executor, to gratifie any other 
Legarary at his cleCton ?, 


moni}, vt ficentum_habear tan:tum in parrimonio, & centum quinquaginra erogauit partim ad 
pias cauſas, partim ad profanas !tuac enim legatayrinque minunntur,& recucunturadmodinn & 
mwenuram patrimonijteſtaturis deinde de profanis detrahitur falcidia,non de PiJs. Iratencr Bart, 
d:Apth, fimiliter cum pluribus per Tiraquel. allcgatis,excujus relatione hanc quoque communem 


aſſerir. Valquede ſucceff. progrefÞ-rir.2.5 26. 


S63n& fant men; rencada, quiz{inguit)/unt fingulitia, 


p Paul.deCaftr.ing,$ apud lu). cvjus conſi- 
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Furthermore”, if'the Executor doe make an it 
nen:ory,and afterwards pay to ſome Legarary his whole 
jntire Legacy, yet is he nor thereby ryed to pay the reſt 
ofthe Legacies wholly, (the deaths part nor being ſut- 
ficient) and this is vadoubtedly rrue, if the Executor 
were ignorant of other Legacies gtuen bythe Teſta- 
ror 9, exceeding the deaths part when he did pay the 
whole Legacies ': Bur neither the. Executor nor any 
other Legatary, can reclaime or recouer that ouer- 
plus paid, and-deliuered to the hands of the Legatary , 
as vaduely pail vato him , in reſpect that there is nor 
ſuthcient ro pay-all rhe reſt ofthe Legacies our of the 
deaths parrt *. 

It the Executor enter to the Teſtators goods, and 
will make noinuentory thereof, then may cuery Lega- 
tary recouer his whole Legacy ar his hands * ; for in this 
caſe rhe Law preſumeth that there is ſufficient goods to 
pay all the Legacies, and the Executor doth ſecretly 
and fraudulently ſubſtra&t the ſame " :.whereas other= 


. wiſe the Executor is preſumed 'not to-hane'any more 


goods, which were the Teſtators, then are deſcribed in 
the inuentory, the ſame being lawfully made-*. | 


faram. C.de jure delib. %ibiglofT.ibidem. 


q Plowd incaf. inter 
Paramor & Yardley. 
Quod vers Bar,ſcrip« 
fir quod hzcesſubti- 
licer ſeu ſcienter yni 
Icgatario integraliter 
ſolucns, omnibus a» 
1;3+ in ſolidum ſoluc- 
recompellitur, omni 
penirus inccnſtantia 
amora, inrelligendu 
eſt ſine deduti, falci» 
diz,ideſt quartz ha. 
redidebitz. (Bar.in 
S non autcmde hx. 
red.& falcid inAuth)" 
Nec enim dixzit, ne- 
que profeQo ſomnia- 
uit Bartalushzredeny 
compellendum ſoluce 
rereliqualegara line 
diminutione-legato«= 
rum , quz ſuperant 
vires hereditatis, fa-' 
Qo ſcilicert inucnta- 
r:o- DD. in Auth. ſed” 
cumrcſtator.C,ad L, - 
fal-id, ; 


r L.ſcimus $ &fi pre 


\ HocverumJure quo nos vtimur,quo neque Cxecus * 


tori, nequelegatariocomperat indebiti condiRio, vel aliqua aQio que ſapiar ejus naturam. Imo 
ver9 velipſo jure ciuilj, yrcunque creditoribus, velltgatarijs per hujzſmodi zEAionesſubucniaturz | 
8rcerte executorilegis. Falcid. ve) Trebel. beneficium prorſus denegatur.SpecudeInſti.edit $& nunc 


ve Oaliqua.n.z6. &t 


L. ſcimus,C.4e j are delib.facirec in licecis, de raptor extts u Sis 


chard. in d-L. ſcimus, $ &Kf przfatam, quad intelligenifi executor doceat d; bonorum inſutficien- 
tn, namtunc licer non conficiat inventarium non renerur yicra vices hxreditatis, la-ind s & 


| przfatamlimitac.q.Couar.in c,1.de teſta.extr.n.15. De jure veroregni n-oſtri, fiuc litinuentariuny 


confeQum, five non, creditor, ſeu qualiſcunque petens, ſufficientiam prober bonorum, vr videtur 


per Dyer.M.C.Hen.$ r.3. & alibi. x 
communis eſt, yt ait Franciſcus Herculan, tratt. de probac.neg n 254. - 


Of Childrens portions with the Promnce 
-of Yorke. 


Ba!d-& Sicbard, in$ lmi2.d.L, ſcimus. & hzc opinie / 


o 


3 By arcient- cuſtome throughout the Pronince of 


T orke., . 


193 


The third part 


__ 


_ the good of his Child, as for learning and knowledge. 


Yorke enery Childe ought to hane a Childs portion. 
2 What if hee be heire, or aauanced by his Father in his 
life time. i 


3 Diners queſtions about Child; ens or filial portions 


fit to be krowne. 

4 Whether the Father by his will may forbid his Child 
to hane any filiall portion. | 

s Whether the Father may leſſen his Childs part or por- 
tion by his will. | 

6 Whether the Father may impoſe a condition vpon his 
Childs portion. 

7 Whether the Father may by bis will deferre the day of 


 pryment of his Childs portion. 


8g Whether the Father may impoſe a charge wpop his 
Childs portion , or beſtow it por another after the death 
of his Sonne. | | 

9 Whether 4 Legacy bequeathed by the Father, ſhall bee 
vrderſtood to bee left to the child , in recompence of his 
portion. ; | 

10Whether the heire in tale be barredof a filial portion. 

1 1 #hat if the Lands be of a very ſmall renenew. 

12 Whether the heire in renerſion may hane a filial 
portzon. 

13 Phether hee which holdeth Lands by deede in mort. 
gage gay obtaine a childs parts of his Fathers goods. 

14 Whether coppy-hold Lands barre the Childe from a 
filial portion, bs 

15 What manner of preferment doth exclude the Child 
from a filiall portion. 

16 4 rude deſcription of preferment excluſine of 6 
Childs part. 

17 An explanation of the former obſcure deſcription. 

| -———x» if an other then the Father beſtow a gift wp0n 

the Chita. | 


I9 What if the Father b:ſtow a thing pon an other, for 


20 # hat 


a. tots. th dt tt i —_ ul. EE 


What chimges may be deuiſed by wil. 


No ene 


20} hat if if the Father beſtow an Eccleſiaſtical bemefice 
©pon his Sorne. 
21 What if the Father diſcharge the Sonnes debt. 
22 What if the Father prouide a mariage for his Child. 
23 What if the Father beſtow an office vpon his Child. 
24 What if the Father bequeath Jomewhat in liew of his 
Childs portion. 

25 What if the Father beſtow a leaſe or an annuity , 
whereof the Child is to reape no benefit whiles the father 
lineth. 

26 What is meant by this word Competent. 
27 What if the fathers ſubſtance greatly increaſe after 
the preferment of his Child. 
28 A ſmall gift of the Father doth not barre the Child 
of  filiall portion, 
29 What is onderſtood by this word Portion. 
30 What ifthe Father beſtow much 2pon his Child ts 
ſome other end, andihen for his filial portion. 
21 What 3s (6 £6 gnified by this ward: Patrimonium. 
32 What this wordPatrimonium doth import. 
33 Whether the child may caſt in that which bs hath re- 
ceined of his Father, and ſo reconer a filial portion. 


Of fliall portions. 
| &. xvij. 


Trhin- the Pronince of Yorke generally 
© (and in ſome particular places within the 
Prouinceof Canterbury )there hath beene 
ati ancient cuſtome ſo long obſerued, as 
the beginning thereof doth exceed mans 
memory , and diuers famous writers dead and buried 
long agoe, h2ue made mention of the ſaid cuſtome in 
theiryer living workes, to haue beene obſerued long 

| before 


—O a_ —_ 


2 The third part 


a Lindw.in c.Statu- 
wm dcTeſtam.libz. 

Prouinc.c6ftir.Canr. 
Bratton de Tegib., & 
conſtitur, Angl lib.1, 
cap.26, Fitzh,Na.Br. 
De Rationalib. parte 
bogoru DoR, & Stu. 
lib.t.c.xo- Brooke A- 
bride. Tit- Exccuror, 
Do&.Smith.Tra&.de 
Repub.Any1.Jib.z c-$ 
Magna charta.c, 19. 
Quibus adde Ada, 
antiquifiimaque in- 
dubicatz id: 1infru- 
menta , in Arch.uis 
Archiepiſcopi Ebo- 
Tacenhfs fidcliter cu- 
Kodira. 

bd Supra cad. pajte 
S 16» 


© L. quoniam iner- 
roribus c. de inofh- 
ciof.Teſtam Accedic 
huc qucd Jegittima 
nonnungquam 2s ali- 
enum nuncupatur vt- 
pote quod jure natu- 
rali dcbecur a Paire 
flic... | 
d d, L- quoniam. C, 


ge inofficicl, Teſlaws 


quod ramen. non eſt 
indiftinfre verſi, Na 
wiquande hhus legit» 
tima privtarur vt per 
Claugdm Bartandicr, 


Traf. de legirtimacc, 


3g- 
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before their dayes *, by which cuſtome continuing vn- 
to this day , therc is due to the lawfull Children of c- 
uery man, being an inhabitant or houfe-holder within 


the laid prouince of Yorke, and dying there or Þ elſe 1 


where, beinz an inhabitant or houſe-holJer within thar 
Province, a filiall or Childs part and portion, which is 
ſometimes a third part, and ſometimes a halte part, cf 
his cleare moueable goods; as hath beene afore ſhewed, 


valefſe thke:Child + bec Heire ro bis Father deceaſed: 3 


or were aduanced by him whileſt hee lined ». Whereby 
wee may conceiue a notable rule, and ewo famous limi- 
rations thereof. The rule is this : There 3s due to exc) 
lawfull Child a filial portion of his Fathers goods dying 
withinthe Province of Yorke. The firſt limiration of 
this rule is : Yeleſſe he be Heire to his dereaſed Father, 
The other limirarion is : Yalefſſe hee were adnanced 


him inhis life time. Andforalmuch as many Þ queſtions 
doe ariſe daily about childrens portions, no lefſe need 


fvll ro be knowne, by reaſon of the frequency thereof, 
then hard to bee atrained ,; becauſe of theſcarcity of 
writers vpon.this ſubict : I-haue chought good to: (et 
downe, ſome obſervations, .alwell rouching.che rule, 
as touching the limitations , whereby the ſaid queſtions 
may be decided. Of euery of theſe. particularly. Con 
cerning the rule therefore, the fame doth proceed and 
raketh place. Firſt , albeit. the Father by his lat Will 


and Teftamenr ſhould forbid -} his Child to hane any , 


= of his goods : For a filiallportion being due vnto 
im, by force ofthe ſaid cuſtome,the Fathesswillis not 


of force ro withſtandrhe effet thereof £,Secondly, the ; 


Father cannot by his laſt will diminiſh the green due 
to rhe Child, by vertue of the ſaid cuſtome *: And ther- 
fore if the Father. ſhould bequeath ro his Child twenty 
pounds in mony, infull ſatisfaction of his faliall portion , 
whereas peraduenture by the rate of his inuentory, thc 
fame would extendrothirty or fortypounds,in this ws 
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1 bat things maybe deniſed by Will, 


the Child may refuſe the Legacy,and reconer his whole 
portion, notwithſtanding his Fathers will ©, Thirdly,the 


6 Father cannot impoſe any f condition vpon the ſaid 


portions, thou h the (ame were not onely lawfull, bur 
eaſie to be performed. For the Childe may recouer the 
portion withour performance of the condition'.Fourth- 


- o ly, the Father f cannor deferre the day of payment of 


che filiall portion due to the Child, as to be paidſeauen 
yeares after his death ; for it is due preſently vpon the 
Fathers death, and is recoverable in the meane time, 
notwithſtanding the Fathers will to the contrary 8. 
Fiftly, as the 6iliallportion isdue rorhe Child without 
diminution. condition ordelay, fois ir due withour all 
manner of burthen or charge k, and rherefore if the Fa- 
ther ſhould by his will bequearh the ſame to any o- 


s ther f perſon , after the death of the Childe ( which 


thing is very vſuall within the Province of Yorke) the 
Fathers will is voide in his point. For he can no more 


diſpoſe of his Sonnes portion by his will, then ofano-- 


thers mans goods i, Howbeir , ifthe Farher ſhall deuiſe 


any thing to his Sonne by hiz will, ouer and beſides his 


filiall portion,there is noqueltion but he may rransferre 
the ſame to any other after his Sonnes dearth, bur the 
portion due tothe Sonne ſhall belong to his Executor 
or adminiſtrator afrer. his dearh, W har if the Father 
ſhall bequeath a Legacy to his Child being neither 


Heire, nor aduanced by him in -his life time, withour- 


5 any mention, whether the ſame ſhall be f in lieu and 


recompence ofhis hljall or Childs part; whether ſhall 
this Legacy bee vnderſtood to bee in confiderarion of 


his portion, yeaor nay? In this caſe if the Legacy be- 


quearhed,be as much or more in quanrity,chen the filial 


portion doth extend vnto , by the rate of his Fathers 


beririnfra Prouinciam Eboracenſcm. i 


Pupillaris ſubNlirutionis , vrpore quzeuaneſcente patria poreſtare confilere nequitel 
Pile \ubſticur. & Minſing: ibidem, 


P 2 in- 


e Hocverum eſtjure 
quo vtimur : Nam jtt« 
re ciuili filius accep- 
tans quod fibi relin« 
quitur pro legittima, 
perhoc non amitris 
jus agendi ad ſupples 
mencam.[mo ctiamſs 
pater in cali legats 
appoſuir claufulam , 
quajab-t fillum cone 
rentum effe, irave n6 
pollit pluspererenc» 
mine legitrimz, vel 
quacunque alia ratio 
ne, tamen fiusfime 
pliciceracceprans le. 
gatum, non expreſ:s 
renuntias, poreſt po» 
rere ſupplementum 
legirtimz, Similicer 
fimpliciceracceprans 
legatum 4 patre per 
fegittima reli non 
prohibetur ſupple- 
mentum petere licer 
fecirquictantiam ge= 
nerolem. Iaſ-inz. fi 
quando.$ general.C, 
de inoffi. reſt, 

f d. L.quoniam prio« 
ribas. | 4 de moſh, tC= 
ſtam.in rexty, © 
Z d, L.quaniam & L. 
omnimodo. C.dein- 
offi.:eftam.Er Clands 
Barrandier, vbiſupr., 
h d. L. quoniam vbi 
apparet quod ipſa 
congitio yel dilatio, 
ve] aliadiſpoſitiomos 
ram ve] quodcunque 
onus introducens tel. 
litur, id quod yiridi 
etiam obſeruirtia has 


Supra ead,vart.$ 6. Nec in Anpliaaliqua vis eſt 


t, de pus 


k Namquido quan- 
ritas Jcgati conucnit 
cumquanritate Jebi- 
ra, vel cam ſuperat; 
Tunc pretumirur re» 
litum fore animo 
compenſandi,ctiamfi 
Teſtaror fir debicor 
excauſa roluntaria : 
mulco magis quando 
renetur ex cauſa nc» 
ceſſaria. Menoch.de 
preſump.lib.q. pra. 
IIQ0-N-26. 
I Mcroch, d. lib. fs 
preſurap.icgene. 
m Eorum que inhoc 
paragrapho tradujur 
notitiam- magis ob=- 
Feruata quidem con- 
ſu:ruJine, quam in+ 
ſpefta l:ge ſciipra 
natus ſum. Quam 
- Propterea mandari 
Icriptis curaui , nec 
v.riasdcincepslatce 
atintencbris,ſcd lu- 
cis inſtar, amoris nu» 
bibus, oninibus quo- 
rum intcref} clatius 
 Fplendcfcar. 
1 Hoc ip1um omnes 
Vp0 Oretarentur. 
o Hancſ:mentiam 
bone memo: Delces 
Sauil. vrus Baronum 
Scaccarl Regiz, pro 
mibugaliſcdensapud 
' Caſt;um Eborac{cps 
timana aJi'arum An- 


ww Domin: (oil mea. 


me mcworia fall:t) 
2f©4, publicc propa 
tuir. Menct cum a- 
js quamplurimis , 
_wwprefencc, audr 

entc & diligercr ani- 
- macuertentc, tanti 

lic; 3. tam experti 


—— 


inuencory,che Teftator is preſumed to haue bequeathed 
the ſame, in recompence ofrhe filiall portion though 
he did nor exprefle tomuch ; Andio I thinke it to bee 
when the Legacy doth want bur a little of the filial! 
portion, though rhe Child be then ar liberty, wherher 
he will accept the ſame for his portion, yea or no, as is 
aforeſaid : Bur if the Legacy bee very ſmall, orifthe 


Father will, thar it ſhould be paid our of his part of hiz 


goods,then{(in mine opinion )the Legacy ſobequeathed, 
15 not to bee preſumed ro haue beene lefr,wkth a minde 
or intention , of compenſation or, recompence of the 
fliall portion | : So thar inthis latter caſe the.child may 
recouer, as well the filiall portion as the Legacy , bur 
not inthe former. Thus mach concerning the rule. 
Conceraiag the firit limitation of this rule,which is; 
That hee which is Heire *0 his Father, can bawe #0 filial 
portion of bis goods : This is diverſly extended *. Firſt 
nortonely the Heire of Lands holden in fee-fimple , is 
thereby barred from the recouery of a fliall partion , 


bur he + alſo thatis Heire infeeraile, either generall or ; 


ſpeciall *.Secondly,albeitthe Landsbe of very ſmall Fre- 
uenew, peraduenture not paſt a noble yearely rent, and 
the goods very-great in compariſon of fo ſmall rept (be 
it a thouſand pounds or: more ) even in this caſe rhe 
Heire is barred from the hope of a filiall portion ® And 
thouyh this may ſeeme hard tothe Heire,if we conſider 
that ſame 7s priemo-genit ure;yet if we ſhall conſider on 
the other fie, that if the Lands be worth a thouſand 
pounds by yeare,and the goods little or nothing worth, 
(the acbrsbeing paid) and fo lictle or nothing lefero rhe 
reſt of the Children, (which cale is more frequent then 
the former the cuſtome(we ſee) isnot voyde of equity, 
when both caſcsarc equally ballanced, and indifferently 
pondered. Thirdly, not onelythart Heire is excluded 
from a &1iall portion, which dorh enrer vpon the Lands 
(maximey<t0 in copſuctucinibus hujus regni borealibus) ſermenerr. 

N 1s 


Cy 
» 


12 1 


\ 


© mw tc. co s As ws. MHad % 


hk 


41 
as 


py ry 41 As BY = (AO ,.oc4 FP kw ke 


mm $3 bow (© TD bo 0 


" 


a ww 


- 4 
= CÞ 


» E : « __ > % Ps T * 
EY 4 E 


What things may be deziſed by Will. 


- th. 
"_ 


2 immedierly after his F her death, buthe t alſo which & 


iz Heire in reuerfion : for he that is Heire in reverſion 
;3 Heire, and being Heire, can haue no filiall portion ?. 
For in the Writ ge rationabili parte honorum , it is COn- 
rained, thar he which demanderh a filiall port1on, Nec eſ# 
heres , nec int vita patris ſui promotus , as by the ſaid 
Writ more at Jarge appeareth9. Now he thar is Heire 
10 reuerſton cannot ſay fo, and rherefore can recouer no 
f1liall portion, according ro the cuſtome of the Coun- 
trey : otherwiſe if he ſhould recover a portion, and the 
Land afterward ; the finall intent of rhe cuſtome ſhould 
ſuffer pretudice, which would that the Lands and goods 
ſhould nor goe both one way. bur the one tothe Heire, 
and the other to the reſt ofthe Children. And yer the 
caſe may fall out very hard with the Heire in reuerfion. 
For what if he ſhould die in the meane time. before hee 


could lawfully enter ro thoſe Lands, which be his onely, 


reuecſion, and (o reape no benehr either of his Fathers 
Lands or goods? Howſocuerir ſhall fall our, hee muſt 
be conrent with his lot : andrhough not he, yet his ſhall 
enjoy the Land at the rime appointed *. Fourthly,albeic 


:3 | the Heire hold Lands by deede or teoffment in mor- 


gage, Or with clauſe of redemprion : rhar is to ſay, vpon 
condirion , thar if che feoffer pay varo him a ſumme of 
money at a certaine day, that then the feoffer may re- 
enter, and the deede or grant to bee voyde, &c. Yet 
neuerthelefle inthe meanetime, vatill the condition be 
performed, and rhe Land redeemed, if hee ſhould de- 
maund any filiall portion,he is barred, becauſe as ye he 
is Heire to the deceaſed. * Bur if the Lands ſhould he 
redeemed, andthe money ſarished, then ir is raought, 
that he may recouer a f1)iall. portion, becauſe then he is 
not Heire to the deceaſed , nor the aduancement cer- 
taineyy made by rhe Fatherin bis lifetime *, Likewiſe 
if a man purchaſe Lands in fee, and by will deuiſe the 
{ame to his .cldeft Sonne, and:to the Heiresof his body, 
” 2 and 


p Huc faciequod tra» 
ditur in Relationibus 
D,Dycr.fol.124-plac. 
zs. 


q Fitzh.Nat.Bie.fol, 
I22.3r. de Rationab, 
paite bonor, 


r Vide Dyer. vbiſup, 


{ De hacq. Conſului 
D.Tho.Heſcorh mili- 
tem Juriſconſulcum 
(dum vixit)diſertiſſis 
mum , Er 4 Conlilijs 
Regiz Majcſtati in» 
hiice partibus borea« 
I:busijnter aliosynG, 
nec illo. Henore in- 
dignum,cujustidem, 
polt maruram quideE 
deliberationem opie 
nio, talis erat qualis 
hic a nebis ciratur.Sa 
n<(f quid cgo ſenrii) 
Xquirate plena & ras 
tiontconſona, 


© 146 D.Th-Heſcoth, 
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e Perkins, fol,193.0 » 
$62, 


u Ira nonnunquam 
2-non p 'ucisquarum 
non eſt obſcura fama : 
luciſconſultis accepi, 


and for defaulrofſuch iſſue to his yonger Sonne, and to 
the Heires of his body, &c. In this cafe rhe eldeſt Sonne 
3s nor barred from the recouery of a fijiall portion, ag 
Heire ro thie deceaſed : becauſe hee is nor as Heire t, 
kis Father, according to the courſe of the Common 
Law, buraccording to his Fathers Wi ©. Bur wherher 
this deuiſe ſhall barre him as an aduancement, or as a 
Legacic intended to be given or bequeathed, in lien and 
farisfattion of his filia}1-portions © may bee a queſtion, 
whereofpartly:hererofore, and partly hereafter. Note } 4 


— 


alſo, rhat if che Childe ſhould have -F any coppthold 
Land after his Fathers death , tn this cafe he is not re- 
pured his Fathers Heire , tothe effeFaforeſaid, and(o 
not barred from the recouery of a filiall- portion , duc 


by the generail cuſtome of the ſaid Pronince'®, 


Concerning the ſecond limirarion, which is, That the 
Childe adnancedor preferred by his Father in his life time. 
cannot challenge a filial portion of his goods + For the 
better, vnderſtanding of rhis- limitation, it- may be de- 


manded whar manner T of prefermentor aduancement 15 


thar is, which doth debarre the Childe from a filial! 

rtion. This queſtion is much more eaſily propounded, 
then anſwered; for that I doe not find ivdefinied or del- 
cribed by any writer either Ciuil or Temporall : and 


conſidering the varieties of opinions, and dinerfitics of 


indzementrs in this martrer, it is impoſſible to make an 
abſolure definition thereof , and very difficult to make 
a true deſcriprion; howbertT haue aduentured in a rude 
kinde of delineation (and as it were with a penſt}] with- 
out anycolours) to drawan obſcure forme and ſhape 
thereof. This then (in my conceit) may be termed an 
adnancement or preferment, whereby the Childe is 


excluded from a filiall portion, when as t the Father in is 


his life time hath beſtowed 
portion whereon fto line, 


_ his Child, a competent 
his obſcure picture that i 
may bee the better perceiued, ftandeth in need of ar 
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Li 
- explanation or expoſition; for the which I mult ac- 
7 knowledge my ſelte ro bee indebred nor onely to the 
ny profeſſors of the Ciuill Law , bur alſo to them of the 
- temporall, and rather to obſeruation then toreading , 
7 the matrer it ſelfe being rather ouer-ruled by cuſtome, 


17 chenſubiec ro-rules of written Law. The f explanati- 
on 15 this : Firſt, where apreferment is ſaid to bee that 


which rhe Father beſtowerh : it isro bee noted, thar 
8 13 # T another then the Father, beſtow any prefermenr 
y 4 or aduancement, though neuer ſo much; this prefer- 

ment -by another , is no barre ro the Childe, from rhe 
4 recoliery of his filiall portion of his Father goods * , 
O much lefſe where the Child hath aduanced hiseſtare by 

his owne indattry. Secondly, where it is ſaid (vpon his 
R Child)ir is to. be obſerued thar if the Father beſtow any 
F 19 thing vpon Tanother for his Childs ſake, or for the good 
$1 of his Childe, nenertheles this is no ſuch prefermenr, as 
I will hinder the Childe of his filiall portion. And chere- 
"A . foreittche Father beſtowany thing vpon a manof trade, 
- 5 to take his Sonne for an | yo ro teach him 
; his myſterie, this is noaduancement to the effect afore- 
( faid 7. Orif he beſtow any thing vpon a Schoolemaſter 
4 or Tutor, in the Vniaerſities of Oxford or Cambridge, 
c for the encreaſe of his knowledgein learning, or for any 
; degree there tobe obrained : this is noaduancement to 
4 exclude the Childe of a filiall portion *. No more is iz, 
4 20ifrthe Father buy an aduowlon Þ of an Eccleſraſticall 
a benefice.or dignity , and afterwards preſent his Sonne 
4 21 therero: Or it the Sonne be f muca indebted, andthe 
: Father diſchargethe debr, yer-I hold this not to bee 
22 apreferment *, Bur if the Father beſtow t a competent 
« P portion with his Daughter.in marriage , vpon him thar 
% ſhall marry her, |rhis, without queſtion, is luch an ad- 
of uancement.,as wilt barre her from the demand ofa filiall 
| portion ®. And ſo it isif the Father be atcharges to buy 
3 a Ward., .and. doth match him 1n mariage with his 
; | P 4 Dangh- 
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x Claudius Battan- 
dicr Tratt.de legittie 
mac.12- 0-31. L. ſci» 
mn+$ repletionem & 
Authen, Nouiſlima, 
C.deinoff, Tcſtam. 


y Arg.L.Omni modo 
$ imputari. C. de in- 
offreſta. L.3. $ victim, 
f.de muncribusiſtud, 
enim non eſt tranſ- 
miflibile, & ideonon 
computatur in legit- 
tinamCliud.ybiſup, 
N.'9,20,21,22, 

z d.L- 3. $vitim-de 
Mune: ib,L.yJtim.Ce 
de Collat.Claud.,Bat-« 
tand,d.c.1z.n19.&c, 
a Ciaud-Barrindien 
C.C-12N.28-P.{., Lis 
ber. C.de poſtlim.rc» 
uerſ, vbi tamen di. 
ſt'nguirur. 

b L.quoniam Nouel- 
Ja.C.de inoffi.ceſtam« 
Claud. ind «Tracts ca 
X].1.6« 


The third part- 


© Ita 3 Legum An- 
glicarum peritis|zpe 


craditd agooſco,quos 


de hac qu. conſu}u, 
d d.L, $ viim.ff.de 
Muneribus.Claud ys 
di luprg, 


_ -—— | ” — 
Danghter : This is at! aduaticethemt whereby the 
Daughter cannor claime any filial] portion, though the 
Farther doth nor beftow any thing elſe vpon her ©. Whar 


Sonne2_ wherher is this a preſerment to barre him of 
his portion? Ir ſcemeth to bee no barre thereunto «, 
Thirdly , where it is ſaid, In the life time of the Father, 


wee are to yuderſtand that though. the Father by tf his 4 


Iſt Will and Teſtament doe bequeathany Legacy to his 
Chiide in lieu and 'ſarisfaQtion of his filiall portion: yer 


Hecanſe this was no: aduancemenrt tothe Childe whilſt 


_ the Father liued, he is nor ſo barred fromthe recovery 


e SuprahocipſoSin 
princ. 


© Ieachmynirer tra» 
ditur 2 Noſtratibus 
viriufque fori cauti- 
dicts quibuſcum ſx- 
pil. de hacre ſermos 
Acmw h2buy, 


of a filiall portion hereby, but thar he may refuſe or 
wayue the gran bequeathed in his Fathers Will, and 
recouer a filiall portion ,, due accordingto the cuſtome 
ofthe Country ©. Howbeir ifthe Father in his life time , 


beſtow + a leaſe vpon his Childe, or grant vnto hin 25 


anannuity for life, out of his Lands, yet in ſuch manner 
as the Childe ſhall nor reape any benefit thereby.; {© 
long as the Farher liveth, but afrer his dearh : this is 
holden for a pr:ferment or an aduancement-f, becauſe 
it was affured vito him-in his Fathers life rime. nor 13 
this caſe contrary ro the former; for the Childe had no 


afſarance ofhis Legacy vnrill his Father was dead, be- 


cauſe hee might haue-renoked rhe ſame, ar any time 
whileſt he liged , which he could nordoe in the other 
caſe. Fourthly , where it- is faid a Competent Portion , 


this word tf Competent, lignifieth equall, or nor farre in- 26: 


fericr to that quantity , which ofherwiſe according to 
the cuſtome cf rhat Prouince, ſhould fall ro bee due 
ro.the Childe, afrer the rate and proportion ofthe Fa- 
thers eſtate , ar that time when hee dorh beſtow any 
fuch rhing vpon: his Childe; for the ſame being equa!!, 
or not much vnder the rate,which ſhould belong to the 
Childe by the cuſtome aforeſaid, if kis Father had rhen 
dyed; - ſhell ftand for a ſuffictent prefermenr and 

| _ ad> 


Xrhe Father buy an Office, f and teftow itvpon his ,, 


4s ws od todd A. 
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What things may be deuiſed by Will, 


Lm—__—_—_—_ 


aduancement, to exclude him from a filiall portion 8. 
For conſidering the equalicy, or {mall inequality, be- 
twixt che oneand the other, it 15ro-be preſumed, that 
ic wasthe Fathers purpoſe , that the one ſhould ftand 
in ſtead of theotherÞ, In ſo much that if the Father 


creaſe his tubſtance,yet I chinke thacrhe Fathers former 
gift, would barre the Child from recouery of any fur- 
therfiliall portion : and the reaſon is, becaule as the 
Father di1 grow richer (in which caſe the Sonnes pre- 
ferment ſhou{d bee leſle ) ſo ir might fall out, that the 
Father might haue growne poorer,and then the Sonnes 
perferment ſhould haue beene more then otherwiſe 
it would by the cuitome of rhe Country, - So that the 
Fathers gift being ar the ficſt comperenr, in regard cf 
his eſtate, at that preſent, the ſame is not made effectuall, 


2g eſtate. Bur if the Fathers gift were + not competear, 
or farre vnder the rate, of that which otherwilc ſhould 
belong to the Chila by the cuſtome:; as for the purpole; 


> 


g De modicisnon eſt 
curandum.. L, ſcio- 
cum gloil. lbidem de 
reft.in integrum, |. 
h Aqualitas ſeruan- 
d2 & Oxonium peat. 
. #quales, 


27 after this preterment ſhould line many yeares.and f en- 


or ineffectuall, by the encreaie or decreaſe of his f:.ture . 


if the Father ſhould give his Childe five pounds, to pur * 


in. his purſe, or beſtow at his pleaſure, whereas other- 
wife his filiall portion would extend 'to diners hun- 
drechs, I doe not hold this gitr of che Fathers to be (uch 
an aduancement, as will exclude the Child from Li; 
filiall portion?, neirner tn the conitruction of Law, nor 
inthe 11rention of the Father; and that ir is ractherro he 
termed a meere beneaolence, then a preferment oy ad- 
uancemear excluſive of a filiall portion : and if the Son 
have deferued a good turne at his F athers hands, this is 
no aduancement but a recompence of that which was 
29-formerly deſerued *. By the word 7 Portion, 1 vnder- 
ſtand not onely a ſurame of money, or part of the Fa- 
thers goods and chatrels , but allo Lands and annutties, 
bettowed by the Father vpon his Sonne : Finally , by 
theſe words (wh:reonto line). ir is tobe colleted, that 


it 


(11541 enim expe» 
2 pa-ris Jtberaliare 
preficiferrur non de- 
bet compurari inlJe- 
eittimamzquiaaniro 
C0749 idf cille pry - 
ſu n:tur L. Liber. C 
de poſtlimine- cuerſig 
Clarum1.Trac.c.- 
n.28. : 

k Quo caſlu non come 
putatur in girtmam 
fucklialem portione 
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r 
' 


The-third part. 


.ifrhe Farther beſtow any thing vpon his Child, ro f any 30 
.otherend , as money in his purſe to ſpend amongſt his 
cquals,orto buy him ſutes of apparell, 'or books, or ar- 
mour,for rheſ eruice of his Countrey; yet this (as I cake 
ir) 1s not ro bee holden tor an aduancement, though 
peraduenture the ſummes of money , giuen for thele 
- particular ends, were not very much.inferiour to that , 
which otherwiſe might belong ro the Childe for his 
filialFportion according ro the cuſtome, and otherwile 
4 Quod Rudy cauſa yyontq hane beene taken for an aduancemenr !.For thar 
velprcolibris, aur ar- . ; . F 
mis, paterimpendir, 15 properly F called Patrimonium or Patris munus , 31 
& are Ciuili quic- which the Father is bound vatoby the Law or inſtinct 
TT _ of narture'towardshis Sonne, which is, to provide ſome 
ratur in legirtimam COMPetent thing for the mainrenance of his Childe, 
quam nos filakm whereby he may be the better enabled to live after his 
Nh 2ppelae -thers death ". : | 
m De fgnificatione And as there 1s Patrimoninm, lothere is Matrimo- 
a St = nium, The definition whereof is 94r# & jſemiue con- 
Ede verb.ignit, #2710 , indiniauam vite conſurtudinem continens , the 
toyningrogether of man and woman , in an inſepara- 
rable ſociety of life, Bur rhe true f Erymologie of the 
word is, Mat ris uxus, that is the Mothers dury,where- 
unto ſhe is bound by the Law of nature, and.is or ought 
to bee exerciſed in rhe. nouriſhing of her Children , 
n Somma Hoſtienfi whijleſt they bee young and vnder her gouernement , 
oa mn like Chickens whileſt they be vnder the Hennes wing ". 
iponſy.Pcnrincgs, Anſwerable to this Matrimmouinm , or Matris WIUNME > 
decorual.Fdclex. j;, Patrimoninm or Patris munws, the Fathers duty. 
-Q.2-Przpolin Rub ce av. ; ; , * hs A 
ipoofalezromng. — VÞICh bs of ought ro bee exerciſed in prouiding of 
{ome competent portion for his Children, whereby ro 
live afrer they ceaſe ro bee kept any longer vnder their 
Mothers wigs, and doe flie abroad into the world to 
{hift for themlehues ; And chat gift of the Father which 
is moſt proportionable hereunto , is moſt worthy ( in 
mine opinivn ) to bee adiudged a preferment , ſuch as 
vill exciude-the chide froma filjal) portion after his 
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1 bat things may be deaiſed by Wil. 
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- Bat now ariſeth aqueſtion not to bee pretermitted > 


whar if the thing which the Father heſtowerh vpon the. 


Child, bee ſo indiferent berwixt competent, and in- 


competent, that it may bee iuſtly doubted, wherher 


the ſame were Petrimonium . and io ſtand for an ad+ 
uancemenr , or a meere beneuolence, ouer and Lefides 
rhe which hee mighr expect a fi11111] portion. Now whe- 


33 ther f may rhe child caſt in thar gitr ofthe Father, and 


ſorecouer an equall portion. with the reſt of his bre- 
thren and ſiſters, yea or nay ? Ir ſeemeth ar the firſt 


that he may For if 4 man ſeized of thirty acres of Land 


in fee-fimple, have ifſue rwo Daughrers, and giueth 
with one of them in mariage ten acres ofthe {ame Land 
in francke marriage, and dyeth ſeized of the other 
rwenty acres, ſhee thar is thus married may (it ſhe will ) 
have part of the twenty acres, whereot-her Father dyed 
ſeized; bur then ſhe muſt put her Land given in francke 


marriage in Hotchpot (as our temporall Lawyers tearme, 
ir) that isto ſay, ſhee mutt refuſe to take the ſole pro-- 
firs ofthe Land, giuen in francke marriage, andſuffer - 


the Land ro bee commixed and mingled rogerher with 
the other Eand, whereot her Father uyed 1eized, 1o 
thar an <quall deuifion bee made of the whole. betwixr 
her and her ſiſter ; and rhus for her ren acres, ſhee ſha)l 
haue fifreene , whereas otherwiſe, ler ſiſter thall hane 
the twenty acres, of which their Father dyed ſeized © : 
and as in Lands fo in goods, which is alſo agreeable ro 
the Ciuill Law ?. And -I hane ſeene it ſomerimes fo 
obſerued,by the conſent ofthe Children nor aduanced, 
being then of lawfull yeares, but I have not knowne it 
at any time fo over-ruled by Law, without their con- 
ſents ; and therefore I doe conclude thar, conſidering 
the ſtrifneſſe of the writ, De rationabili parte bono- 
rum , this gift of the Farther, ſhall either be tound ro be 
a preferment, or not : if ſo, then is the Childe excluded 
from recouery ofa filiall portion ; it ottterwiſe,then he 


ray 


o Tearmes of Law, 


-yeib, Hortchpot, 


p Vr per totum tits 
d: Colla, c. & per vi 
tilem Nemanſcaſcm-» 
in TraQt. jinſfigni, .- - 
de Cuvllationibus” & 
Claud. Barrandicr, 
Tr 2&. de legittimas . 
C.Ks 
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q Hoc enim nom]- 
natim in d. Breui ex» 
privicur, v7.Cum ice 
cundum conluetudi- 
nem in d.commer.obs 
tent, pucri poſt mor 
tem patrum luorum, 
qui corum heredes 


- | -. Nan ſunt Nec in vita 


patrum ſuorum p10« 
morifucrir,&c, Fiiz. 
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| The third part. 


may recouer the ſame according to the cuſtome ofth 4 
prouince of Yorke,as in the ſaid wrir is contayned 4. An 
thus much for this diſcourſe of filiall portions , dueto 
Children wirhin the Prouince of Yorke, wherein ne- 
uerthelefſe I doe willingly ſubmir my opinion , ro bee 
"cenſured by the iudgemene of the berrer learned, 
and more experienced therein, as I doe 
in all rhe reft of this 
Booke. 
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FOVRTHPART 
OF THIS TREATISE, 


Shewing how,orin whatmanner 
Teſlaments may, or ought 
to be made_-. 


"EIS 
—_ — —_— — 
— 
———_— — - 


| The Paragraphs or Chapters of 
| the Fourth Parts 


BF the formes of Teſtarrevts, + $1 
pi Of the general, ſubſtantial, forme of a Teſt a- 
"ment. E2... 

hy Gs After how many Jorts 6 an Executor may bee 
made. s ; ty $3. 

Of 4 ſimple aſſignation of an Execwtor. i $4. 

Of a eonditionall a[ſagnation or nomination of an _ 
for. | 5 


Of the effe@& of a conditional diſpoſition. 6:6. 
Whether enery poiſible condition onght to be objerned pre- 
ciſely. $.7. 
Whether tbe condition bee accounted for accomplifþed ir 
Law. when it doth not ſtandby the Executor or Legatary, 
wherefore the ſame is not accompliſhed. $.8. 
Whether he that is made Executor, or to whom any Legacy 
is bequeathed conditionally , m'y in the meane time 
 whiles the condition dependeth, be admitted to the xe» 
 entorſhip 


_—_— 


es. 


eutorſbip,orobtaine the Legacy by ext ring invo bonds to 

-performe the condition,or elſe to make reſtitution. . 9, 

'W hether it be ſufficient that the condition was once ac< 

compliſhed though the ſame doe not continue. $.ro., 

of diners conditions which may ſeeme donbtfull, whet her 

«they be lawfull or onlaniful} : And firſt of thoſe conditi- 

ons, whereby the Tiberty of making Teftaments is hin« 

Ared; how farre the ſame are lawfull or onlawfull < x1. 

-Of mw conditions whereby the liberty of mariage is hind:- 

red; how far the ſame are lawfull or vnlawfull. 4.12. 

Whether the prohibition or forbidding of alienation of the 

goods bequeathed be goodor not. $.13. 

- Within what time the condition may or ought to be per for- 

med, no certaine time being limited by the will. $.14. 

Of the vnderſtanding of this vſuall condition, ( If he die , 

without ifſue.) 6.15. 

#hat order is to be taken concerning the adminiſtration of 
the goods of the deceaſed, whiles the condition of the 


Ae £ed | 


executorſhip dependet h unaccompliſhed. 0.16. 
Of the making of an Executor, to 'or from a certaine 
: -Of the making of an Executor vninerſally or is la 4 

lars. | | .I8, 
Of making of Executors by degrees. - 4 I9, 
How many may be appointedExerntors. $20 
Of thoſe things which doe apperteine to the apparance of 
Teſtaments. 3 i $.21. 
Of the particular formes of Teſtaments. $.22. 
-Of the forme of a ſolemne Teſtament. $.23. 
Of the forme of an vnſolemne Teſtament. $-24- 
Of the forme of amwritten Teſtament. $.25. 
Of the forme of a nuncupatine Teſtament. $.26s 

.Oft he part icular formes of other Teſtaments or laſt Wil. 
| 0.27. 


IN. 


NER TESTAMENTS 
OR LAST WIL S ARE 
TO BE MADE. 


' The Fourth Part. 


Of the. formes- of Teſtaments; 


1-So many ſeutral formes of Teſtament s,as there be kinds. 

2 of Feftamentary formes, ſome be general, ſome parti« 
onlar. | 

3 The generall forme of Teftaments is twofolt,,/ſentiall; 

and accidental. 


$+. 3. | 
S—Ecrcfolloweth rhe fourth 
principall part of this 1 e-.. 
2 || ſtamentary rreatite ; wher- - 
7 in I vader-tooke to ſhew 
how. or in what manner 
Teftamenrs or laſt Wils , 
xj may or oughrto be n.ade. 
4 For performance whereof 
T thought ic conuenient, 
ficlt to. deliuer certain 


2ducricem ors. and then £o.procecde. : Th 
6 
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The fourth part, 


a Supra t-part $$ 7. 
Ez &C, 

b L-!ulianus $ {i quis 
ad cxhibend,t!- 

C; SUP1 1+ parte 3 7. 
8, &c. & infra ead.m 
Parr. $ 23, cum rcliq. 
vſquz adfinem- 

d Vtinfracod, $&X5 
ProX. 


e Bar. &laſ. in L,ne+- 


mo.ft delcg.1. 

#| Olden. de ation, 
cla{.5.in prin. vbitc- 
net contra Ba'. & ; » 
livs,ſoleanitaten t- « 
flamentariam no cle 
de formaſ{bſtan'ia] , 
{eu cflentiali,{ced to.- 
ma probatcria.Cuyus 
opinio haud duvie 
vera eſt, vbi ſolcnni- 
ras non eſt deneceſ- 
ficarecquidem, vt hic 


The Þ firſt _aduertiſement is this , that as there he 


divers kinds of Teſtaments or laſt Wils, (whereof here- 


rofore *) ſo there be diuers formes of Teſtaments or lak 
Wils : for euery kinde hath his ſeuera)l forme, and e- 
ucry kinde differeth from another by his forme ®. 

The Þ next aduerriſemenr isthis , that albeit every 
particular kinde of Teſtament haue his proper forme 
peculiarto irſelfe ©; neuerthelefle they hane alſo gene- 
ral] ftormes common to them all 4, 

Whertfore before I ſpeake of thoſe particular formes, 
order requireth that I ſpeake ofthe generall. 


Of 7 which generall formes ſome doe reſpett the 


ſubſtance or inward effence of the Teſtament whereby 


raaris made to be, which was not ©; and fome doe re- - 


ſped the outward appearance or proofe of the Teſtament, 
whereby that is made to appeatre, which otherwiſe 
though it were , ſhould not{eeme to bef. For not ap- 
pearing, it is, (in conſtruction of Law) as if it were nor. 
Idem ejt in inre, noneſſe,& 04 apparere 3. 


in Anglia. Couar, in c.ctum effes, de refſta exrr.n'8. Minfing» in $ ſed cum paulatim. Inſtir. de teſta, 


ordin.n.g. 8 


Vc] non cette & non apparere, paria ſunt, Ve}, Idemjudicatur, de co quod non 


et, & quod non appatet. Kebutf. in L. Vibana- tf, de verb, bgnit, 


Of the generall ſubſtantial forme of euery 


Tcſtamenr. 


1 The eſſential forme common to enery Teſtament is the 
naming of an Executor. 

2 What it is to appoint an Executor. 

3 The naming of an Executor is ſaid to be the head of 
the Teſtament. 

4 The nating of an Executor is alſo ſaid to be the foun- 
nation of the Teſtament. | 

5 No Will properly tearmed « Teſlement , wherein 10 
EF xecutor is named, atbeit other Legacies be left thereine 
'$) Tg 


LS 


## 


Of the formes of Teſtamenes. 


6. The effet of dying without er with an Executor. 
7 An occaſton of further conſideration concerning the 
making of anExecutor, | 


t 
: d h. 
': WM. He generall”, f ſubſtantiall, or eſſential! 
: forme, common to euery Teſtament , is 
- rae naming or appointing of an Execu- 
ror ?, the which alone doth make a Teſta- 
L ment, andyrhout the which no Will nei- 
cheris, neirher can bee rightly tearmed a TeſtamenrÞ.. 
# 2 To f name or to appoint an Executor, is to place one in 
7 the ſteed of the Teftator, who may enter to che Teſtators 
k! ods and cattels,and whohath action againſt the Teſta- 
tors debters, and who may diſnoſe of rhe ſame goods 
: 2nd cartels, towards the payment ofthe Teſtarors debrs, 
| znd performance of his will <, which ifhe neglect ro 
\ doe. hee may bee conuented by the ſaid creditors, and 


Legataries. {o long as he hath aſſersin his hand 4, 
This t namivg or appointing ofan Executor,is ſaid to 
k bethe head of the Teſtament ©. And as the body is dead 
which lacketh a head. fo the Teſtamenr is as it were 
dead, wherein no. Executor is appointed * : it is allo 
4 ſaid Frobe the foundation of the Teſtiment 5; where- 
fore as no building can ftand without a foundation, fo 
no Teſtament can frand without the appointing of an 


a L.t- de hared. In- 
Rir, L.r. de vulg. ſubs 
L.hzredes palam de 
reſtam. ff. nec obſtar 
quod Jus Ciuile mens 
rzonem faciat de xs 
rede, non de Cxecuse 
tore. Nam exccutores 
Guales paſiim conſt. 
turos videmusin An- 
glia , ex omni fere 
Parte conuen recum 
115,quos (nomen taſt= 
tum fi excipias)ciule 
Jus appellar hzredes 


comperrum eſt, ira, ve 


executor hujaſmodi 
merito vice heres 
dicidebeat.Q:1nime 

icpiſtz, & canont- 
tz omnes, iſlum pro 
ner dcannoſcunt ck 
ecutio-cm , quinullc 
a1o 1: ſtituro hxrede 
deyuratus eſt ad di» 
Cribucdum bona de- 


tun&iin pios vſus.Bariin T..nulli. Cde Epiſcopis & Cler. Bald.in Aurh-n. Licer C.dce Natu, lib.in 
?ri:16.7af. in L. prec.bus de vulg.ſub.Ripa.in L. fliofa.deleg-1-n-20 ft. Paro .% Cenar.inc.cum ri- 


bi dere}, exe, Lindw.incftaturum dereſta 5. .proum. conſt.Caot.verb-prius Manticede conjects 


\ Ryo lib. 4tit.i-nf, ; b 


L.quog per manu de Jure cod. Bary &lalind Lenemodeleg tt 


Hpfamiafin Rub.de 1-2-1. quactiaminreconſpirant jara buys regu, vt per Brooke hisyegbis! 
F Alia.ciratis&nancdento citandis, No:a per lez doors del cinl ley, & ſferianrs delcommen 
ley,fi heme fait lon teſtament, & nolme nu 's executors, ceamneſt reſtamerit, &c, Er 8]iby per Plowd 


lub hac verbarum forms. 


Sars teſtament home ne ſerraexccuror, Brooke tit, cxec 2. Plowd. in 


; calinter Greisbreoke & Fox. foi.276.b. c Sichard.in Rub, de hzred, Inſtit.C. Tecmes of 
Y 4 f 4 - inf TY, 7 er. &1 wad q ; ay” va 
Lawycrb,ecxecut, d Termesgf [.aw.vcrb exccut-& lars infra parti6'$ 3, e $ anre 
'ntzz, del f mis. Iaſtit. dc bdci comyber d Init deleg 
, [Nh GCleg R,  S$izprimis. Jaſtit, de haci comhered. o . $ ante,Inftit de legs 


Q 


Execu- 


eden i - TS LE 

" + ot oe OY So os Pre 
Wen Eb ab 

y Ib <6." 


PoE 7 v- , S es. 7 OO _—_—. ef - \ 
. 0 OW Sgt S Sd £14 + 
Ss, WP... j 3 Re. 


©. The fourth part 
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hk d..quod perma- Executor h, neither can be properly nameda Teſtament. 
b- nus dejprecodie?* And t although never ſomany Legacies or denifes bee ; 
L | Clar,$teſith,qus.n.z. given, all rhoſe Legacics and deuiles notwithſtanding, 
Adde quod Teſtator ſych difpotition may bee called a codicill, ora will, or 
& ExcemtorgfautR&- rr erwiſe termed; but certainly a Teſtament , itis nor, 


i Quippelegnaſunt neither can be properly ſo named * : and therefore f hee 6 f 
accidentiaquzadel- thr maje any (uch diſpoſition.ſhall bee deemed to haue 


| Re Cid — died wirhour a Teſtament *, an1fo the adminiſtration of , 
Namenc))incerite.laf. hjs goods to be Committed to rhe Widdow or next of 
- = 0-4 *36 up Spanky kinne, asof one dying inteſtate 7 : whereas on the con- | ſ: 
S$47- | rrary, if an Executor be appointed, ſuppoſe no other 


k d.L.quod Pee Eegacy bee lefr, or deniſe made, yer ſuch diſpoſition 
ay B's —_ both is, and may be lawfully and properly faid to bee a 
ab inreſtar. Teſtament ®,whether the ſame be ſolemmne or vnſolemne, 
I. StargH.8.40.21-C:5» 1p 3tten of 2HYCupatiae, priniledeed or unpriniledged *, 


ys ds nies: andthe perſon ſo diſpoſing is calleda Teſtator ®: and in 


n- Supra pare.1-S-1c+ this caſe the Ordinary cannot:commit the adminiſtrati- 
nol fr TIE on of the dead mans goods, as of one thar died inteſtare; 
Cee.” the Executor being able and willing, to vaderrake the 
ſtar.q.Brook.& Firzh Execution of the Teſtament ?, 

_ _ | ny v—_ * Seeing ftherefore.the force and efficacy of making of - fo 
lociscum ſexcenis fi> an EXecutor 18 ſuch, as without the which no will or 
milbusclareconſtat, 4;f50firion js,or deſeruethto bee termed a Teſtament. & 

\ | t:Ntarorem & execu- 


roremreſtamentaria WIthOut the which the partie deceaſed ſhall be deemed 2th 
relativorum naturam to haue died inteſtate, notwithſtanding the multitude of 


ape ' other Legacies or deuiſes,” and ſoadminiftration of the % 
pitte7319* goods to bee commirted, as is aforeſaid.” Tr ſhall bee "N 
2 therefore behouefull ro ſtep a little further into the Is 
ccnſideration of this matter of making an Execuror, as d 

the maſt excellent part and foundation of every Tefta- 1. 

ment, and'to ſhew after how many ſorts an Executor "2 

4. kifraSprox. maybemade 4, and what are the different effets of e- "4 
uery ſeuerall ſort or manner of appointing an Execu- o_ 

x. Infra cad.part.$.4, TOT. +. . dif 
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t. | | | 

e After how many ſorts an Executor may 

D) bee made, 

Ir 

'3 1 An Executor may be appointed (imply or conditionally, ; 
© 6 om or o8till a time, diretly or indiredly, vninerſally or 

e particularly in the firſt degree, ſecond, third, ec. and one 

ff alone may be 4 ppointed Executor or many. 

f 2 Afier how many ſorts an Executor may be made after 

-- ſo many may a Legacy or deviſe be ginen. 

T : 
I ED H. ij 

a 

' N + Executor may bee appointed after 

divers manners, eſpecially atrer theſe fol- 

N 


8 lowing: Firſt, cicher ſimply *, or conditio- , joracadparrs 4 

E rally >. Secondly, either from 4 certaine b Infra ead.part.s.s 

; time,or toa certain time, ©, Thirdly, either © fcadpant$17, 

. f 4 c : d Inf.cad.-part.$.18. 

o#iner ſally orparticularly®Fourthly,cither in the firſt de» 

gree,or 312 the ſecond degree,or in the third degree,or in the 

f 7 fourth , &*c©. And laſt of all, either oxe may be appoin- 

ted ſoleExecurtor,or diners maybe appointed Execurors 

rogether *, of which I meane toinrrear ſeuerally. Bur by £ lafr,ead.vart $40 
d 2 the way. I would haue the Reader ro-obſerue,, that t as 


e Infr.cad.parr.$ 19: 


pf an Executor may be made diuerſly, {o a-Legacy may 

on be giuen, or a deuiſe made accordingly, that 1s to ſay }. 

ao ſimply.gr conditionally , from a time or for a time, vni- 

_ aerſally or particularly , in the farſt , ſecond, or third 4 
- degree, .&c. and to one or many, which order of ſem- 

a blance or imitation , it the diligent Reader fhall note 


( which: thing is very eaſle to bee performed; for that 
ow which is ſaid ofthe one may alſo be-ſaid of the,other, in 


te epery reſpect almoſt, ſauing-wherc I have noted tlie 
difference) he ſhall reape two benefits in one reading . 
” ind eal& me of double labour. 


2 PI. 


The fourth par 


Of a pure or ſimple aſSignation of an 


Executor. 


1 The chiefe prints conſiderable about the ſimple aſſoon- 
tion of an Execntor. 
2 What is apmre or ſimple aſiignation of an Executor. 
3 Diners examples of @ ſimple appointment of an Exe« 
CHEOF. | 
4 Whether is hee ©nderſiood to bee made Executor, to 
whom the Teſlator doth gine all, or the reſidue of his 
004sS«. 
, s It is not alwayes needjull to expreſſe this word Exe- 
curor, in making of an Executor, namely, when the Teſta- 
t0rs meaning is knowne. 
6 Other exemples of the former concluſion. 
7 The general Legatary is not alwayes underſtood to be 
Executor. X E- of 
8 What if the words bee indifferent either to make « 
Teſtament cr 4 Codicill. | 
9 An Executor may be made either by the proper motion 
of the Teftator. or at the interrogation of another. 
19 The Teftat ox.mnſt haxe a firme purpoſe of making his 
Teſtament, otherwiſewords are of no force. 

117 ofilleth not of words, ſo that the meaning appeare, 
neither in what part of the Teitament the Executor bee 
appointed, | | 

12: of the-effef? of a pure or ſimple nomination of an 
Execntor. 

13 Certaine. caſes wherein the mention of a: condition 
doth not make Fo ors conditional/. 

14 Whether impoſſible or vnhoneſt conditions Joe make 
the diſpoſition conditional, h | 

s Whether neceſſary conditions make the- diſpoſition 
conditional, 

16 Conditions re ferred io that which js paſt, or preſent, 
- arc ot properly conditions. 


4 7 Condis- 


4- 


"IS , 
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17 Cond tions neceſſarily underſtood doe not make the 
diſpoſition conditional. | 

18 The app/ication of that whith bath beene ſpoken of 
the aſſienation of aun Execut ir to & Legacy or demiſe. 

19 Certaize caſes of the deniſe of Lands , wherein the 
meaning of the deniſor is preferred before the propriety of 
words. 
29 The different efſedts of a ſanple aſſienation of a 
Executor, 4nd a ſimple Legacy. 

21 A Legatary may not of his owne authority take his 
Legacy, and what is the reaſon. 

22 What reme:dya Legatary hath for the obtayning of 
his Legacy» 

23 Certaine caſes wherein the Legatary may of "3s owne 
authority apprehend his Legacy. 


9 11. 


Oncerning t the pure and ſimple making 
of an Executor,I thought good to remem« 
ber theſe points, 2/2. What it is , inwhat 
forme of word; it may bee made.what is the 
effeF thereof, and finally,how a ſimple womi- 
ration of an Executor, anda ſimple Legacy or deniſe doe a- 
gree or differ. | 
2 A ſimple nomiaation or appointing of an Execuror 
is, when the Tefſtator makerh his Executor without any 
3 condition *, as ifthe f Teſtaror lay,T make A.B. my 
Executor : or thus, I inſtiture 4.B.my Executor:or thus, 
I will that A.B. bee my Executor : or thns,, Idefire 
A.B. robe my Executor : or thus, A. B. ſhall be my Exe- 
cutor: orthus, let A B. be my Executor Þ ; tor the Law 
regarderh notlo much the words as the meaningof rhe 
Teſtator<, And therefore if che Teſtator ſay, I commir 
all my goods to the diſpoſition of A.B. it is in eftect, as 
if he ſay, I make him my Execuror *: or if the Teftator 


Q3 lay, 


. extr, furma Roſella. 


2 S$hzres. Inſtir, de 
hzred. Inftit, & Min 
ling.ibid. Graff, The« 
[aur. comeop, Slega- 
m9.4 "1.2, 

b I. quoniam indig« 
num,C.deteſta. & I 
D. ibidem. | 
© diL.quoniam Man- 
tic, deconj-R.vir.yol, 
;b qetitg3,Graf,The. 
ſaur.com. op.$ [nfti+ 
tUtiO,q.! 4+ 

d Cuin tibi deteſta, 


verb, teſtriy. $ j. verb 
quibus yerb, 


The fourth part 


d Labridgement deZ 
caſes, Zdit. Anno 
Dom. 1599- folio 179+ 
n.J. 

c lo.1c An.And.Bar- 
ba, in d.c. clim tibi. 
Brook-Abridg.tir.c2- 
ecutor n.gy. 

f L, hisverbis. ff. de 
hzr.lnſtir, 

g Bald. ind. L. his 
verb. 

h Gloſſ.Bar, & Bald, 
ind.L.hisycrb.Graſl. 
Theſaur.com. op. In» 
Nirutio, q- 14- quem 
 velim vidca<s 

1 Mantic. deconj:Q. 
vit.yol.lib.q-tit,3-148e 
Bald. in L. id quod 
Pauperibus. C,de E- 
piſcopis & cler. n,1. 
verb,contrarium. St- 
mo deprzris lib,z.de 
incerp.vlt,vol.tol 130 
N.3. 


k Panor.in c. Ranu«. 


tits dercſta.extn,z. 
] Rationem aſhgaar 


Panor. in d.c.\anus. 


Tius. Quia (inquit) 
Juris imperitineſciſic 
aptiu: Joqui. 

m Quo cafu,nihil re- 
orinrerefle, fhrnete- 
Namentum ſojenne , 
velne? folenne.Nam 
quod quidam vojunr 
- verbuim( relinquere ) 


ſay, I will that A. B. ſhall-diſpoſe my goods which bee 
in his cuſtody , he is thereby made Executor of thofe 
parcels of goods *. So itis ifthe Teftator ſay, 1 commir 
my ſoule aad al] my (goods to the Hhandsor diſpoſition 


. of A. B. © or I make A.B. Lord fofall my gcods : or ] 


make my wite Lady ofall my goods 5, orl1 leauec alt my 
goods to AB, ® Or I make 4.3. - Legarary of all my 
goods ' Or 1 leane Þ the refidue of all my goods to 4 
A.B.* for inthoſe caſes he-to whom all or rhe reſidue is 
bequeathed, is thereby vnderſtood to bee made Execu- 
ror '. And this I ſuppoſe to be true, when it doth ſut- 
ficiently appeare by other meanes alſo, ro bee the mca- 
ning of the T eſtator not to dic inteſtate, bur that hee to 
whom all or rhe. reſidue is bequeathed, ſhould immedi- 
arely by vertue of the will, enter ro all the Teſtators 
goods, and (paying his debrs and Legacies) retaine the 
reſidue to himſeltem, Fer + itis not alwayes neceſſary 5 
ro expreſle this word { Executor ) in making of an Ex- 
curor ” , neither hath cuery Teſtaror $kill {o to doe *; 
wherefore it is ſufticientif the Teſtators meaning doe 
appeare by other words of like ſenſe or purpoſe ?. And 
T-hence it is.that:if the Feſtaror write after this manner: 6 
In all my geads moueable and immoneable,” T make A.B. 
though the Teſtator doenot adde Executof,)yet it isto 
be vnderitood, and ſupplyed,and fo is in effett as if the 
Teſtator had ſaid, In al/my goods moneable and immone- 
able, 1 make. A. B; my Executox 4, Hence alfo is it that 
it the. Teſtarorſay, I will that 4.B. be my Executor, if 
C. D. will not : in thiscaſe C. D. is preſumedto be ap- 
pointed Executor : and may if he-will be admitted to 


adictum yniucrhrati bonorum in yoluntate minus ſolenni importare fidei commiſſum , noninfli- 
eutjonem, aQumque valere iure codicils:um, donationiſue cauſa mortis non zeftamenti ( vt in a 
poſtil. a | Panor, md c-Ranucius.)ica eſt incelligendum » quando teſtamentum alias non valcrcte 
Bald.L. epiſt, C. de fideicom.n.4, Sichard. in L. fin.C.de codicil. n.g.Couar.in d.c, Ranurius. $.j.n- 
EN n c. cumtibide teſta. exrr. Brook.tit. 2xce.n.g8. o Panor.ind.c.Ranurtius n. 3- 
p. L.quon:amindignur« C,de tefta. Mantic. de conjeR, vir-yol, lib.g.tir 3. q : Paul Ca» 
Fronl.& ali) in Lacrrore. © de roſta, Mantic,de conjeR,ylr, yol.b,qurir.3.n.5- | 


tho 


TS 


Cad Moti 
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the Executor-ſhip, and excluderthe other Executor *, * lulClar-s reftw.b, 
Likewile if the Executor ſuppoſing his Childe, brorher SH 

or kinſman to be dead, doe ſay in his will ; for as much 
as my Childe, brother or kinſe-man is deade, I make 
A.B. my Fxecutor : in this caſe if the Childe or other 
perſon whom the Teſtator ſuppoſed to bee dead, bee 
aline : he thatis named Execurtor ſhall not be admirred em 

rothe Executorſhip, but the Childe, brother or kinſe- ery 
man, whom the Teftator thought to hauo beene dead 5 r Sichard. vbiſupra. 
for thar it is preſumed ro-haue beene the meaning of the —_ ——— 
Teſtator, to haue made thar-Childe, brother or kinſe- 0 ex.conflk 
man his Execuror, if he had thought him to haue beene 2 Brooke. Abridg.tir, 
living, and nor the party named *, Or ifthe Teſtator —_ 0.14856 v00 
will, that 4. B. ſhall haue his Land in Daleafter the u Bar.inT..hisverbis 


7 death of his Wife.ſhee ſhall haue ir for her life *.Bur Þ if dehzred. laflir.fficu. 
| J450pInio communi- 


onthe 'contraty ,.it doe appearato bee the Teftators (.. ,oprobaur, air 
meaning, not to make him Executor to whomhe dorh G:2f, Thefzur,com, 


bequeath his goods, as when the Teſtator hauing bes 97:5-Inftiurio. q,r4, 
: Berous in &.Ranutius 


queathed his goods to one perſon, doth expretly name q.cens.exrr.n.co, 
2n other to be his Executor ©, or if he ro. whom all is * Inflic. de hzred. 
bequeathed, bevn:ble *ro execute the Teſtament,or if 9"* 2b. anteltar. in, 


X princ. 
the Teſtaror bequearh the reſidue of his goads,Fhe debts y, tmotind.c.Ranu- 


diſcharged” : In theſe caſes the vninerſall Legatarie rius, n.8.Bcrousivid. 
- _ . ;: . "MN *> | -. 37+ qu#0pinio come 
doth ſtill remaine Legatarie , and is to receiue his Lc ents 


cacy, atthe hands of theExecutor, or adminiſtrator. * 9.5 1:ftr.quee.n.e. 


; If the + words be indifferent either ro make an Exe- * en + 
Gl — | a. . ce:menduselt yoluifſe 
2tor or an vniuerſall Legatrary; 'a Teſtament or a (oo ns. 


Codicill>, and no circumſtances toO0'Or fro, to main= Pulch:e Bald. in La 
tine the one rather then the other, either elſe the cir- 5 i familix Her, 
cunſtances beingindifferent: although in this caſe the Monet conan 
Iudge ought rather to pronounce the decealed ro have volib.a.tite3. GA 
made a Teſtament. then a Codic1ll, and ro haue lefr an a | 
Executor rather then to haue died inteſtate, inreſpect gen 
ofthe Ciuill and Eccleftaſticall Lawes * : Yer in regard c. cvm tibi, dereſta. 

ofthe {rature. It 15 More ſafe ro commit the adminiitra- ye yur” on 

tion to the Widow or the next of kinne demanding the 1; *$ 

Q ſame, 


—_— _ ſm 


hom 
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b Stat H.8,40,31CS- 


@ Sup.part.14$ xxV}- 


d Mantic.deconjcR. 
Vit. yol.lib.4,tir.3. 


e Ripa.Alcia, Zaſtus, 
& atiz DoRores in Le 


»$ fi quisita.de ver- 
bis.obv.f.Clar.$teſtm. 


9.37- 


£ Mantic.de conjeR, 
vl. vol. lib. 4. tit.c. in 
prin.ſupr-1-part.$ iij- 


verb.ſcntentia. 


ag Snpra part.1.$.3, 


The2 5+. 


h L.divues E Lucius. 
Kde mil.teft,$ plane 
Inftir, de mil. reftam, 
Mantic.de c6jeR. vir. 


wol.libatit.q.. 


I; Infra 1-part.$xiija 


ſame, for feaxe of forfeiture of tenpounds ®, left perad- 
venture the Judge before whom the penalty is to bee 
demanded, ſhall deeme the partie 'ro haue died in- 
teſtate. | | 
Furthermore Þ the Teſtator may lawfully make his 9 
Executor, not onely of his owne accord wirthovr in- 
terrogation , bur alfo at the intreaty or requeſt of ano- 
ther (except in certaine caſes elſe where declared.) 
and that nor onely by the words aforeſaid , bur by o- 
thers of like effe&t 4. And therefore if the Teſtator be- 'Þ 
ing demandedby an other , whether he doe make A.3, 
his Executor., doe anſwere, yea, or I doe,'or what elſe, 
or why not, or whom ee ſhould I make Executor, or 
I cannot denie; this isa pure and a ſimple afſignation 
of an Executor ©. | 
Prouided f alwayes in all the cafes aforefaid, and in 10 
euery other like cafe, rhat the T eftator haue a firme and 
conſtant purpoſe and meaning to make his will, when 
he vttereth any ſuch words *; for otherwiſe ifthe Teſta- 
torhaue no meaning te make his will, although he vſcd 
the moſt plame words that might bee deviſed , for the. 
making of an Execuror, yert (as I faidere while) it were 
no morea Teftamentor a will, then a painted Lyon isa 
Lyon 8, for the purpoſe and meaning of the Teſtator is 
the life and ſonle(as E may tearme it) ofthe Teſtament, 
without the which the Teſtators words are but wind : if 
that doe not appcare , ſuch onely words ſhall not bee 
admitted for a will >, For whar if the Teſtator ſayin 
jeſt, I make thee my Executor->- what if heefaid fo for 
ſeare ? what if he were ouercome with drinke? There- 
fore it is nor enough to prone the Teſtators words,vn- 
lefleit be proued : of the Teſtarorhad animnrm teſtandi: I 4 
which how it is proued, is elſewhere declared *. 
Note alſo that as ir skilleth not by what-words the 
Executor appointed , ſo fitis not materiall in what 1! 
part of rhe Teftament hee bes appointed, whether 
1: 


I2 


I2 


US) 
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in the beginning, or inthe middeſt , or ending *. k $:ante infſtit de les 
The t effect of a pure and ſimple affignation of an ER 
Executor is this, that rhe Executor may immediately (29 
after the dearth of the Teſtaror vnderrake rhe Executor- 
ſhip, and enter vpon the Teftators goods and cattels ':: 1 Weſemb. in tir. Je 
whereas on the contrarie , the effett of a condirionall *cquir.bxced.f.& in 
afſignation, doth ſuſpend his admiffion and Execation i ng 
ofthe Teſtament ,. as afterward more fully doth ap= ante probacionemee- 
peare ”, ſtamentiPlowd lib.x.. 


- incaſ.inr.Grei 
And t here nate that ifthe Teſtator ſay, Tmake A.B. & a moas op 


my Executor arrording to the conditions afterwards ex- precibus. C. de im« 

preſſed, if the Teſtaror afrerwards exprefle no conditi- pub.ad jo ienegty 

ons ,. it is in effect as if the-Teſtator had made him his m lafra ead, pare. 5 , 

Executor fimply *. And fo hee may enter vpon the iy” =_ | 

Teſtators goods preſently after bis death; forthe Te- gg? Er &inlir 

ſtator in not expreſſing any conditions, is preſumed to 

have alrered and reuoked his purpoſe concerning the 

adding of conditions ©, and conſequently that he would o_DD. ind.L Pen). 

haue the appointment ofthe Executor to be pure and” 

fimple : howbeir if the Teftaror making: his Executor 

vpon conditions, to be then expreſſed afterwards, in 

the meane time , whiles he is in making his will, be ſo- 

dainly preuented by death, or infanitie of minde, thar 

he cannot exprefſe thoſe conditions, according to his. 

purpoſe and determination : In this caſethe afſignation. 

ts void, and he which is ſo appointed Executor is notro =» : 

bee admitted to the executorſhip ?. ,Likewife if the my pany <6 I 

Teſtator doe make his Exccutor after this manner: I eſt Pk Calle | E- 

make A.B. my Executor if Lſhill exprefſe any condirj- in Le jabemus. C. de: 

ons, in this caſe no conditions being expreſſed, he that —_ Ky" OY 

is ſoappointed oughtmor to be admitred 9. q Dec. &alij.in d.1.. 
It is } alſo to bee noted, that, that afignation of an on C.de Infur, & 

Executor isin effe&t pure and ſimple, where the condi- r $1mpolſibilis.Inftic 

tion is impoſſible or vnhoneſt., for ſuch conditions are deheced inflituend.. - 

xeputed as not written bur omitted *, and ſo the Execu- LI 

or without. accompliſhment. of any {uch — = decondic lnſicyf 

Its 


\ 


FAC; ITE wed EG be Logan be < 
or N 6, a 
4 3F 


_ 


| The fourth part 


1.Igfracad,part.$ 6, 
7 | 


t Lf pupillus, & ſab 
condirione. ff. de no- 
uac-Alex.confil.59.0. 


$4.Y01.4. 


u Sichare.in Rub.de 
condic-Inſtit,C.S fu- 


fusinf;a cad 4$ 17-% | 


part-7.$ 23- 


— 


x Le fi ira Ripulatus 
fade verb.ob. Bar. in 
L.t. de cond, & des 
mon.f. 

y laſ. in L, Ntichum. 
delcg.r.tt * 


y. DD, ind. L, fiita 
ſipu)atus. 


a L hzcyetbadcles, 
1-TL.condirtiones de 
cond.% demon. ff, 

b Mantic.de conjcR. 
vit.vc). 

c GraRThdaaur.ccm. 
ore$ legatum'q}a7- 


forthwith to beadmitted to the Executorſhip, except 
in ſome caſes, ashereafrer is declared *, 


Furthermore + when ir is certaine, that the condi 15 


-on will neceſfarily follow or bee extant ; the appoint- 


menr ofthe Executor made vnder ſuch condition is re- 

ured pure and ſimple, as if the Teſtator make A. B. his 
o7 wand ap ifthe the Sun ſhall riſe the next day *: valeſſe 
the time when the condition will be extant, be vncer- 
taine, as I make A.B. my Executor if my Sonne ſhall dic: 
for rhough it bee moſt certaine- that hee will die; 
yet nothing is more vncerralne then the time when . 
and therefore the aſignation is in effe& conditionall *, 


And the like may bee ſaid, F when the condition is 16 


referred to that which is paſt, orpreſent,as if the Teſta- 
tor ſay, FEmake AB. my Executor, if he be batchelar of 
the Cinill Law, or if hee hauebeene ſtudent in the V ni- 
uerſiry of Oxford : for this kinde of condition is nor 
properly a condition *, bur rather a finall cauſe, wherc- 
fore the "Teſtator made his Executor 7. And although 
the Teſtator be vncertaine waerher the Execuror bee 
batchelar of Law, orhaue beene ſtudent, yer it js cer- 
taine in reſpe& of the fat it ſelfe : and is either true or 
falſe at that inſtant when jt is made, and ſo the condition 
worketh no delay or ſuſpenſion, bur is either a good or 
void aſhignation at that moment *. 


Finally, + that aſſignation of an Executor is pure 17 


and ſimple, when that condition is expreſſed, which is 
neceflarily vnderſtond ?, asifthe Teſtator (aid, T make 
AB. my Executor if the law will ®, or ifhe will vader- 
rakethe Executorſhip c. 

Thar 7 which hath beene ſpokgn-of the making of an 
Exccutor (according to my formeraduertiſements) may 
caiily bee applied to a Legacy, mutatis mntandis : 
wherefore as that nomination or afſignation of an Exc- 
cutor1s pure and imple, which is made without cor- 
dition, ſo that Legacy is pure ard ſure which is cizer 
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iris not materiallin whatforme of words a 


= peare ; which meaning is tobee preferred before the 
propricty of words 4, and thar nor onely concerning 
goods and chartles, butalſo concerning Lands and Te- 
nements : for further declaration whereof, I haue added 
theſe examples following, which I have borrowed our 
of a little booke. called the termes of Law <. 
19 Firſt t therefore if a man doe by his will deuiſe to 
A.B. all his Lands and Tenements:In this cafe nor onely 
all his Lands Tenements, which rhe Teſtator hath in 
poſſeſſion, doe paſſe, bur thoſe alſo which he hath in re- 
verſion by vertue ofthis word Tenements. 
Ttems , If Lands bee deniſed to a manto haue to him 
for evermore, or to haue to him, and hisafſignes : in 
thele two caſes the deuiſee ſhall haue a fee-ſimple , 
whereas ifit be giuen by feoffement in ſuch tearmes, the 
feoffee harh bur an eſtate for his life, for adeuiſe made 
wirhout exprefſe words of Heires, is good cuenin fee- 
ſimple. 
Ttern, if a man deuiſe his Land to an other, to give or 
{:11, or doe therewith at his pleaſure, and will this in 
fee-ſ1mple. 
7 Tterr , a deuiſe made to one and to his Heires males, 
doth make an eſtate in tayle ; bur if ſuch words be pur 
in deed of feoffement , it ſhall bee taken in fee-ſimple , 
becauſe it doth not appeare of what body the Heires 
males ſhall be begorten: 

Item, if Lands bee-ginen by deedeto AB. and tothe 
Heires males of his body, who hath iſſue a Daughrer , 
which Danghret hath iflie a Sonne , and dyerth, there 
the Land ſhallreturne to'the donor., and the Sonne of 
the Daughrer ſhall not haue ir : becauſe heccannor cor-. 
veigtehimſelfe by Heires males, for his Mother is a ler 


thereucito. Bur otherwiſe. its ofſuch a deuiſe ginen by | 


Will, 


Secondly, by the like application irmay jus. mt 
, egacy bee 
ihe bequeathed ; ſo that the Teftators meaning doe ap- 


d $noſtra.Inſtit. de” 
lega, on 


e Verbe dcuiſe; . 


32 
by, 
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bY, 
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Will.for there the Sonne ofthe Daughrer ſhall haue ir, 
racherrhen the Will ſhall be voyde. 

Ttem.if one deuiſe to an infant in his Mothers wombe, 
it is a gooddeuile, though ſuch a feoffement, graunr, or 
gift be voide. 

Item, if one will that his Sonne ſhall have his Land 
afterthe death of his Wife, here the Wife of the de- 
uiſour ſhall have the Land firſt for rearme ofher life. So 
likewiſe if a man deuiſc his J00ds ro his Wife , andthar 
afrer the deceaſe of his Wife. his Sonne and Heire (hal! 
have the houſe where the goods are, there the Sonne 
ſhall not have the houſe during the life of the Wite : 
for ir is preſumed that his intent was, rhat his Witc 
ſhould hauve the houſe alſo for-tearme of her life, not- 
withſtanding ir were nor deuiſed vnto her by expreſſ: c 
words. 

Item, if a deuife of Land be madero A.B. and to his 
Heires females of his body begotten. Afrer the deviſec 
hath iſſue a Sonne and a Daughter, and dyeth, here 
the Daughter ſhall haue the Land, and nor the Sonne : 
howſocuer he be the more worthy perſon, and Heire 
to his Father ; but becauſe the Will of the dead perſon 
is that the Daughter ſhall haue ir, therefore Law ard 
equity would that it ſhould ſo be. Hereunto ir may bee 
added , that if the Teſtator by his laſt Will deuile his 
Lands to AB. charging him with a payment of a ſumme 
of money ( being aſmuch or peraduenture not aſmuch 
as the Land is worth for the life of the Legatary cr 
Deuiſee) In this caſe he ro whom the Land is deviſed. 
ſhall haucan eſtate of Inheritance, by vertue of the ſaid 


Will, though there bee no mention of Heires, nor of 


Aſlignes,nor for cuer, nor any other words otherwiſc 
requiſite inadecce, without the which an eſtate of In- 
herirance could not paſſe : whereby (as alſo by the 
former caſes) wee way diicerne the difference and ric 
£Xcar Pt rebemincnce of Wils before Deeds ; for in the 
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one the Law doth reſpetthe meaning rather then the 
words, in the other the words rather then the mea- 


- ning *. Howbeir if a man by his will deuiſe Land in fee LE. woniam Indigs 

ot ro one; and ifhe die without Heire, then roremaine ro ("1 Jet wow 
| another in fee : this is a voide remainder , becauſe one volun.Leyatir.z.Simo. 

G fee-ſimple cannor depend vpon another *. And there- EPrawsTratdein- 

i fore whereas a man deuiſed Land in London, tothe cjfnfinitis. 

© Prior and Couent S*.Bartholomewes; lo that they pay to 2 Fulb.paralele, ſole. 

K the Deane and Chapiter of Paxls tenne ponnds yeare- 1621948, 

1 ly : and if they failed, then their eſtate ro ceaſe,and thar 

Ie che Land ſhould remaine to rhe Deane 2: it was held 


that this was a voyde remainder 3; becauſe ir could not 3 Fulb. vbi ſupra2ge- 


? be limited after an eſtare in fee. And thar the Heire and. 533: 
T- not the Deane and Chapiter was ro» take the aduan- 
lc tage in this caſe. : f Infrapart7.$ 13. 


; 1 1 | 1 ; g Infra 5,6, 
Thirdly, it may appeare by that which hath beene þ Ma 556 | 


Is faid of an Executor, that the Legacy is voide where the ge acquirend. pcfi. 
-C Teſtator hath not animmum teftand; *. Barein L.exfato. ff, . 
re Fourthly, that there be diuers conditions, which doe Cr NS 
- not make the Legacy conditional 8. bus.C.de imp, & alio 
Cc » Laftly, + conceraing the effect of the one and the 0- ON "I 
In ther , albeir otherwiſe the appointing ofan Executor , | 5A ;um E.de 
id and the bequeathing of a Legacie doe agree.in digers 1:ga. Perkins, tit.te- 
ce things : yet in this they doe differgreatly; that isco ſay, foment. c. 7. fol. 946 
pn S | San #, Br-ok.tit.deuiſe. n.3, - 
13 an Execurtor ſimply inſtituted ,- may as-foone as the |, perkins,vbi ſupr. & 
. Teſtator is dead, enter to the goodsand chartels of tlie in —O— *vbi c- 
-h "_— , . - tram tradiraliancatys- 
; 21 deceaſed ® : Bara tLegarary or deuiſee may nor of his £0 ebhenefuy 
or owne authoriry take the Legacy.and {erue himfelfe,but fruſtrandi - legata 8 
1, muſt receine the ſame ar the hands of the Executor * : fraudanditeſtarore,) 
i] s F 5 oh d withi Al'5 rationem aflig- 
g the reaſon is-for that the Execuror is charged with rhe ,,-\.;uile;newpe, 
Ot payment of all che Teftarors-debrs,fofarre as the-goods ob derraionem fal- 
le and chartels- will extend ,-and the Legacies are not to CC 
"ſ : . Goes: if H3 wine + iAnd it-apud nos debils 
22 be paide bur of the reſidue, ifany thing remaine. *f And facie oft conijcere; | 

IC the Legarary harh no_ remedy by the Common Lawes a ym yn | 
1C of this Land,” for any Legacy' of goods ro him bequea- wr —_—_ fri wh 
1E thed, if the Executor will nor deliver the fame : Bur it mires, 


'C be-- 


— 


The fourth pars. 3 


1 'Tra&,derrep-Angl 
lib.3,c.9-Firz,Na,Bre 
'breut de confulrarice 

ne, Brook. tir. deuiſc- 

N-}. 27-44+ Plowd, in 
cal. incer Paramor & 

Yard. Termesof Law. 

verb deuite. * 


m! - Soctn. conhGil 17. 
yol.1.Fipa in L, r.ff. 
quorumlega.n.rs.0'. 
d-n.de attion, claſ.z. 
aQtzritol-i 13. 

n_c.doio.de rev urs 


behooueth the Legatary in this caſe to take a citation 
againſt rhe Execuror of-che Teſtament, co appeare be- 
fore the Ocdinary,or other Eccleſiaſticall Iudge com- 
petent,to anſwere him.in a-cauſe of Legacy !. Norwith- 
ttanding t in ſome caſesthe Legatary may bee lawfully 
poſllefied of his owne Legacy, wlthour delivery there- 
of to bee made bythe Executor; for.it there be (uth- 
cient goods and cattels inthe hands of the Executor.to 
pay all rhe Teſtators debts and Legacies, and the Lega- 
rary is poſleſſed of the thing bequeathed, ar the time of 
the death of rhe Teſtaror : .in this caſe the Legarary 
doubtlesby the Ciuill Law, may ſtill recaine the ſame in 
his owne hands ® ; Neither is he to deliver the ſame to 
the.Executor, and afterwards to receiue the ſame a- 
g410e at h13 hands *.Likewile ifrhe Teſtaror giue licenſe 
to the 'Legarary, to enter to his Legacy : In this cafe 


' the Legatary 'may withour the priuity orconſenc of the 


o IaſinT.non dabi- 
unC.cciiga. 


p Brook Abridg. tits 
d-uiſc.n.5.30+ 

q Sichard- inL.3.C- 
&clega.nae. 

r Ratio eſt quia do- 
miniiirei legare ſta. 
tim poſt moirem te» 


| Qatgrinanſitin Icga» | 


racium , etiam noe 


gum faRa traditione, 


glol. &DD.ingin 
g2ftra,fuſti.ce lego. 
&inLaTijyg. t,de 

fur, | 

1 Lifi remi:garam-ff, 
.E2excep.& prxjudic. 
© Brook:tit, deuilct 
Eq& 0-30, 


Executor take his Legacy ane keepe the fame, ſo thar 
there bee ſufficient beſides to diſcharge the Teſtators 
debrs *. Peraduenture allo in caſe of ſuch ſufficiency of 
£00ds, a certaine (peciall thing being bequeatked (as the 
Teſtarors riding horle, his books, ar. his fignet) chongh 
another perſon then the Execntor detaine the fame.the 
Legatary may a{well by the Lawes of this Realme ?, as 
by the Ciuil Law 3, commence {uit againſt the occupicr 
thereof, and recouer the ſxme Legacy *, valeſſe rhis 
third perſon were able- toiuſtifie hispoſſefſion, euen a- 
gatnſt the Executor, or againſt the T eſtator himſelfe, if 
he wereliuing; for that is a lawtull barre 'or.exceprion 
againft the Legatary alſo!. But if there be not Caſicieve 
goods topay the I eftators debts,or if the Legacy copſilt 
1-quantity, OT be generall , (as if the Teftator bequeath 
ewenty poundsor ahorle ) the Legatary cannor of his 
owne authority take {o much of rhe Teſtators money ,, 
or any Horle which was the, Feſtators, without licence 
g14cn by the teſtaror prpermiliiqn-atthe Fxecurort,var 
may 
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may bring any a&tion againſt any third perſonforthe 
fame Legacy,albcir he poſſeſit all the I eftarors goods v, 
Finally , it che Legatary be alſo Executor, then may he 
if he will as Legarary acceptthe ſame *. Bur what if ir do 
not appeas wherher he did accept the ſame as Legatary, 
or as Executor, whether is it prelumed thathe did accept 
the ſame as Executor or as Legatary ; this queſtion is 
elſe-where abſolued. | 


u Qunod antemvdixi2 
mus jure Ciuili cripli« 
cem concedi ations 
legatario, pro conſe. 
quendolegato,proce« 
dir ſpecierelicta, ſed 
ſiquantiras,velgenus 
relinquarur,non com 
petic ret yendicatio, . 
Bar.in L-r.ff.delcger, - 
Sichard.in L.non du-- 


bium,C,delegy.nifi forte quanticas, non yt quanrites, ſed yt corpus relinquarur, vel niſigenerere- 
lifo, fatta Fr eleiodebira,tunc enim idemyuris eſt, ipſ6que ure tranſit rei dominium, ac filegata- 
ſnic ſpecies» Angel, Arc ali in d.$ mra.lnſtic.delega. videſupra part.le $6, in fin, &quz ihidery.. 


£1notantur, x Sichardi nL.non dubium.C.delega.n.1;, 


Of a conditiouall aſSignation of an. 


Execurtor. 


r The chiefe points confederable about the conditionall. 


a//rgnation of an Execntor. | 
2 When the a[ſignation ofthe Executor is conditional. 
3 By what words the diſpoſition is made conditionall. 
4 Of conditions ſome be neceſſary, ſome impojſable , ſome 
iniifferent or poſſible. | 
5 What conditions be neceſſary. 
6 Two ſorts of neceſſary conditions. 
7 Of impoſſible.conditions there be diners kinds. 
8 Impoſſable by nature. 
9 Impolſrble by Law. 
10 I1mpoſſable in reſpe® of ſome perſons. 
11 1mpojſible by reaſon of contrariety or perplexily. 
12 Poſſible conditions are thoſe which areindifferent 
betwixt neceſſary and impoſſable. | 
1 Of poſſzble conaitions, ſome be arbitrary, ſome caſual, 
lome mixt. | 
14 Item , of poſſeble conditions , ſome conſiſt in chans 
cine, ſom? is doing, ſome in gining. 
15: Of conditions ſome are 4ffirmstiue , and ſome ne- 
£617Ke., | 
' hv. 
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Oncerning a t conditionall afſignation or 1 
nomination of an Execurtor , I thoughr 
200d to dehuer firſt, whe? #t #5 *:(econdly, 

| what manner of words doe make the diſpoje- 
b” Tofre n-1þ tion to be conditional >:thirdly, how many 

c Infancy, kizasofconditions there be © : fourthly, what is the effe® 
d Infra cad.part'S 5. of 4 conditional aſſignation of an Executor®: fifely, Thaue 

examined certaire queſtions, not impertinent here- 
e Infracad.part-$ 7- ynto ©, "8 
+5 x ao The affignation | of an Executor 4s conditionall, z 
| whenthe Teſtaror doth nor make his Executor ſ1mply, 
| butdoth adde {ome qualitie tothe afſhgnation, whereby 
the effect of the difpoſition is ſuſpendedor hindered, 
£ ——_— dc anddependeth vpon ſome future euent* : as for exam- 
cd - = 16 oy ple, the Teſtator makerh 4.3. his Executor, it his ſhip 
op Flegatum 9-46 ſhait returne from Venice. | 
Divers T words there be, whereby the diſpoſirion of 3 
the Teſtacor is made condirionall. Firſt and principally 
by this word ( Tf) as in the former example: by this 


4 'Eod.5 its 


CO” rr ogy By pp A _ © ow mw = Os a 


£ Bar-in L,x. de cc. 
& demon. ik. Manic. 


de corjeR,yIr.yol. libs WOT d alſo (when the diſpoſition is {ometunes made con- gi 
b Sichardin Rubv.de dirionall, namely , when it is toyned cO A Ver be of the 6d; 
Inſti. & ſub.C.r.}. Ffururetenſe : as I make A. B. myExecutor, or giue him ry 
i Barind-L.1decod 100. pound when he ſhall be of the age oftwentie one th 
&demon-it, n.8.9.& ...1res ©, or when he ſhall be: married '. Sometimes by Wi 
Pau). de Caftr. in c- "1 44 "4 oY % Nakey cc Fo OF 

and.L. Vaſq. de ſuc this word (-wbites': ) as, 4 make my wite Execurrix, or of 
ceT.progreſ. lb.3-S pjue: her a hundred pound, whites ſhe-ſhalkabide with by 
470 oo _ my Children : for it is inefteqas though the: Teftator A. 
6 " 1ard. in d,Rub,, . _ $2 ; k = 

Bar, in L. 6 Tivio ff had (aid, if ſhe abide Alfo by theſe wards (wherſoerer, So 
quando UesIeg%.<e* where ſoexer ) the diipotition is made conditional! ': m: 
1 LG itaſcriprun $ T1omenmes alſo by rhete words ( which, what perſon, By 
Endeleg4.FSichar, whoſozuer :) as I make him my Execator,. orgiue him a l\ 
wbilupra. : Js 4 a « 

| Sicbard.ind Ry), DOPARed pounds. which ſha/E eng ry. my-Qaughtcr - 

ne 1 ſomerimes the ablative ra{e abjo/x7e doth inferre a.copr Nec 
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dition, as (my Sonne being dead) I make A.B.my Execu- 
cor ®, in which caſe notonely A.B. is aſhgned condirio- 


- nally; thar is to ſay, if the teſtators Sonnebe dead , 


but alſothe Teſtators Sonne,it he be liuing,is preſumed 
ro bee alligned during his life ©. Diners other words 


there be, whereby thediſpoſition is made conditional, 


wherein Bartolws ? harh nor onelytaken great paines , 
but hath alſo beene at ſome coſt (as it fhould ſeeme ) in 
making a great feaſt, marſhalling rogerher all ſuch 
Nownes, Pronownes, Verbes, &c. which make the dil- 
poſition conditionall,to whom I referre the Reader to 
be ſatisfied. 


4 Manifold t are the diuifions of conditions 9, but the 


plaineſt and fitteſt for rhis I rearile I ſuppoſeto bethis , 
viz, of conditions fome bee zeceſſary, lome impoſſeble , 
ſome poſſzble * or indifferent. 

Of necefary t conditions ſome may bee ſo tearmed 
inreſpe& of faF, ſome in reſpedt 'of Law *. By neceſſary 
conditions in reſpect of fatt, I vnderſtand thoſe condt- 
tions, whereof there is a certaine and infallible natural] 
caſe, by force whereof, the condition muſt necefſarily 
follow : as f the Teftator make A.B.his Executor, or 
zine him a hundred pound if the Sun ſhall riſe rhe next 


6day *, Of t this kinde of necefſary conditions there be 


two ſorts ®, ſome are certaine in enery naturall reſpect ; 
that isroſſy, it is nor onely certaine that the Tondition 
will follow , but alſo when, as in the former Example 
ofthe riſing of rhe Sunne: and ſome againe are certaine, 
but not in euery reſpe& : As whenthe Teftator makerh 
4.3. his Executor, if his Sonne ſhall die , or when'his 
Sonne ſhall die ;, for albeit, mr bee certaine , that. euery 
man muſt die.yet when.where,or how.itis vncertaine *. 
By neceffary conditions ſo termed in refpedt of Law, 
Lvnderſtand all ſuch condirions , which the Law re- 


n Ripa-in L.@tnturio 
f.de vulg.%pupil.ſub 
n.160,161» Dyecr,fol, 
T4n,t6. 


- 0-Ripa.vbiſup, Alex? 


confil.x85.lib.t. 

p Bar.nL.1.dec6de 
& demon. Ftf. 

q Vide, Sichard, in 
Rub.deInft.&ſub.C, 
2 quo multifariam di- 
uidirur conditio,rx- if 
cacitam & expreflam 
quazrum deinde ytra. 
que ſpecies in tres 
ſpecies -ſubdiuiditur, 
Tacita nimirum(ait) 
cx diſpoſitiane vel 
nacurz, vel juris, vel 
ceſtatoris ſuLorirur; 

cxpreſla autemm , aur 
eſt nee faria,aurt im 
poſibilis, aut indiffe- 
rens,fcu poſſibilis-Er 

harum rurſus queli- 
bet ſpecies multiplex 
quas ego ſpecics iR 

hoe $ explicaui, 

r Sichard.in d. Rubs 

\ Bar.inL,r. de code 

& demon. ﬀ, Mantic. 
de conjeR. vit.yol.lib 

10-tit F, 

rt Paul.de Caſtr.in L. 

fi pup:Ilu*.6 fub cond 

ﬀ, de Nonac. Alex. 

conſil.59. n.14. yol.g, 

Sichard.vbiſupra, 

u Tu fiplicear ( Tus 

ſtin'a1iNa ) videas,. 
Ba!J.in d, Ls fi pupil» 

Jos 6 quiſu>cond, y« 

bi poſt glofÞ. ponir 

t1aexcmplancceſiae 

rir conditionis; vnu 

neceſhrat's furtitae 
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velarifi moriar; Jind 
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quireth in cuery at, albeit the ſame were notiexpreſ ed: 


73 
as for example, the Teſtator ſaith, Fmake A.B. my Exe- 


_ y Graf:Thefour.com- cutor, if hee will intermeddle therewith? ; or I gine 


op-5legmum.q47-E: . 4 & 2 hundred pound, if he will =.This kinde of ne- 

hzcvcrba-de leg-1-, #2 "8 * . Q « 

z Liz. $i f.& ceflary condition is ſomerimes exprefled by the Teſta- 
tor, and ſometimes not expreſſed *. 


Jeg.t. | 
a DD.ind.L.c. hz Ges impoſſible condirtons there bee foure ſorts *, 7 


verba- : . 
b Sichard.ind.-Rub- in the firſt ſort F are contained thoſe whereunto rat ures 


de Inſtir. & ſabaC-eui 7, yy zmpediment ©: for example , the Teſtaror maketh 


billed rape A-B. his Executor, or giveth him a hundred pound if he 


| 
| 

k roach the skics with his finger ::or if hee drinke vp all | 
+ lam,9 - wry the warer in the Sca ©. In the ſecond ſort are contained 4 
Minſine. ibid, L.im thoſe conditions which bee -contrary:to Law or good 
Poſſibilia f,deverd. ggnners :-as for example, the Teſtator maketh A.3. ! 
ob.& Bar-acaljidide. 4; Executor, or giuerh him a hundred pound if he mur- ; 


d Minſing.ind.Siw- ther ſuch a man, or deflower ſuch awoman 4 :this con- 


——-—— = og dition is valawfall-aod vahoneſt; and conſequently to be l4 
deemed.impofſible : For the Law would haue vs to 45 C 

Is PP thinke- every thing impoſhble to be.done, which is vo- c 
Sm, lawfull tobeedone*® : hereupon it is ſaid; 14 poſſnmss fo 


ko quod de inrepoſſumwr, as tf every thing vnlawfull were 
f/DD.ind-Lfi filus.. 11{o impoſhble f. In t thethird fort are contained theſe 10 
conditions,” whichalbeir they are not otherwiſe veterly 
impoſſible. in reſpe& of #atwre or of Law; yetin reſpett 
of the'perſon are ſo hard , that they ſceeme impoſſible : 28 if 
the Teſtator make A.Bhis Executor if he ſhall marry the = 
> Sichard. ind-Rub. Kznos Daughter, hee being bur a baſe ſubie@ 8. In-trhe11 Pc 
£n bn 4.6 impoſſib. fourth ſort are contained thoſe conditions, which by 
Jis- Zaſc in d.L.impoſ. reaſon of rortreriety or repugnant perplexity be impoſh- 
em verÞ.99, b{e, or incompatible Þ :as if theTeſtator ſay.if my Sonne 4, 
L.fi. Titlus ff. de | K 
be Executor,] make my Daughter my onely Executrix; 


con.Inſtir. 

 __ "aad if my Daughter be Executrix, I will thatmy Sonne | 
Enna 46 impoſſibi be ſole Execurtor i. W 
—\, 2d 4 Poſlible F conditions are thoſe which are as it were in» 13 
k Sichard.inRub,de the middeſt berwixt #eeeſſary and impoſſuble conditions , UV} 


it.&ſub.C.ng, and which are ##different cithertobe, ornotto bee 4 
| ' =o O 


* 
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:; Of tpoſhble conditions ſome are termed v9ſn2l, ſome 
 arbitrery, and {ome are ſaid to bee mix? conditions }, 
Caſuall condirions are thoſe whereof the enent is vn> 
certaine, \in-reſpett ot humane knowledge ® : asforex- 
ample, the TI ecſtator doth make AF. his Executor, or 
gine him a hundred pound,if the Kizg of Spaine die this 


" yeare ®, Arbitrary conditions are thoſe which the Law 
'8 eſteemeth to bein his power , on whom the condition 
na *: as for example, the Tettator maketh A. B. 
his Executor, or giueth him a hundred pound;ithe ſhall 
Joe to the Church ?. Mrxti conditions are thoſe which 
16 are partly arbircrary and partly caſual] 4 , or partly in his 
} | power, on whom the condition is impoſed, aad partly 
' in the power - of ſome other : as for example , the 
. Teſtator maketh A.Z. his Executor, or gineth him a 
4 hundred pound, if hee marry the Teſtators Daughter, 
_ 14 Furthermore ft of poſſible conditions, ſome conſiſt in 
> 15 chancing,ſome in giuing, and ſome in doing * Finally F of 
b _ conſditions, ſome be affirmatine. ſome meeative*, thevie 
_ of all which diſtinftions dorh hereafter enſue *. 

e 

#10  Ofthe effect of a conditionall diſpoſition. 

7 1 Diners and contraryeffeds of conditions. 

if 2-Two rules, whereof the former is, that neceſſary and 
\e _ impoſſtble conditions doe not ſuſpend theeffeft of the dif 
1611 poſition. | 

Wy 3 Examples of this former role. | : 

J- 4 The ſeroad rule is, that poſſible conditions dor ſuſfend 
1e thecffeT of the diſpoſrtive. | 

x; 5s Example of the ſame rule. | 

wm 6 Conditeons partly certaine, and partly uncertaine, doe 

ſuſpend the effe# of the diſpoſition. | 

in 1; , = Na ph ot ot herwiſe (expreſſed then 
$, vnderſtood, ſuſpend the effe(F of the "diſpoſition. | 

K PO 


8 Impoſzble conditions which the Teſtator ſuppoſed 


L hee 


I TL. vnic.$ fin aurerh 
C. dc cad. rol. Bar. in 
L.r.de Inſtir.& ſub.C 
Mantic.de conjeR.yir 
vo.lib.10.tir,5.ng, 
Weſenb.intit.dec6d, 
Inftir.tf, : 
m Spiegel. Lexic, 
verb, fortuitums. 

n Minſing. in$pen. 
Inftir.dehzred.inftir 
o Sichard. in d. Rub. 
Vigl.& Minſing. ing 
pen.de hered.infſtir, 
p laſ.in L, 6 flins 4 
pn f.dclib.& poſt 
- Wgngy * 

oF Bar.in Lai.deinft, 
&ſub.C. 


r T-in fatoff, de 
cond.& demon, 

ſ d.I..infacto, 

t Infra cad. part. F. 
pro cum ſequen.vique 
ad J 16+ 4 
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bee poſſible, doe ſuſpend the effeF of the diſpoſition. 
9 Diners reſtraints of this /aft poſition being the fourth 
lamitation of the former rxle. | 
10 Yery hard conditions,or almoſt impoſſble,do ſuſpend 
the effe&: of the diſpoſition. | 
11 A reſtraint of this laſt poſition being the fift limi- 
#41707. 
12 Impoſſible conditions megatinely concreined , ave not 
void thermſelues, but wohincts the diſpoſution. 
13 Areſir:int of this laſt concluſion being the ſixt limi- 
zation, © 
14 Conditions which become impoſſibl: being at ihe firſ 
polſeble, doe hinder the effe of the diſpoſition. 
1s Areftraint of this concluſion being the ſenenth limi- 
tation of the former rule. 
16 The condition which is both impoſſible and onhon!ſi 
waketh void the diſpoſition. | 
17 Conditions which bee impoſſible by reaſon of repve- 3 
mancy, mak; void the the diſpoſition. . 
18. Areſiraist of this laſt limitation. 
19 - Poſſzble. conditions do ſuſpend the effe? of the diſpe. 
ftion vntill they be: accompliſhed. | 
20. Diuers limit ations of this poſition being the ſecond. 
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rule. | 
| 2T A further confideration of the former voucluſions to 
Ry | gether with other queſtions. 


$:- vj. _ 


£7 He ft manifold. diverſity of conditions : 

9D breedeth many ſundrie- and contrary cf- 

y fets. For fometimes he thar is appointed 
Executor conditionally, or to whom any 

: Legacy isginen conditionally,js nor to be 


2» 


admitted to the Executorſhip , nor can effecually de- 
mand the Legacy,vacill the condition be Red. 
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Andagaine, ſometimes he that is named Executor,or to 
whom any thing is bequeathed vypon condition, may 
preſently be admirred to the Executorſhip, or demand 
the Legacy, though the condition bee not yer accom- 
pliſhed,or as though no condition at all were expreſſed, 
Wherefore that we may know, when the condition 
jst0 be firſt accompliſhed, before the uror can bee 
admitted , or the Legatarie demand his Legacie ; and 
contrariwiſe when the Executor may be” admitred, or 
the Legatary make his demaund before the accompliſh- 
ment. of the condition ; I thought good to deliuer two 
rules with their limirations. | 
2 The Þ former rule is this, When the condition is 
extreme, that is to ſay, either neceſſary or impoſſible, ſwchb 
condition hindreth not the Executor noy Legatary, but 
that he may be admitted to the Executorſhip,or reconer the 
Legacy, as if ſuch had not beene at all expreſſed. * For ex- 
3 ample, + che Icftator doth make thee his: Executor, or 
doth ginethee a hundred pound if the Sunne ſhall arife 
ypon Eaſter day ® : Or the Teſtaror doth make thee his 
Executor, Or gineth thee a hundred pound it rhou ſhalr 
drinke vp all the water in the Sea ©; borh theſe conditi- 
ons are extreme,the one neceſſary,the other impoſſible: 
and therefore in theſe rwo caſes thou mailſt be admirred 
Executor, or obtaine the Legacie, as if the diſpoſition 
had beene ſimple or withour any ſuch condition 4, 
4 The + ſecond rule is this, When the condition is not 
extreme. but indifferent or poſsible, then the ſame conditi- 
on muſt firſt be ſatisfied before the Executor can be admit- 
5 ted, or the Legatary reconerhis Legacie ©. For t example, 
the Teſtaror doth- make thee bis Executor , or doth 
2iue thee a hundred pound if his ſhip ſhall rerurne from 
Venice : this condition is indifferent; neither neceflaric 
nor impoſhble *. In the meane time therefore vorill the 
{ame condition be exrant , thou canſt neither be Execu- 
ror, nor obtaine the Legacie by force of that diſpo- 
| R 3 {tion 5, 


2 L. fipupillus. $ ut 
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Inſtic, &ſub.C.g im- 
poſlibilis. Inſt.de hat- 
red.Inſt, | 

Þ PauldeCaſtrin d. 
Lf pupilluss qui ſub 
condic-Sicha.ia Rub. 
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c Minſing. in $im- 
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g d.L-qui hzred. & fjtion 5, To returne to- the former rule, the ſame is di 
wi.glfl.BariR al) erfly limited or reſtrained. 


hk Nihiliatereſſe v- 
trum tcſtator dixeiic 
fi morierur, ve] cum 
mo1 ictur, pater, per 
Bar.Caſtrcnſ(. & Alex. 


In L.cxrrangum <1. 


C.debzred, Inftic. 
querum opinio com- 
munis eſt, aitAlex.in 
d.L. extraneum. licer 
fecus fir in contraRi- 
bus. 

+ Paulde Caſtr.& 1-C. 
in d.L.cxtrancurm.Si- 


chard.ind.Rub.cdeIng 


Nic. & ſub.C. 
k Lihzeverba. ff. de 


leg.r, 
] L. ftita.$ili f. de 


leg.x. 

Gilli. ibi, G- yo- 
ler, /ideft, fi ſe velle 
dcece)traucrite 
n laf&aljind.$ il. 
Quzretamen,iſto ſi- 
quide caſudiſtinguir, 
PraRic. Papienſ. in 
formalibelli, pro le- 
gar. rci fingular. fol, 
455+ ; 
© Bar. Zaf. & 91; in 
.d.L.hzc verba. f, de 
. Jega.r+ 
« Þ Graff. Theſaur.com 
. op.$ lcgatum.qua7.v- 
bi etam oftenditur 
quomodo appareat 
- bujuſmedi teſtatoris 
" Yoluntas, 


The firſt limitation thereof may be this, that albeit 7 5 


that condition which by courſe of nature matt needs 
follow. isaccounted as it were already accompliſhed by 
reaſon of the infallible certainty , yet when the condi- 
tion is not in every reſped certaine,, but certaine and 
vncertaine in divers reſpeds : as for example; the Teſta- 
tor maketh A.B. his Executor, or giveth hima hundred 
pound if,or when his Sonne ſhall die ® : howſoeuer this 
conditionbee certaine in reſpet of death , becauſe itis 
not certaine in reſpe& of the time of his death, there- 
fore in the meane time the Executor or Legatary, 


wherethere is ſuch a condition,cannot obtaine the Exe» | 


cutorſhip or Legacy , but muſt expect the cuent of the 
condition *. 


An other t limiration to the former rule is this, al- 7 


though the diſpoſition be not made conditionall by ex- 

reſſing ofthat condition , which by the Law is necef- 
Fil vnderſtood * : Neuertheleſle, if the condition bee 
expreſſed in other. manner then isvnderſtood, the diſ- 
poſition is thereby made conditional! 1 ; ſo rhat in the 
meane time. the effe& thereofis ſuſpended : as for ex- 
ample, the Teſtator ſaith, I give ro A.B. twenty pound 
if he will ”, In which cafe except the Legarary doe by 


ſome meanes declare his willingnefſe,the Legacie is nor 


doe; & if he die in the meanetime,before he haue decla-- 


red his willingneſle,the Legacie is nottransferredro the 
Fxecuror or adminſtrator of the Legatary *, whereas if 
no ſuch condition had bin expreſſed,but that-rhe Legacy 
had bin left fimply,then albeittheLegatary had died nor 
knowing of the ſaid bequeſt,his Execurtors or adminiſtra- 
rors might haue obtained the fame ®.. 

The third limitation is , when.it doth appeare to bee 
the Teſtarors meaning, by the expreſſing of the ſaid ne- 
cellary condition,to-make the diſpoſition conditional! ?. 
The 
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The fourth is , that falthough impoſhble condirions , 
whether they bee impoihble by nature or by Law, doe 
not hinder the effe of the diſpoſition, being repured as 
if they were nor written nor vttered 4 ; Neuertheleſle if 
the T eftator did ſuppole the ſame condition to bee poſ- 
ſible or lawfull, chen is not the condition void, but the 
diſpoſition whereunrto ir is added *. As for example, the 
Teſtator maketh A.B. his Executor,, or giueth him a 
hundred pound if he marrie his,theTeſtators Daughter, 
ſuppoſing her to be liuing, whereas ſhe is dead ; in this 
caſe the cond.tion is impoſlible , for the Legarary can- 
not marrie a dead woman. And yerneuertheleſſe, be- 
cauſe the Teſtacor did thinke her to be liuing, and io the 
condition to be pollible, A.B. cannot be Executor, nor 
obraine the Legacy; for it isnot likely,that rhe Teſtaror 
would haue made him Executor, or have giuen him 
a hundred pound, if hee had knowne or belecued his 
Daughter to haue beene dead {. Howbeit t there be di- 
uers caſes, wherinthe diſpoſition is not void by reaſon of 
an impoſſible condition,which the Teſtator did account 
poſſible and lawfull, but the'condition itſelfe is void, 
howſoeuer it ſeemed pollible in the opinion of the 
Teſtator : one is, where the condition may be accom- 
pliſhed by ſome equiualent meanes, though nor in the 
{ame manner deſcribed in the diſpoſition *. An other 
caſe 1s, when the Teſtator after the making of his Will 
vaderſtanding the condition to be impoſſible, did ne- 
uerthelefſe confirme his Will by codicils ®, Thelike is, 
when the Teſtator was doubrfull whether the conditi- 
on were poſſible orno*, or the bequeſt were in fauour 
of liberty ?, or in fauorem pie cauſe, when the Teſtaror 
doth bequeath any thing to be imployed to godly vſes; 
for then the condition which hee ſuppoſed pollible is 
reiected, and the diſpoſition auaileable as pure and 
{I1mple *. fe 

The fifc, is when the t- condition is not vtterly 

AR 4 impol- 
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ſum junta glofſ. de 
cond, & dem:6.L«iim 
Stichus.deſtaru lib. 
&Iafinde.-L.ſeruo. 
z Bald.inL-1,.C.de 
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| impoſhble : but very hard, and as it wereimpoſiible to 
- be performed by fiim on whom'1t is impoſed. In which 
caſe it ſeemeth ro þe the. purpoſe of the Teſtaror, thar 
the partie ſhall reape 'no benefit by that diſpoſition : 
Otherwiſe the Teftator 'would not hane impoſed fo 
a SichardinRub.de hard and difficule acondition *,and therefore in this caſc 
=p &ſub-C.Min» the condition doth ſuſpend the effe& ofthe diſpoſition , 
Infvrd 4. oY vntill che condiricn perhaps bee accompliſhed Þ.Not- 
e hxred nile — To . . - 
rucnd. withſtanding t if the condition be:impoſhble onely in ! 
b L.cimberes $i-9® ths reſpect of the ſhortneſſe of the time preſcribed by 
that deverb.ob. the Teftator + as if hee make 4, B; his Execntor, or giue 
; | him en hundred pound}; if Hee doe erefta monument 
F within three dayes afterhis death : inthis cafe rhe con- 
I c L.6 mihbi&tibi.$3 dition hurrech nor*© , forthar ir reſpeReth the Executi- 
fdeleg te. . on, and not the ſubſtance of the Will. And itis to bee 
 endeeftood that the Teftator wonldhaue it performed 
d af. Lanc.Dec.& ali. with as great expeditionas ts pothble-<. 2 : 
- wo" 24 9 kd The ſix is, when frhe impoſhble condition is con- !: 
CY ""<ecinednegariuely , for then it is not accounted as if it 
| were voidirfelfe , (asis the affirmative impoſſible con- 
dition) but it 'maketh void the diſpoſition whereunto ir 
is adioyned :asfor example, the Teftaror chargerh his 
Executor to whom he hathalſo given the reſidue of his 
s,that if he doe nor touch the skies with his finger, | 
 P =» . er doe nor kill his Father,then to payto A.B.an hundred | 
e $Lyſtim. Inftir.de ponnd: in this cafe the Legacie is vaid ©. Thereaſon | 
je ror ny of eo-C 15, becauſe the Executor who otherwiſeſhould have the 
ce fidet com. L.ynic. . . : 
C-de hisquzPzn.no- fame thing bequeathed, is not ro be puniſhed for not i7 
mine, doing that thing which is 1mpoſhble or vnhoneft to bee 
Mag os done *, Bur tif the negative impoſtble condition bee 
4.L. vnic, C, de his Nt ferdowne tm way: of penalty, but ſimply, the diſpo- 
ze, ſirion is not vyoide, bur eakerh effect preſently : as for 
| example. the Teſtator maketh A.B. his Executor, or : 
giveth him an hundred pound; if hee doe nordrinke MF 28 
vpall the water inthe Sea : Inthis caſe (if any were ſo 


fond as to adde any ſuch condition) the effeft of - 
diſe 
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diſpoſition is not hindred, and ſo A.F. is to be admitred 


Execurtor, or may obtaine the Legacie,asitno condirion * 


were expreſſed s 
14, The ſcauenth limitationis, when f the condition was 
notimpoſſible ar the hrſt, bur becommerh impoſlible at- 
rerwards, for-then it is norvoid, bur makerh the dilpo- 
ſition void”: for example, the Teſtator makerh 4.8, his 
Executor, or giueth him a hundredpoundif he marry 
his, the Teftarors Daughter 
Marriage this Woman dieth, whereby the condition is 
made impoſſble : In this caſe the condition although 
now impoſſible is not void , but maketh voidthe diſpo- 
ſition; and ſo A.B cannot be Executor, nor obtaine the 

; Legacie by vertue of ſuch diſpoſition. Bur Þ if the 
Woman were not dead, but did refuſe to be waried,and 
fo the condition become as it were impoſitvle, for lacke 
of her conſent : In this cafe the diſpoſition were not 
void, and ſo he might be admitted to the Executorſhip 
or obtaine the Legacy, as if no condition had beene 
impoſed, or rather as if the ſame had beene accompli- 
ſhed : as elſewhere i is more fully declared. 

The eight is, when trhe conditionis both impoſſible 
_ andvnhoneſt, forthen the diſpoſition is thereby void : 
and that in disfauour of the Teftaror, who added f{uch a 
condition &; whereas if the condition had beene onely 
impoſſible or valawfull, rhe diſpoſition had beene good, 
and that in favour of the Teſtamenr *, 

The ninth is, when the condition is impoſſible by 
reaſon of perplexity, whereof there is example betore, 
for thenthe diſpoſition isvoid ”. 

The tenth is . when tf the conditton is repugnant to 
the natuze of the diſpoſition, as in caprious difpolitions , 
whereof I haue ſpoken hereafter more at large *, Not- 
withſtanding Þ if the repngnancybe notin {ach ſ{art, but 
that it may bee reconciled, it hurteth nor the diſpoſitt- 
on *: And therefore if the {Executor doe 


afrerwards and before 


Executors, 


4 L, impoſſibilis. do 
verv,ob. tf. Bar, & 815 
in canc. L. Paul. de 
Caſtro.ur ds Ly vnic, 
quem videas. 


h Mantic.deconj:@& 
vit,vol.lib.11, tic,o16. . 
n.13.Menoch de pre. 
ſump.li-g.fol.706.qui 
hanc conclufionem & 
extendit &reſtciqgir 
ibiden'sn.47 cum ſe- 
quen, vide in eadem; . 
parte $SLgin fin, © 


F Inir,cad.part.s$ 8. - 


k Bald. inL.6 pacer: - 
de Infſtir.& ſub.C.n,5.. 
I Glofl.ing-impoſlie 
bilis.Inſtir,dehzred. 
i:ſtit.aliad aurem in 
contraGtibus obtincr. 
m L-ybi repugeantia - 
de reg. jur. {f. & ibi 
Cagnol. Iimitgns c- 
ai.4.reg.glof.ind.y. 
17 vaſſitilis. adde Pe- 
fr. Yuen, Tract.reg 
fa: 4eib.condiric,ybi 
er. Jiditires Jimitatts -- 
O'' *, 

n .nat.ed.part.$1r- 
o Cagnchin d.Labi 
repugnaniia, dercg, 
ur tt, 


The fourth part. 
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Couar. TraRt.de 
ſponſal.part.3.C-3-S 1 
6-0 


£ L,quihzred. de 
cond, & demon, L.fi 
quisſub condition.Si 
quis omiſ. cauſa, te- 
ſta.L-cxdere diem.de 
verb.fig fGraſfl. Thc - 
ſaur-co.op. El:garum 
q-52-Simo de Prztic. 
de interp.vic. vo!.lib, 
5-Interp. 2,dub.z. n, 


109. 
ſ\L,quihzredi.L.Me. 
uius. de cond, & de+ 
:mon.f. 

© c.lmputaride rep. 
-Jur.lib.F. 


44 L, Mutignz,f, de 
<erd:& demon. 


Executors, (for example, ) kis Sonne and his Daughter, 
with a condition or prouiſo that his Daughter doe not 
adminiſter : albeit heere ſeeme a repugnancie.in the 
aſignartion of the Daughter, for thar it is the office of 
euery Execuror to adminiſter;yer becauſe the ſame may 
bee reconciled, the Daughter is to bee admitted to the 
Executorſhip, namely , toproſecure any aCtion, though 
not to adminitter further of any goods whereofthey are 


in poſſeſſion , or which ſhall after bee by aftion {o re- 


couered ?., 


The eleventh limitations, when the vnhoneſt con- 


dition-is referred to the time paſt, for then it is not re- 
iected, bur doth either preſently conhrme or infirme 1 
the effect of the diſpoſition. 

Now that we haue ſeene the limitations of the farſt 
rule, let vs take a view of the limitations of the ſecond 
rule, which is that , When t the conditionis poſſible, the 
effed of the diſpoſition is ſuſpended , vatill the condition 


be accompliſhed. So thathe which is made Executor, or 


ro whom any thing is bequeathed vnderſ(uch condition, 
cannot bee admirred to the Execurtorſhip, nor obtaine 
the Legacy inthe meane time *: In ſo much that it is not 
enough to performe the condition by an other equiua- 
lent meanes, but it mult be accompliſhed in thar preciſe 
manner and forme of the condition, withour varying in 
any one iot *, | 


The firſt limitation ofthis ſecond rule isthis, + when 20 


ir doth not ſtand by the Execurtor or Legatary , where- 
fore the condition is not performed : for then it is ac- 


counted to be accomplithed*. Anothec limitation is this, 


whenthe condition is negatiue : for there the Execuror 
or Legatary may in the meane time be admitted tothe 
Executorſhip,or recouer the Legacy,cntering firſt into 
bond-to make reſtitution, if the condition be not per- 
tormed *, 

The third limitation is, when the condition was 
Once 
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' obſerued preciſely and ad ongrenn *. 2 Infra eadem part, - 
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once accompliſhed, though ir doe nor continue *, « Bard ns 
The fourth Jimiration is, when the condition 13 poſ=. fe vulg.fub. 

ſible in reſpe& of fact, bur nor lawfully, | y Lfilius.f, de conds 
Bar + for as much as nove of rheſe conchiſions doe — ſupra cads. 

proceed ſimply or indiſtinly , Irhought good ro ex= = 

amine euery of them ſeuerally and art large, namely.: 


Firſt, whether euery poſſible condition ought to be. 


Secondly , whether it be ſufficient for the Executos *P"* 


or Legarary that ir ſtand not by them , wherefore the 
condirion is not accompliſhed *. b Infraced, part.s 8; 
Thirdly, when and in what caſes the Executor or ©: 3 
Legartary 13 to be admitted to the Executorſhip, or may 
obtaine his Legacie before the accompliſhment of the 
condition by entring into bond <. | c Infracad. part.y 9, 
Fourthly, wherther'it be ſufficient that the condition 
was once performed,:thoughit doe not ſo endure 4, #4 Infrcad,parts roy .. 
Fiftly,: whereas it may be doubted'of diuers conditt» 
ons, whether they be lawfull or no: Ihaue declared how 


farre the ſame be lawfull, or valawfull ©, e Infracad. parr. $6 : 
Vnto the which queſtions I haue. alſo added theſe 7213-13: | 
following. 


Wichin what time the condnion may or muſt be ac- 
xr 6 » when: no certaine time is limited: by the | 
eſtator*. =o 
Then how thar vſuall condition ( Tf he die without " 
iſſue ) is ro bee vnderſtood; or when itis. ſaid to bee 
accompliſhed $, g Infr.cad-part$ is ; 
Finally, what order is to bee taken concerning the ad- 
miniſtration or poſſeſſion of the goods of the deceaſed, . 
whiles the-condition of the inſtirurion of the Execuror | 
dependeth vnaccompliſhed®. h Inf%2ad-part$ 148; - 


Whetber euery pofsible condition-ought to be- 
oblerued preciſely. « 


2 Conditions are of a ſirict interpretation. 
; | 2 Con 
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2 Conditions inducing @ forme, ave to bee obſerued 


preciſely. 


3 Examples hereof. 


” 4 Whes the Teſtator doth reſped the end,it skilleth not 


of the meanes. | 


s Voluntary conditions are to be obſernedpreciſely,not 


neceſſary conditions. 


6 He in whoſe fanor the conditionis made, may conſent 


to other mMeaness 


7 The condition of payment to be made to the infant is 


ſatisfied by payment to the Tutor. 


$ In ſubſtitutions it ſufficeth that the condition bee ef- 


fedted by other equinalent meanes. © 


weede not to be preciſely obſerned. 


9 In fauonr of liberty or of godly mſes the condition 


10 Whether the condition ezay be performed by another 


p:rſon then him that is named inthe condition, 


11 Where the Law alloweth other means , the preciſe 


” gs meede not to be obſerned. 
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kius incacummnom.1e 
g®eBjurein 6.n.6. 
© Graf.Theſaur.com. 
09.5 lepgarumgg. 52.) - 
dijarreNarur decum- 
(£0421 opIniene, 
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Oras much Þ as conditions are ſaid to bee 
of a {trict interpretation *, and to induce a 
torme to euery diſpoſition , wheregnro 
they are toyned >; vnto which forme no- 
thing may bee added, nothing derracted , 

nothing altered © : Therefore ir is holden for a rule, 


that + every poſſible condition ought to bee preciſcly 2 | 


obſcrued : neither is it ſufficient (burin ſome caſes) to 
accompliſh the ſame by any other meanes, or in any 
other manner then is preſcribed. For + example, the 3 
Teftaror maketh thee his Executor, or giueth rhee a 
hundred pound it thou ſhalt giue ro AF. tenne pound, 
thou not knowing of the Teſtarors will, doeſt of com- 
paſſion or good wall, gine tenne pound to A. B. becaule 
poOTre, 


OH » 
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re, and thou arr rich : In this caſerhou ſhalt not bee 
reputed ro haue accompliſhed the condition, becauſe 
chou being ignorant of the diſpoſition, diddeſt ir nor 
with a minde or purpoſe to ſatishethe condition © : Ne- 
uertheleſſe, if thou diddeſft firſt know of the condition, 
chou arrpreſumedto baue giuen rhe renne pound wirh 
a minde to performe the condition ,- valefſe rhe con» 
trary doe appeare *: So thar it isnotneceſlary to proteſt 
or to afirme by words, that thou diddeft: gine the 
tenne pound with a minde or intent ro performe the 
condition ,ſeeing the fame is preſumed, valeſſe the con- 
trary bee proued 5. Another example to the ſame 
effe& is this : the Teſtator maketh "thee his Executor, 
or giveth thee a hundred pound if thonpay ren pound 
to C.D. before a certainetime, within which time. C.D. 


dieth, and thou paieft the ſame ten pound within the 


fame time, tothe Executor or adminiſtrator of C.D. in 
this caſe the condirion'is norfaid ro be performed, and 
ſothou canft not be Execuror, nor obtaine the Legacie 
of a hundred pound, becauſe thou diddeft not pay the 
renne pound to.C.D. himſelfe; for the payment ought to 
haue beene madeto C.D. himſelfe Þ, and not to his Exe 
cutors or adminiltrators, | | 

The firſt limitation of the foreſaid ruleis, t when it 
doth appeare that the Teſtaror hath more reſpedt to 
the end,then to the meanes; for then iris ſufficient thar 
theTeſtament be accompliſhed,although in other man- 
ner then it is expreſſed in the condirion i. | 

The ſecond limration is, when t the condition isnot 
voluntary, but neceflary : for in necefary conditions it 
skilleth nor, whether the ſame be accompliſhed in thar 
manner expreſſed byrhe Teſtaror, or in any other good 
manner *, | 


& The-third limitation is, when Þ the perſon in whoſe 


fanonr the condition was made , doth conſent thattkhe 
fame.be accompliſhed in. other manner ! :; for example , 
" - ths 
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quishzredem. C.de 


Inſtit.& ſub. &hzccſt/ 
commnnis opinio, vt ' 


per Michael, Graff.d, 
$legatum.q 53.n.3. 


t Bar,& Paul.de Caſt ' 


inL.2,decond& de- 
mon. , 


g Bar. & Paul. de” 


Caſt.in d,L.2. 


h L. fub diuetfis: $- 


vic.& ibiBar,de c6d. 
& demon, ff, Mantic , 
de conjee.ylr.vol.lib. 
L-tit,17-n.25. & hoc 
quidem fine difficul- 
tatein-harede lega-: 
earij, quiahzredile- 


gatarij folutio fieri- 


non poteſt per d. F. 
vir. ſedan idemjuris 
fir in hercde here- 
dis,quzſtioeſt magis 
dubia, de qua lepens 


dus eſt Mantic, ybi ' 


ſupra, 
: Mantic.de conjeF, 
vlr. vol. lib.xx, tir.z 6, - 


n.3- 
k Barein L. Gallus 5 
quid ficantum,n.2 1c 
lib.& poſthu.,Gr aff, 
Theſaur. com, oÞ.S 1 
legatum-q. 52+ Simu 
de Pretis. deinterp, - 


 vit.vo).lib 1.in fin.vbi ' 


ctiamreſpendirquz- 
nam Cinditio fit dj- - 
cendaneceflaria, yel 
voluataria. 

1 Simo de Prztis de * 
interp. vit. vol. tb,t- » 
{uJuc,y]t3-345» 
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.m'Simoybiſupr-licer 
-fortaſſe / contrarium 
- obrineart in contra» 
Aibus,-arrenta dipo- 
Grione hvjus + regnt 
Angliz, Perkins. Ut. 
 conditfol.146,- 


n L. fi fundus. fede 
cond, & demon. 


-o CL ſi fundusGral, 
d.'$ legarurm. q. 52. 
Manrtic, de conj<Q. 
vit. yol. lib-11. tic.37, 

11,29- 

p Bar.ind. L-fifun- 
dus Mantic, d,tit.17s 

N29» 


q Mautic. vbiſypra 


r Alciat.de verb. fig- 


eMif.11b-3 ,c01.8 ].,1N fn, 


'fPanldcCaltr.inT. 
6 magiſter. C,de Inſy 


Sudan; 11 in, 


the Teftator makerh thee his Execuror or ginethrthee n 
hundred pound, if thou giue to A.Z, tenne pound: So-ir 
3s that A.B. did owe vnto-thee renne pound, and is con- 
rentedro be releaſed of thartenne pound which kei ro 
receive : Inthis caſe the condition ſhall be accounted 
for accompliſhed , asit rhe tenne pound had beene re- 
ally paide ®, Theſe three limitations (eſpecially the firft 


ors Sonne (being an Infant ) tenne pound : in this caſe 
the condition. is ſufficiently performed,.if payment bee 


.caſe the Teſtatror is preſumedto hane more regard to 


ofthem) be ſo generall, that rhey may ſeeme to com- 
prehend the. reſidue of thelimirations:Neuertheleſle tx 
ſhall not be amiſſeif I expreſſe them for rhe better vn- 
derſtanding of thoſe former limitations. 

The fourth limitation therefore + isthis, when that 7 
is paid tothe Tutor, which is limited to the:Childe »:: 
for example , thou art madeExecutor, or a hundred 
pound is bequeathed to thee,it thou pay vnto theTeſta- 


made tothe Tutor of the -Childe *: eſpecially -if the 
money bee conuerted to the benefrt ofthe Childe ?. 
Andalbeir this condition may be ſaid robe a voluntary 
condition, becauſe it doth confiſtin gining, yer in this 


the end of the condition z namely, the benefit of the 
Childe, then to the forme of the condition: for ifpay- 
ment ſhould be made to the Childe, it might eaſily bee 
conſumed, and doe the Childe little benefit?, andther- 
fore bgtter for the Childe , and more agreeable tothe 
meaning of the Tefſtator, and more ſafe for him that 
payeth the money, to pay the fame to the Turor., ra- 
ther then tothe Infant. *. 
The.fftlimitation4s t in vulgaror common ſubſticu- 8 
-tions, for rhen jt 15-{ufficient likewiſe that the condition 
be cffeced by other meanesthen according tothe ſtrit 
forme of the condition TFoer example, the Teſtator 
makxerh his Sonne Executor, and if he will not. hee doth 
ſubſtitute thee Excecutor jn his ſtead. If the Teftarors 
| .SOnNE I! 
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conſiſteth in giuing , is performed by another perſon ,. 


I 


Of the formes of Teflaments. 


Sonne c4220t bee Executor : in this caſe thou ſhalt he & 


Executor, as.if he had refuſed ro be Executor; although: 


reſpeting the forme of the condition , thou art ſubſti- 
tute onely incaſethe other wif not , andnotin caſe he 
cannot: the reafon is, becaufe in ſubſticutions the Law 
preſumerh that the Teſtaror- doth more regard the 
effect, then the forme of the condition *, 

The fixt limitation is f in fauour of liberty; thar is to 
ſay , when the Lord or Soueraigne by his Teſtament 
granteth vnto his Villaine or Bond man freedome vpon 
ſome condition %, 

The ſeuenth limitation is , when that which is left 
conditionally is to be diſtributedin pivs vj#s: for in theſe 
two limitations it .is ſufhcient that che condition be ef- 
feted by other equiualent meanes: though not accor- 
ding tothe preciſe literall forme of the condition *. 

The eighrlimication is, when the T condition which 


then by him (yet for him) who is named Executor, or 
to whom any thing is giuen vpon condition , if he giue 
ro-another : in which caſe it is all one, as if he himſclfe 
had giuen the ſame ?. | 7 
The niath limitation is; when the condition cannot 
be performed in ſuch manneras is preſcribed in the con- 
dition : as for-example, the Teftator giuerh a ſumme of 
money if ſo many Sermons be made in ſuch a Church 
wichin ſuch a time : during which time the Church is 
interdited ; by occaſion whereot rhe condition cannor 
be accomphſhed : in this caſe rhe diſpoſit.on isnot abſo- 
lutely void *,butthe money may be conuerted to fome' 
godly vie ?, | ; 
The tenth limitation is , f whenthe Law doth inter- 
prete it, as if it were preciſely obſerued,as may appeare 
in-the next queſtion *. | 
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The fourth part 


Whether the condition bee accounted for 
accompliſhedin Law , when it doth not iand by 


| the Executoror Legatary wherefore the ſame 
15 not accompliſhed. 


x No #148 tobe puniſhed but ſuch as be faulty. 
2 Hee is not reputed faulty in Law who doth what 
hee can. | 
3 Whether the condition be reputed for accompliſhed f 
#t ſtand not by the party. | 
4 Cert aine diſtinions about the former queſtion. 
5s Arbitrary conditions are acconnted for accompliſhed 
:f it doe not ftand by the party. 
6 The reaſon of the former coneluſicn. 
7 Arbitrary copditions are not accounted for acrom- 
pliſhed, where the party is i fault. | 
8 Caſuall conditions are not reputed to be accompliſhed 
before the enent. | 
9 The reaſon of the different effe& , betwixt caſnes 
and arbitrary conditions. 
io Certaine cafes wherein caſuall conditions bee repu- 
ted as accompliſhed,alheit the ſame be not ſo indeed. 
11 Is 7ixt conditions this conſrderation is firſt to bee 
 bad,how the impediment commeth. 
12 The impedimemt in mixt conditions may happen 
diners wayes. 
13 When #t flandeth by him by rhow the condition is to 
performed, the ſame is not reputed fer complete. 


14 What if after the firſtrefuſall he conſent , and then ly 
the other party is willing. | th 
I5 Ar:ſiraint ofthe laſt poſition m: 

16 When it ſtandeth by the party im whom the conditi- as 

on is to be performed, the ſame is not reputed for com- It 
Flee. pe 


17 4 lis 
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3 had beenefullyperformed<, And indeede ſort is t re- 


Take placeper etira] : | 
6 | Wherefore 7 if 'wee will vaderſtand when this rule 
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17 Alimitation of the former concluſion. 
18 When the Teftator doth hinder the performance of 
the condition, it burteth not the Execator or Legatarie. 
' 19 Whenathird perfor doth hinder the performance of 
the conattion,, whether it hurt the Executor or Legatarie. 
20 The accompliſhment of the condition being hindred 
by caſnall meanes , whether it hurt the Fxecutor or Le« 
gatarie. wo 
d. vi. 
= T apreeth f with equitie and humanirie 
$ that yo man.be puniſhed, or depriued of | 
his right without his faulr *; andir ſce= a 'cmmecnlpade ee: 
methrhar f he is not in fault, but worthy jur-6. | 
z» robe excuſed, who doth whatſeuer lieth 
in him forthe accompliſhing of that which is impoſed 
vponhim >: wherefore no maruell if at the firſt view it b peckiugincimpus 
ſcemetrue,that when ir doth not ſtand by che Executor *a#i.de regyur.6, 
or Legarary, wherefore the condition is not performed 
(they doing wharſoveuer in them lieth for roaccompliſh 
the fame, )rhatthen rhe ſame ſhould be Han cis 1 as it. 


I 17: | R c c. chm nonſtar. c 
eularly for the molt part verie true, that whenir doth icoputari. dereg, jur 


not'ſtafnd by him ro whom ir appertaineth, wherefore lib.s. 


; the condfirion is not accompliſhed, it ought to be ac- 


C.imputari.dercg-Jure 


counted as if it were performed %bur rhis rule doth not 9 4<-cm nonſtar.d. 
Yo ; | hib.6. 


CI 


doth hold erfaile}, we are to callto minde ſome of the 
former diſtitictfons or ditifions of conditions®, eſpecial=. e Supr.cad.part.s 5 


ly this :>Thar*of conditions ſome bee arbitrary, fuch as 


the Law prefameth to! Be in the will and power ofthe f Lvnic-Sſinamem, 
| | ' T3619 7 f.Q | C. de cad» tollend, 
manto whom they are itn oſed » SOINC be caſual, {uch Viglic& Minſing.in 
as are not inthe power of that, man ro whom.they are PenInfticdethered, 
inpoſcd, ber exten mime power owe orher thing, or i"Mit, Ry” 
perfon, foctrat the enent thereof is to vs vncertaine $ : g ds finautemy, 
Ws all 


FL .o9- of - 


— —_— —— m—_ 


The fourth pare 


and ſome be mixt conditions, ſuch as conſiſt partly in 
our owne.power., and partly in the power of lome, o- 
kh d.$fnaurew.Vie!- rher thing or perſon ® : for.example of which ſeuerall 
& Minkngevbiup'3- condirions I referre the reader to thoſe. former which 
k CR nbbekaed, I haue there A _ 5 E "4 
once $.1. f.de cond. When trhe condition ts meere 4r97trar7e, then 1 1t 
— -r4 &- ftand nor by him,by whom the conditions to be perfor- 
1 Hocefſecxemplum med, the: Law repurcth the. ſame as if it were fully ac«. 
—_ _cndi- complithed, ho my on —_— —_— ky 
: + for example, the Teſtator doth make rhee his Executor, 
A fab. C.ney.8 Mine Or abs a hundred-pound # thou goe ro Church 
—_— , + py *- On Eaſter day |: that day being come, byreaſon of overs 
quorum alrer protere, Rowing of warers or ſome other neceſſary impediment, 
Sxempla cundiErac- thou art not then able to goe to the Chutchibeing o- 
way 0 6cF | - _— _ ing tO gocJi _ _—_ not 1k 1,2 mir 
re omnes inſtant in In this cafe thou art to be admitted Executor,.and may 
hoe exemplo,Gaeen recouer thy Legacy , as if thou haddeſt, gone-to the 
CPE 4. Church tharday ”; the treaſon-wherefore the, condi-6 
ead.re}.&ind.$Pen, tion is accounted for accompliſhed in Law. ,. albeit re-. 
Inſtirde bered-ialti- ſpedting the faCt it isnot accompliſhed, I ſuppole ro, be 
m d.L,quz ſub.con- this, becauſe the T.eſtator.is preſumed te hane more re-: 
ditione$ ff. decen- gard to the good. will and endeyour,.in.theſe conditi-' - 
1/1 Wu © <-mPt- ons which be within rhy power, 'then ta the cent of. 
wr Sichai poſt Bar, the condition ® , ſo thar by ſatisfyingrhe expeRation of 


* Baldin d.L.1C-2e the Teſtator, thou haſt allo ſatisfied the exadtion of: 


» DD,ind.La, Law *- Pics 7-3; 
Howbeirfenen tliere alſo wherethe conditionisar-» 
birrary, and where the Teſtator doth as it were accept 
good will for a full performance, if he .by whom the 
condition is to bee performed, were.in fault; by occa- 
fon of which fault the conditioncapnot. indeed. be ac-- 
compliſhed, though perhaps the partic. would willing- - 
Þ Manticdeconjet,. 1y- performe the fame ifhe then could, there the fame - 
rk, pol. bb.rz.ti-26. condition is not reputed to bee performed in fiction of 
- vg np *Law ? : for example, the Teſtator maketh A.B. his Exe-. 
Kſub.. © Cutoror giueth him a hundred pound, if he goe tothe 


_— 


=. 
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Church 
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Of the formes of Teſtaments, 


Church on ſuch a day : vpon the which day A.B.intend= 
ing to accompliſh the condition , proceedeth towards 
the Church : as heis-going commirreth ſome crime or 
offence, whereupon hee1s arreſted and ſtayed, fo thar 
hee cannor goe to the Church according to his purpoſe: 
In this cafe the condition is not accounted for accompli- 
ſhed, for that hee, by whom the condition was to bee 
accompliſhed 4, was himſelfe inthe fault, and rhe cauſe 
wherefore the ſame was not accompliſhed. So it isif 
the condition cannotbee performed, by the negligence 
or delay of the perfon,by whom the ſame ought to haue 
beene performed* :and atrhongh an impedimenr is ſaid 


'toexcuſeaman from tlelay, yer when the' impediment 


may be foreſeene and prevented, ſuch impediment ſhall 
nor excuſe him which doth nor auoid rhe ſame *, If 
thou crave an example, ler this be rhe ſame: the Teſta- 
cor makerh thee his Executor, or ginethrhee a hundred 
pound ifrhon goe to the Church within twa moneths ; 
duringrthe firſt moneth thou doeſt nor goe, during the 
ſecond thou knoweſt thou ſhalr not be able ro goe by 
reaſon of ſome impediment , be it by occaſion of viars, 
or of the weather, or ofthe way, or of ſome infirmirie 
in thy owne body; and then being letred, rhou makeft 


q Bar.8& Bald.vbiſap; 
gloſſ.in c.impuraride 
reg jur,s.Aymo Cra- 
uctta, conkl, 202.08, 


r Bar,in d.L.r,Man- 
ticde conjet. vityok 
lib.13.tit, 16N14, 
ſ\ DD. omnes in L, 
quodec i, ficer,Pe, 

re Gloſf.& DD.iad.L. 
quod tc Zal. poſt a« 
los in L.continuus $, 


illud fide verbeobs 


an offer to goe, and doeſt proteſt that ir dorh nor ſtand 


by thee, and that thou wouldeſt goe if it were poſliblc: 
Neither this proteſtation, nor this impedimenr will re- 
lieve thee, becauſe thou diddeft wittingly fall into theſe 
dificulties, and wouldeſt not goe when thou mighreſt 


$ ſafely have gone-", When f the condition is meere 


caſuall,the ſameis neither accounted for accompliſhed 


- or exrant in-preſumprion or fiCtion of Law, neither yer 


for vnaccompliſhed or deficient, vatill the atualleuenr 
of the ſame condition doe firſt come 'to paſſe *, And 
therefore if the Teſtator make thee his Executor. or 
gue thee a hundred pound, if the King of Spaine die 
this yeare y-; Ia this caſe vneil] the event doe indeed 


OS declare 


u c-Mono.dereg;jur, 
6.Zaſ.ind.Fillud n.6, 
fall,q4.& Peckius in L. 
fin.ad L,Rhodiam, de 
jar. 

x Lyynic,$ fin autem 
C.de cad, tol. & ibi 
Bar, 

y Vigli.& Minſing. in - 
$ pen, Inſtir. dc haze 
red. inſtituend, 
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declare whether the King die this yeare or rio, the 
- condition is neither accounted for extant ordeficjent., 

z Sichard.inRub.de but is ſuſpended *,- And ithe die,then is the condition 
knſtic. & ſub.Cy faid to he purified or extant,andſo thou artto be admit- 
a L,vnic. $ fin aucem ted, otherwiſe nox *.So there. isa great difference, whe- 
C.de cadaol, ther the-condition be arbitrary or caſual} for the one, is 
diners times accounted for accompliſhed'iin Law though 
nor in fa : but the other-s nor. accounted for accoms 

- pliſhed. or ,extant in Law, valeſle.the ſame beaccom- 


- 


þ Eod.$.00 ace. nliſhed in fatt alſo, The t reaſon of the difference is 9 
perrly ſhewed before;. for in arbirrarie conditions. rhe 
| eftator is. preſumed: nor, to exact more then he may 
« Sichard. Bar Bald: Eaſily performe on whom ſuch condition is impoſed <, 
& texe omnevincerp» andſo it- is ſufficient, that it ſtand-not by him, thatrhe 
in Lagdeinfir.&fub © condition is not performed : Bur heerein caſuall 
W conditioas,for as much as the T ceftator doth nor referre 
i to that which is in his power on whom the condition 
' & laid; therefore. the Teſtaror is thaughrtoreferre the 
| force oreffetofthis diſpoſition, to the determination of 
d _ —_ fortune 4, (or rather to ſpeake more Chriſtianly, ro the 
Aondicinſtiry, Wall of Godz) and therefore this. enent- of Gods will 
muſt decide the doubr,, I meane-wherher he thar isap- 
pointed vader ſuch condition ſhall þe Executor ornor , 
ro'obtaine his. Legacy or not. Notwikhſtanding t ſome- 19 
times euen in caſnall conditions, it is ſufficient thar ir 
doth nor ſtand by the Executor or-Legatarie,wherefore 
the ſame condition .is not accompliſhed , like:asin ar- 
e Manvc.deconje® birrarie conditions ©, The firſt caſe is, where the Tetta- 
_ lib.r1e0t-16- tg2 would have ſo diſpoſed, howſoeuer the condition 
fGloſtin L1.C.de ſhould fallout f. The ſecond is-when by the fac. his 
znftic,&fub., —accompitſhment of the condition is hindred,towhom ir 
Is beneficiall thatthe ſame ſhould neuer be performed *, 
SN Fhe third caſcis ia fauour of freedome or liberty from 
g Lure ciuii.ff, de ſernitude Þ; 
cond.% demon, p © bo | 
d- L.fin.C-denceeſs If we Twill know when a 2x6,x# condition is repured x 2 
G@,aftivend, in Law to be accompliſhed albeirinifa@trhe ſame be nor = 
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Of the Jormtts of Teſtaments. 
performed ,. wee mult conſider by what meanes the im 
12 pediment is mmiſtred; namely f whether:ic proceede 

from the perfox by whom; the conditionis to be perfor- 
med, or from that perſon, ts whormthe condition is to 
be performed, or from 7he Teſtztor himſelfe who deuiſed 
rhe condirion, or fromſome other third perſon; or whe- 
ther ir happen by ſame. other meanes according to the 
ſecretpurpole and will of God, which we no lefle foo- 
liſhly chen commonly. call Chance or Fortine. 

!3 - When thee that is made Executor. orto whom 4 
Legacy is giuen vpon a mixt:condirion, is himſ{elfe rhe 
onely catife wherefore-the condition is nor performed; 
then worthily is theſame condirion norro be accoun- 
red for accompliſhed-i; for example, rhe Teftaror 
maketh thee his Execnror , or giveth thee a hundred 
pound if chow marry his Daughter :thou refufeft ſoro 
doe; with rear reaſon isthe condition nor reputed for 
performed, and fothou canſt nor be Executor, nor ob- 

74 tainethe Legacy *. In ſo much Þt rhar albeir atrerwards 
chou become willing, and doeſt offer to marry her, and 
ſhee then refuſe rhis chy offer,ahd fo ir doth now ſtand 
by her and nor by thee, rhar the conditionis not per- 
formed : Nenerrhelefſe thou canſt nor reape any benefit 
by her zetuſall, becauſe rhon haddeſt broken-the con- 
dirion before, whereby thy: righr pafſedaway and was 

_ extinguiſhed , and ſo thy repenanceis now-reo late | : 

15 Vnlefſe f ar fuch rime as rhou diddeft refaſe. thou then 
couldett nor marry , for that perhapsar that time-chou 
wert not of ſufficient age rommarry y forthy diſſent ar 
that time when thoa conaltdeſt not conſent; dorhnot 
binderthet ms | [2 1M OL 9. 

16: When + the condition is - t1ot- performed' by his 
meanes onely, vato whom orin whole perſon the ſame 
is to/be accompliſhed3:rheniixepuredts Law as if if 
were. fulfilled -indeed®.5Yormexamplet the” Teftaror 
makerh thee his Executor ;- o#:@iterhthee a hundred 
S 2 pound 
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q L. jureciuili.ff. dg 
cond.&« demon, 


r Socin. ind.L. in tc= 
Non, Mantic. de cony 
j<4.yIt,voLlib.r1.tit, 


8,n.37- 

1 Michael Crafl. The. 
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| qQu.16.N417, 

x Alex. inL.x. C.Cc 
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ound if thon marrie his Daughter; thou art wHling 
and-doeſt'ofter her: Marriage, which ſhe retuſerh.: bn 
this caſe the cotidirionisrepuredfor complere, and io 
chou maiſt recouerthe-Execatorthip or Legacic *. Not- 
withſtanding if rhe words ofche condirion be directed 
vnto her, not-yntothyſelfe :ias for example, the Telta- 
ror makerh thee his Executor, or giueththee a hundred 
pound. if bis Daughter marry thee. In this caſe it ſhe do 
refuſe, &.t6 derh not {rand by rhee, the condition is nor 
xepured for accompliſhed ? , vnlefle ir were the mea- 
ning ofthe Teſtaror, thatthou ſhouldeſt haue the bene- 
fit of the diſpoſition,” in caſe ofrhisher xetuſall *. And 
yer there i50O'great difference betwixt the one Phraſe 
and the ' other : forthe Teſtator in ſaying, if thou. 
marrie her, doth;neceflarily vaderſtand thereby, if ſhee. 
alſo be content to marrie thee : for than canſt not doe 
the one, vnleſſe thee alſo doe. the other *: andrhere- 
fore this limication is ſuſpected of ſome nor to bee 
ſound f,nctwirhſtanding it is more generally appproued, 
and rather admittedrhen the contrary opinion*. Whar 
ifthe Teftator make A.Z; his Execuror ,' or gine him a 
hundred pound if hee marrie his Daughter, and ar the 
firſt A.B. is willing apd offererth ro marne hey, bur ſhee 
refuſerhzaterward the is willing, but he refuſerh: whe- 
ther in this cafe is the' condition ſatd to be complete 2 
This queſtion is fatsfied afterwards *. 


When Þ the impediment doth 'proceed from the ; 


Teſtator himſelfe, rhen the condition is. reputed for 
complete: as for example, the Teſtator doth make thee 
his Executor, or gueth thee a hundred pound ypon 
condition , if rhou bury his body in the Gathedrall 
Church of Saint Pefer at: Yorke :: the Teftator dierh 
excommunicate. ( becauſe hee refuſeth ro- come tothe. 
Church, or becauſe. he isan Heretike or Schiſmarike, a 
manifeft Vſurer,or for ſome other like cauſe)for which 
bis Sepulchre in that caſe is denied :; Seeing in this caſe 

| = 
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it doth not ſtandby thee, bur by him, wherefore the 


condirion is not. complete], it (hal nor preiudice thee, 
but tharthou maieſt be admitted rorhe matt or 
obtaine the Legacie , as if thou haddeſt indeed pertor- 
med the condition *. 

When t che impediment doth proceed from a third 
perſon , then I ſuppoſe the condition to be accounted 
tn Law for accompliſhed ? : For example, the Teſtator 
maketlh thee his Executor , of gliucth thee a huadred 
pound it thou marrie his Daughrer within a moneth , 
during which moneth , a third perſon doth purpoſely 
hold her from rhee , ſo tharthou canſt not marrie her 
wichin the time preſcribed : In this caſe che condition 
is reputed ro bee accompliſhed, and ſo thou maitſt ob- 
taine the Executorſhip or Legacy , as if thou haddeſt 
married her within the (aid time *, Burif the third per- 
{on doe not purpoſely detaine her , being ignorant 
peraduenture of the Teſtators Will, then ir feemerh 
chat rhe condirion isnot reputed for complete *. 

When Þ the impediment doth nor ariſe by any of 
the meanes aforeſaid, bur by caluali meanes (as wee 
cerme it) when it proceedeth from the will and proui- 
dence of almighty God,the Law doth nor account thar 
condition for complere ". 

And therefore if the Teſtator make thee his Exe- 
cutor, orgiue thee a hundred pound it thou marry 
his Daughrer,' and ſhee dicth before thou haſt mar- 
ried her : in this cafe the condition ſhall not be ac- 
counted for accompliſhed or exrant, but conrrariwiſe 
( as-it i5 indeed, ) vaperformed and deficient, fo rhar 
thou canft not recelue any. benefht by that condi- 
tionall diſpoſition © ; for where the performance of 
the condition is hindred by the will andprouidence of 
God, whereunto the Teſtaror made relation, there 
the Law doth not allow any feined performance *, 
except it bee in favour of liberty from bon- 
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| inuentor thereof. 


dage *, © or alimentation'or in adifpdſition * 4d pits can- 
ſ# 8, or except the condition bee not condirionall bur 
modall >:zfor (oonditio) and (modus) doe'greatly differ, 
as in the next Page| is dechared--? 


> 


fin. g Tiraquel.de priuil-g pizcauſz.c.57-. *Þ Graft Thefaur. cow. cop gpm 58. 
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Whether he that is made Extcutor, or to 
whom any Legacy 4s giuen conditionally, may in tha 


meane time, whiles the condition dependeth, bee 
admirted to the Executorſhip, or obraine the 
Legacy, by entring into bonds to; performe - 
the condition , orelſe romake 
reſtirution.! 


1 Diners kinds of condition to-bre remembred in this 
queſtion. . 
2 When the condition 38 effrmative , #t ſufficet h not 
to put inboxds. 
3 What ij the affirmatine doe alſo Jmply- negatine. 
" bat if the diſpoſition beemade ſubs modo, 4nd #0# 
{ub condirione. 
5s How Modus and Conditi6 doe differ. 
6 When the Teſtators will is not repugnant, then it yo is 
ficeth to put in bond. 
7 If the condition be negative, thew whet things are to 
be regarded. - 
8 If the condition conſiſt in n0t ding, then it is mate- 
riall, whether the ſame may bee accompliſhed during life. 
9 Tf the condition cannot bee accompliſhed during lift . 
then it ſufficeth toput in bond, tothe effe@ aforeſaid. 
10 Example of ſuch conditions as cannot bee accom- 
pliſhed during life. 
11 The reaſon of deniſing this bond, and who was the 


12 Certg/7e 
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123 Certaive caſes wherein the Legacy maybee 


piteined 


ſeeme not to be accompliſhed during life. 
1; If th: condition negatine may bee accompliſhed 
. during his life , to whom '#t-4s impoſed, this caution hath 
go place. 
14 A condition necatine is ſaid tobe accompliſhed when 
it cannot be infringed. 
15 Great odJes whether the condition may bee 4ccont 
þiiſhed during his life, to whom it is impoſed, or not. 
16 What if the negatiue condition cannot be infringed 
without ſorrow. | 
17 If the condition ronſift in not gining, then we mu(# 
inquire and reſdlue as in the condition of not doing. 
18 When the condition doth conſift in not happenine . 
then this bondhath noplace. ; 


— —— 


without bond, being giuen vpon condition, which may 


19 The form? of the bond, to-whom it is to be made aud” 


_ whether ſureties be neceſſary. 
$, IX. 


F any tbee deſtrons to know whether hee 
- thar is made Executor, or ro whom any 
Legacy is left by the Teſtator, vnder 
ſome poſiible condition, may in the 
meane time,whiles the-condition depen - 
derh vnperformed, be admirted co the Execurorthip , . 
or obraine his Legacy ſo left . by entring bond or put-- 
ting in ſufficient caution either to performe ſuch con 
_ dition, or elſe ro make full reftjturion of all things by: 
him recejned.Ir ſhal be behonefull to cal}ro his remem- 
brance how many kinds of poſhble conditions there.be ?, 
eſpecially he muſt not forget , that ofcheſe conditions, 
ſome be sffrrmatine. and ſome be n2gative >. And againe, 
thar as well of the affirmartine as of the negariue,there be 
three ſorts. that is to ſay, ſome coaliſt in chancing,ſome 
| TY 


a De quibus ſupra: 
cad.pait.$ 5- 


b L. in fatto. f. de. 
cond demuns 
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in zi#igg, and fome 1n dcing.: and on the contrary , 
ſome conſiſt in not chauncing, ſome in not giuing, and 
< d.L.infa&o. ſome in nor doing<. Now ro apply thele diſtindtions to 
the queſtion. | 
When +the condition is affirmative (whether it doe 2 
conſiſt in chancing, giuing, or doing : ) hee that is made 
Executor, or to whom any Legacy is giuen, vnder {uch 
condition, cannotbe admirred ro the - gr; yi 
demandrhe Legacy by vertue of the laſt Will,or Teſta- 
| ment of the deceaſed; ſolong as:the ſame condition de- 
4 L.Murian, inf. de pendeth»vntulfilled , or is not extant 4, albeir the Exe- 
CacDDabid. * cutor or Legatary ſhould purin ſufficient bond to make 
'* reſtitution, in caſe the condition ſhould be geficient. 
| Forthe euear of ſuch aftrmarine condition is to be ex- 
e L.quihzredi, fde petted, an1 muſt be extant before the diſpoſition of the 
cond.& demon, DD. Tlie can take effect © , except in thele caſesfollow- 
oaks # ing. One t when the afficmatiue cordirion which doth 3 
de cond. & demon. conſiſt in doing or giuing , doth withall ſecretly imply 
Bar.XPaul.de Caſtry gr containe a negatiue * : as for example, the Teſtaror 
in d.Murianz, Ripas 8 -k : C : 
5a Lita tipulatusf, Makerh his Wife Executrix, or giuerh her a hundred 
deverb.off.ngs, pound, if ſhe abide with his Children; which athcmariue 
Hagt 4 | j-. hag <ondirion ( ifſhee abide with his Children),conliltetir 7 
neperd,s focrus. In doing, and doth withall ſecrerly imply:a hegariue , 
h Bar. & PaulCaſtr. that is to ſay, (if ſhee doe nor depart fram his Chil- 
10 p90 of Ser dren ®:) and therefore in this caſe , the Executor or 
lib.5,interp,z. dub.1. Legatary 3 by entring into ſufficient bondto pertor me 2 
n-24,25.f0l.4 the condition, or elſe to make reſtitution, is to bee ad- 
i L.1, C.dchisqux*t . k . 4 : 
ſub modo. L. quibus MiKted to the Executorſhip or may obraine the Legacy , | 
diebus$ Termiliusff. as if the negatiue had beene exprefled *. Another caſe 9 
tne f- emer is, when f rhe diſpoſition is not made ſub coxditione, ſed 4 
do, .Cautio demodo-J#b 770do *. For tf thou ſhalt vaderſtand, that ronditio 5 
.implendo , non eſt and #2odys doe differ: Comditio isa quality which ſo long 
—_— Pc 00 is ir dep<ndeth vnperformed or is not extant , doth 10 
iAuth.cui Cadeindit, hinder the effect of the diſpoſition , ſorthar, that thing 
Cn Ag which is diſpoſed conditionally , can neither be deman- 
Rav.de laſt, &ſub.C, ded, neither is dae in the meane time a Modus is 2 
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moderation, whereby a charge or burthen is impoſed; 


in reſpect of a commodity; which moderation doth nor 


fo farre hinder the effec of the diſpoſirion, bur thar the, 


thing difpoſed is due, and may bee-demandedin the 
meane time ' : and ir is called modys a moerando. The 
one of them is-thus knowne from the other, that is to 
ſay , the condirion'is commonly-knowne by this word 
(If ) or by words of like valne ”, whereof I haue ginen 
examples betore ® ;the meanc or mogerarion is knowne. 
by this word+( That, ) as I make A:B, my Executor, or 
give; him a-hundred pound; that he may erect a Monu- 
ment ®.; Now in this caſe when any thing is left vadera 
moderation, Orpwith the exation of a remuneration , 
that thing-waich is ſo bequeathed} is preſently due and 
may now allo bee demanded, ſo that he which maketh. 
demand doe enter into bondin manner as hereafter is 
deſcribed, ro performe that which is exated by the 
Teſtator, or elſe to make full reſtitution *.Anorher caſe 


6iz, when Tthe Teftators will is not repugnant thereun=- C 


to : for then this bond (asir isathrmed) hathplace even 
2 afficmartiue conditions 1. 

7 When the + condition is #egatine, then wee are to 
regard what kinde of negatiue candition it is, that is tO 
fay, whether the ſame, conſiſt in-08 daing, or not giving, 
or 26t chancing. 

8. If tthe condition conſiſtin #of doing, then it is mate« 
riall, whether the ſame may be accompliſhed ſo Jong as 
he lineth on whom. the ſame is impoſed, yea, or no. 

9. If tthe condition conſiſting in not doing canwot bee 
performed ſo long as the perſon, on whom it was impoſed 
lizeth , then may he obtaine the bequeſt, by purting in 
bonds'to accompliſh-the condition , or eKe in. defect 

10 thereof to make full reſtiration *: as for f example, the 
Teftator maketh one his Executor or giueth him a hun- 


! Bar.ind. E.\quibus- 
. diebus, $ Termilius, 
decond. & demon. ff. 
Sichard;in d,Rub.de 
Inſtir.& ſub. C,Graff, 
Th-ſaur. com. op. | 
leg num q.58. Modus 
(1aquit Cuiacius) eſt 
hais, propter quem 
I.gatur , vel cauſa le». 
gandicollata in furu- 
rum. Cuiac. in tit. de - 
hisquz ſub mod. C, 
m Balde& Sichard, in 
Rub.delaſt, & ſub. C, 
n Supracad.parr.$ 5. 
oO Bar. in d,$ Termi- 
lius & Sichard: in ds 
Rub, de Inſtit. & ſab, 


P 4 quibus diebus$ 
Termi'ius fF.de cond 


* & demon L-1,x.C.de 


his que ſub modo. 

q Bar.ind.L, Mutia- 
nz. dc cond, % demo. 
0 ws | 


r d.LMurianz. & ib; 
Bar. Bald.. & Paul. dg 


Caftr. Z.fin1..dedi 


dred pound, if hee never play ar the Cards or Dice | ribi, ff, de cond, caul, 


Thiscondition. wee ſee is negatiue, ic confiſteth " not 
one, 


dor, 


Haode Pretis, de 
jarerpevite yol. lib.g, 
inter,2.lub.1.n,2z- 


t SimodePretiybi 
ſupr-Pau}de Caſtr.in 
4.L, Mutianx. 


u d.L. Mucianz- cum 
£loff. ibid. Simo de 
Pretisvbiſupr.Zal.in 
| L,deditibi. de cond, 
cauſydor.t.ne7.9- 

x Gloſſ.in d. L,Muti- 


anzs 


y Bar, & Caftr, ind, 
L.Murinz, 

Z Llibcrrarcm, L.l'. 
bertas $1-dc manu- 


miſl.ceſta.ikt, 


a Tiraquel, de priut- 
leg.piz cauſz c.48. 


d T:raquel vbiſup?. 


doing, and iris ſuch a condition wirhall, as cannot bee 
fully performed, ſo long as hee liueth on whom ir is im- 
poted., becauſe at any time during his life, hee may in- 
fringe the ſame, by playing at the Cards or Dice *: for 
albei: he did abſtaine this day , yet mighr hee play the 
next day, or ifnort the next day, yet ſome one day or 
other ſo long as hee had any dayes'to live *; and fo in 
rhe meane time, thatis rolay, all his life long he ſhould 
not reape any commodiry by the Teſtament, if the full 
performance of the condrion were firſt exaGted, Wher- 
tore t leaſtthe Teſtarors will ſhould bee vneffectuall., 
and leaſt the Execuroror Legatary ſhould reape no be- 
nefir-rhereby, ifthe fall performance'of the condition 
ſhould bee expeced, ere rhe bequeſt could be obtained: 
one Mutixs Srenola did deuiſe this remedie , that hee 
who is made Executor , orto whom any Legacy is be- 
quearhed, vpon a condinon negatine, which could-not 
bee fully performed during his life ,; ſhould enter into 
bondto performe the condition, (that isro (ay,neuer to 
doe rhat which is prohibited, or eJſero make a full refti- 


_ 
% 


rution ) and by that meanes obraine the Executorſhip . 


or Legacy ": which bond or caution is of Mxtizs thc 
Author thereof,called Mztian2 cantio *, and after a ſort 
hath the effec of the full accompliſhment of the condi- 
tion *. Yeajn ſome caſes Þ the Legacy which is giuen 


vnder 4 coKdition negariue confiſtingin nordoing, may | 


be obtained withour any ſuch bond, albeit the ſame con- 
dition may be infringed during the life ofthe Legatary, 
namely.in a Legacy of liherty or freedome from bond- 
age *,and in a Legacy 4d pias canſas*:The reaſon of the 
difference is, becauſe-in theſe fanourable Legacies the 
Teftator is preſumed to haue meant onely of rhe firit 
at when the Legatary had opportunity of doing the 
thing prohibited ” : So thar if ar thar ſeaton or firit op» 
porranity, the Legatarie doe not infringe the condition 
My doing contrary to the diſpoſition of theTeſtaror ; ir 

i 


© 


« 
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is not hurtful), though afrer thar firft opporimnity pat | 
the Legarary goe agatntt the condition ©, vnlefle the + Glefl.in L.Titio 6 


, | - Glel 
meaning of the Teſtator doe appeare ro bee contrary , jc. F4c cond. 


X _—x ; nel docs. 
Piz., thatthe condition ſhould be extended ro enery act 48. <l.&6q 
during the lite of tize Legararie d. d L.vie,de manumif}.. 


; - JC ſta. ff. Ti b 
zz Bur Þ if thenegariue condition bee ſuch as 94y bee h—_ Tiraquel. vbL. 


performed during his life ow whom it is 7mpoſed this fore- 
ſaid bound orcaution hath no place ©, and conſequent- 
ly the Executorthip or Legacy difpofed vader ſuch con=- 
dition, ſo loug as the ſame dependerh nor fully perfor-- 
bo 1 med , cannot be obrained.*: for example, 'the Teſtator f I- cumrale.$1. & 
 maketh thee his Executor, or giueth thee a hundred EE NEY 
pound, if thou neuerplay at Dice or Cardes with A.B. 
orif thou doe not atany time giue away thy Lands to 
A: B. this condition howloeuer it be negatiue, and alſo 
conſiſterh in no* giuing, or not doing; yet it may be 
fully and perfealy complete and performed in thy life 
rime : for 4.3, with whom thouart forbidden to play , 
or to whom thou arrforbidden to giue thy Lands, may 
die before thee, and then thou canſt nor play with him 
nor giue him-thy Lands' when hee is dead ; and fo jr 
is euidenr, that this condition;may be. fully performed, 
34 andaccompliſhed ia thy lite time : fora | negatiue con- 
dition is then ſaid to bee fully accompliſhed, when ir is | I 
brought toan impoſſibility 8 ;-and thereforein this caſe ? Cm xr | 
thou canftnot be admitred Execntor, nor obtainethe & denon. 
; 15 Legacy, - vatill. the condrion bee brought into that 


e L. cum tale. $1. 
de cond. &demon.L, 
pater.$ focraseod. 


, ſtate, thatir cannot bee infringed *. Great f-ods there- Þ PD-ind.L. Mutia 
bs fore there is, betwixt thoſe negariue conditions which Ee —_— 
c cannotbee performediinthe life time of that perſon on -inter.vle.vol, lib.s.ins 
© whom they are impoſed, and thoſe negatiue conditions **Þ->dud«3.nrag> 

t which may be. performed during his life. For there the 

C Executor or Legatary may: obraine the Execurorſhip 

J- or Legacy by putting inbonds, bur here he cannot, vn- 

N 6. Jeſſe it be + ſach a caſe as the euent thereof doth bring 


oriefe and ſorrow to the party on whom the condition is 
" 10Mp9* 
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zapoſed : for in ſuch caſes x here'the condition cannor 
bee infringed orbecome d<cficient, without ſorrow or 
heauineſſe, it is lawfull for the Execuror or Legarary to 
enter into bonds for-making reſtiturion, (ifthe conditi- 
þ ...___ on beenot performed, ) and ſo to bee admitted tothe 
__ Executorſtip, andto obrainethe Legacy in the meane 
onematy TOY time *. As for example , the Teſtator maketh his Wife 
er-$ſocrus B46 £90: FXecutrix or giuerh Fern hnndhed pound if the depart 
| | not from her Children *? This condition may be extant 
in the life time of rhe mother , for ir may happen the 
children to die, and the morher to ouerliue, and then 
the condition muſt needs bee extant. for afrer their 
death thee cannot infringe the conditionby departing 
from' them that are not : neuerrhelefle , becauſe the 
cearh of the Child is a hard and heauie thing to the 
the Mother , thereforethe Law is not fo hard, but that 
in this caſe the condition depending, the Morher is to 
admitted to rhe Executorſhip, and may recouer the 
Legacie vpon bonds, to accompliſh the condition, or 
Sy 5 01 rok ele ro make reſtirution * 
TT” * Whent the condition doth conſiſtin zo? giuizg,then 17 
as before, we are to require whetherthe condition bee 
ſuch as the ſame cannot bee accompliſhed during his 
| life ,, on whom it is impoſed : for if it be ſuch a conditi- 
on,that which is diſpoſed vnderſuch a conditionmay be 
| 4L. Matianzf ge Obtained by entring bond as before |: for example, the 
condic.& demon. Teſtator doth make thee his Executor, or doth be- 
queath vnto thee a hundred pound ifthou doe nor giue 
= L-4. $ idem Iuli> away thy Lands ®, this condition cannot bee fully per- 
nus.ffidecondicuniti. formed, butby thy dearth : becauſe fo long as thou liveſt 
thou mailt give away thy Lands, and ſoinfringe the con- 
n DD. ind.$idem dition *. Wherefore leſt the Teſtators will ſhould bee 
Sultanuse deluded, or thy ſelfe defrauded, thou maiſt be admitted 
-o 6.LMutianz.Sin.o to the Executorſhip, or obtaine the Legacie in the 
de Przrie.de interp- 1162ne time, ſo that thou become bounden as before, to 
-y]r.yol.lib,s,interp-2, on | 430 R 
dab.1n.13. perferme the condition,or elſe ro make ful reftiturion 
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its When Ttrhe condition doth conſiſt in #ot chan, 
then this bond or caution cannor bee admitted, neither 
cat-the rhing diſpoſed vnder ſuch condition be obtained 
beforethe condition be performed ?: And therefore(for , x w..; 
example ) if the Teſtaror make thee his Executor, or: bi. & ps , 
give thee a hundred pound ifthy ſhipdoe notreturne 
from Spaine, in this caſe the enent of the condition js to 
bee expected. And if it ſo come topaſſe that thy ſhip - 
doth rerurne, then is the condition deficient , adb(> 
thou canſt nor be admitted to the Executorſhip,nor ob=, 
b taine the Legacie by vertue. of rhe ſaid diſpoſition 4 :. q Bar. & Paul. Caſte: . 
| Bur if the Ship. cannot returne. ( which thing may hap- ind.L. Madane.1.v. 
| pen by ſhip-wracke, or by ſome other accident), and fo. 2155 (manren,Cide 
all hope or poſſibility taken away, thenthe.condition is © * 
faid ro bee accompliſhed or extant, and fo thou arttobe 
admittedto the Executorſhip,or mayeſt recouer the Lex 
- gacy, as if the diſpoſition had beens ſimple *, r 1dEPaulde Coftr: 
| 19. Now t that wee haue ſeene in whart caſes the afore- in d,L. Mutianz.d, $:; 
ſaid bond hath place , and in whart caſe-it hath no ** rem, 
place , ir ſhall not bee amiſſe in a word to ſhew the 
manner. and forme of the bond, and to whom it muſt 
be made, and whether ſureties be required. The foyye. 
theseof is this (Not to doe-that thing which is containedin 
#he condition , or-elſe-to reſtore the things diſpoſed toge- gp x, can, Goa 
| ther with all the meane fruits and profits thereof.) The: Mutianam de @.ga 
| bond is'to bee. made by. the Executor, vnto the ſubſti- * Bald-in Aurh, cui 
ere *ophim rhat appointed Execuror in. place ofhim; — cn; 
| that is bound ifthe condition. bee not obſerued® 2 and if u_ Bald.ind-Auth. 
there be no. ſuch ſubſtitare, then to the; co-executor * ;. * NS 
and if there be no co-executor, then to the Ordinary ,. 7 
becarde hee doth-as it were ſucceede.where any dieth da cf tvjuſmodi cars 
inteſtare ?, Likewiſe the Legatarie muſtenterbondro 59 Murianzadminie - 
: , WY : ; . Rratoribus cafu, quo 
| him that is-ſubſtiruted vnto him. :.if there be no ſubſti- aqminiftrario fir c6- 
tate, then to the collegararie : if there be no ſuch, then: ccfſa. | . 
zo the Execuror : if there Bee no Executor,, then to the : Ho —_ 
d ordinary*. There needno ſuretyneither for any thing im. vid, 
Þ | »-4, gmoueable, 


- 
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wiecable , nor for a thing moueable, vnleſſe the party 


AtLeuirch®” oe not fit or ſufficient *. 
& 4d. Auth.culrc 


Whether it bee ſufficient, that the conditian was once 
accompliſhed, though the ſame doe nor 
continue. 


| 1 Many caſes wherein it is ſufficient that the conditi- 
= | on ws once accompliſhed , thou 65 aoe not ſo continue © 
and contrariwiſe many caſes wherein it is not ſufficient , 
| that the condition was once arcompliſhed , ar, # doe 
? , vontinnue, 
2 The order to bee obſernedi is this dinerſi ry of caſes. 
3 If the condition bee caſuall, then it is Suſfciewt thet 
tbe condition was onve accompliſhed. 
A 4 Diners exqmples of this concluſion. 
FE 5s If the conditionbee arbitrary, then it is not Poneer: 
| that the condition was once accompliſhed. 


F 3 


6 Diners examples of this conclu i 10. 9 
7 If th: condition be mixt. then it is 5 on hat the 
ſaqy 45 once accompliſhed. 
8 Examples of this ronclnfion. "* © # 
o Whet7i lj the condition endure not -by the font of the q 
party, by whom it is tobe accompliſhed. 


10 What if the party be already mavined, to whom any 
thivg is bequeathed conditionally, (Whee Thall marrie!) 
12 What if the Executor or Teeataty weve once willing 
and afterwards vawilling ; whether ſhall the condition be 
cepntedfor accompliſhed? + 
T2 In this loft 9.either hath dn totes” g 
' © T3 Theoptnlonof theanthor of thisbotke. 
" 44 An ariſwere to an objetFion. 
Is Diners limitations of theformer cn, Wheread 
to the author r of ri vo did /Jubferve? 
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$ Any t caſes there be wherein it is ſufficient 

© forthe performance of the condition thar 
£3 the ſame was once accompliſhed , albeir 

F (8 theſame doe nor ftill endure in theſame 

eſtate * : other caſes there bee ,, wherein 
it is not ſufficient once to haue performed the con- 
dition vnleſſe there bee a continuance of the perfor- 
mance *, | 0 

Burt becauſe ir would grow to an infinite matter, to 
recite cuery particular caſe ©., it is meete to fer downe 
ſome generall concluſions or diftincions, whereunto 
and whereby al] thole particular caſcs may be reduced 
and decided. 

2 Firſt t of all therefore wee are to enquire the nature 
of the condition, wherher it bee ufo , arbitrary, Or 
mixt ©, 

3 Iffrhe condition be weere caſual, that is to ſay,ſuch 
a condition whereof the euenris to vs vacertaine *,then 
ir is ſufficient that the ſame was once accompliſhed, 
though it doe not continue ftill in the fame ftate *: 

4 as t for example, the Teſtator maketh thee his Execu- 
cor, or giueth thee a hundred pound, if A.B. ſhall bee 
Proor ofthe Vniuerſiry of Oxfords : now if at any 
timeaſter the making ofthis will A.B. bee Proftor,whe- 
ther after the Teſtators death or before, or wherher he 
continue ſtill Proctor or nor , it is not mareriall Þ ; yea 
though hee were depoſed from his office ir skilleth nor, 
;it is ſufficient that once hee was Proctor, the condition 
being caſuall; and ſo thou artrobee admitted tothe 
Executorſhip, and mayeſt obraine rhe Legacy, as though 
A.B-were Proctor ſtill *.So it isif rhe Teſtator make rhee 
his Executor, or giue thee a hundred pound if A.Z.ſhall 

be Doctor of the ciuill Law, m— afterwards he 
| 1, ; de- 


a [af.inL.f6 quis he- 
r-:dew. C.delnſtir. & 
ſub.vbicraditacſ re» 
gula non paucis am» 
ph uionibus & linaj» 
rationibus tHuſtrats, 
b Iaſ.in L. in ſubſti- 
rutione ff, devulg.& 
pupil ſub.vbi — 
cradidit ſexfallentiys 
exornatam. 

c Qua in renimium 
deſudaſſe yiderur la. 
vt refert Ber. Diaz. 
Tra&.reg & fal,verb, 
conditie,rcg.110. 

d Le quibus ſupra 
ce 1d.part.$.c.% Bar.in 
L.r.delnſtit.% ſub-C; 
Minſirg. & Vigl. in $ 
pen. Inſtir. dehzred, 
Inſtir, 

e Supra cadeparr.S 5 
n, 14- Spiegel. Lexis 
verb. fortuirum. 

f L.fiquishzredemi 
C.deinſtir. & ſub. 
g d.I.f1quis hxredC 
cijus exemplum eſt. 
Si. Tirius fuerit Cone 
ſul, vel hin 19 ha 
cuinoftrii exe 
noneſt Jiſtunile, "y 
h @, L.fi quishzre« 
dem. 


i Sichard.& alij in & 
L.fi quis hzredemy,” 


bee - 
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7 z2eGnLinfubtiue degraded * Likewiſcif rhe Teſtaror doth make thee 


ne, devulg-fub+ tis Executot, or giue thee a hundred pound if his 


B.1ls * 
} Bajd-in Lfo-dein- 


Daughter ſha!lbe Widdow: In this caſe if his Daughter 


4;6.41a.0:GraTThe happen ar any.time ro bee Widdow , thou maylt bee 


ſa» +cOm.OP-S lega- 
rum q-5z+7efcrens tbl 
hanc op. <fſe yeram- 
eui concinit Mantic. 
de conj<&vIr.vo).lid. 
1T3.*17,19. 
'm Sichardin Rub-de 
Int. & ſub.C.Viglius 
_ &Minfing. in $ pee 
inſtit detuercd, inſti» 
tend, 
- n BarinLe2» decbd. 
' & demon. MiSichard. 
inE. @quis harden 
1c tofir. & ſub. C+ 
quorum opinio come 
muanis eſt, ex relario- 
neGrafl.Theſaur,co- 
op. $legarun 4-570 


5 Ls fi ſolururus ﬀ. de 
foluc, & Angel-ibid- 
Sichard.ind-L.fi quis 
bharedem 0.6. 


p. Dec,&Sichard.in 
gd. L. fiquishzredem 
& taftiz.& ſub.C. 


g 46 7: ad 79 $7 
In Princ. per . 
Pied. 6quizhe- 
vedemi, & Graff. The» 
ſgur, com. op. $lega- 
wm q-52- 

» Supracad.patrt.$ 7 
F d:Ls fi quiskarede. 
& per Sichard, bid. 


A43s. 


1dwirted to the Executorſhip, or obtaine the Legacy , 
albeit ſhee doe afterward rake anew Husband '. 


If +che condition be erbitrary, that is to ſay, ſuch a 5. 
condition as the Law eſteemeth to bee in our power "; 
then ir is nor ſufficient that it bee once accompliſhed , 
valeſſe ir do continue®: As for fexample,thereſtator ma» 6 
keth thee bis Executor,or giueth thee a hundred pound 
if thou pay to 4B. ten-pound;thou payeſt ren pound to: 
4. B. and when thou haſt ſo done, thou takeſt ir from 
him againe : this paymentis no payment, becaule hou 
ciddeſt nor ſuffer the money to continue with him, and 
therefore in this caſe rhou art worthily repelled from 
being Executor, or obtayning the Legacy *. Soitts, it 
the condition doe include a continuance of time : as for 
example , the Teſtator maketh thee his Executor, or 
giveth thee a hundred pound ,ifthon permir- A.B.ro hauc 
a way thorow thy ground : in this cate It-is- not {uffict- 
ent.that thou permit him to hanca way; or paſſe thorow 
thy ground for « day ortwo, but thou muſt ſuffer him fo 

long time as the Teſtator hath afhgned, otherwiſe the 
condition is norfaid to bee complere?, Burt whar if the 
Teſtarormake thee his Executor,or giuerhee a hundred 
pound, ifthou giue ten poundto A.Zthou of pirty and 
compaſſion giueſt him ren pound, being ignorant of this 
condition ; whether is it fufficienerhat thou didft once 
give him ren pound ? In this caſe the condition is not 
repured for accompliſhed, and therefore if thou wilr 
be Executor ox obraine rhe Legacy, thou muſt once a- 
gaine give him ten pound, as elſe where I haue decla- 
red 4 : for where the condition is arbitrary, it muſt bee 
obſerued preciſely, valefle ir be in ſuch a caſe as it can. 
not be iterated f: For example,thou art made Executor, 
| as 
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or haſt a hundred pound bequeathed vato thee, if thou 
manumit thy bondman , or if thou remit ro A.B.tenne 
pound which hee oweth thee : in which caſe if thou 
ſhalr grant liberty to” thy ſeruant, or releaſe rhe (aid 


debr often pound,before thou know of the conditionall 

diſpoſition, this a& ſhall bee accounted for an accom- 

pliſhmenr of the condition, becauſe now thou canſt not 
| doe It againe *, | 

7 Whent the condition is a 27x? condition, then it 1s 

6 ſufficient that the ſame was once accompliſhed,though 

8 ir doe not ſofcontinue * : For t example, the Teſtator 

makerh his Daughter Execurrix , or giueth her an 

hundred pound if ſhee mary : ſhe marrieth : afterwards 

| her Husband dyerh, or they are diuorced by occaſion of 

| his faule : In rhis caſe ſhe is to be admitted to the Exe- 

curorſhip, or may obtaine ttie Legacy , as if the Mar- 

G riage had nor beene difſolued , by death or diuorce *. 

þ 9 But if ther faule were the occaſion of the diuorce,jtis 

more doubrfull wherher the condition ſhall be accoun» 


d ted for compleate to her benehtt ?: In which caſe neuer- 
thelefle , their opinion ſeemeth the truer and ſounder, 
$0 who hold that rhe Law doth cxa& no more at her hands 
by by reaſon of this former condition, bur that ſhe marrie, 
of nor that ſhee ſhould commit no fault whereby the mar- 
wn riage muſt bedifſolued *: and therefore hauing perfor- 
” med the condition by marriage, the dizorce doth not 
4 repel] her, the rather becauſe thee did nor offend of 
ru purpoſe, to — the condition ?, Indeed if ſhe,did 
5 _ marrie onely to obtaine the Exccutorthip or Legacie, 
poet not with purpoſe to continue 2 durifull Wife , and 
:Ie afterwards commir adulrerie, whereby ſhe is ſeparated; 
on, the condirion is not fatisfied by that marriage, and con- 
od {quently , ſhee can neither bee Execurrixnor obrzine 
ll the Legacie ”, But how may it be knowne, whether ſhe 

41d marrie with purpoſe onely ro obtaine the benefit 


of che difpoſition,or with purpoſe ro continue adurifull 
| #4 Wite? 


© Sichard.& alijin d. 
L.fiquishzredem.de 
Inſtirt.ct ſub.C, | 
a d.L. fiquis heres. 
dem, Ad de Gabrie!. 
Lib. 4. com concluf, 
uit, de fidei commiſ. 
conel.$, 

x DD. ind.L, fi quis 
hzredem. 

y DD.in ds L. quis 
hzred. quorum Bald, 
Sal.& Alex. in ca opi- 
nione ſug, yt condi- 
tionon fir complera: 
ſed Ang. Iaf. Dec, et 
moderni fere omnes 
contrari defendunr 
Z Hoc tutius efſe re. 
ferr. Iaſon, verius eſſe 
re fere, Dec. in d.L, fi 
quis hzredem. quia | 
v1+z. Lexillaloquarur 
indiftinge. 

a Dec. ind. L.fiquis 
hzredem, cujuso0pi- 
142 facilids admitti 
dcbet , quandoqui- 
dem apud nos pro 
crimine ſolum ipſong 
matrimonij a i3s de- * 
bit: ritequecontraQi 
vinculum non diffal- 
uatur , ſed ſcparatio 
rantum fira menſa ct ' 
a thoro. 

b Dec, Sichard.ct a« 
Ljind. L. fiquis hes 
redem. 
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wife? The ſhortneſſe of time berwixttche Marriage and 
the commirring of the faulr. dorh declare : for if ſhee 
marrie on rhe one day, and commit rhe crime on the 
nexr, this is 4 teſtimonie that ſhee had nor a meaning to 
e Sichare.ybiſupra, endure the yoke of marriage © : furthermore if the 
——_—_ marriage were not Jawfull from the beginning, cither 

by reaſon of the minoritie of the perſon , orby reaſon 
of conſanguinitie or aftinitie, the.condirion is not repu- 


d L.pcn-quando &- redaccomplithed d 


es1:g.ced.L- nzc con 


ditio. Jecond. &de- Whar Þ if the partie whom the Teſtator maketh 1, 


poor hs mr Fr 4% Executar. or doth bequeath any Legacy vnto conditio- 
"7-18.02 Dally (if ſbee ſhall marrie) bee alreadie married at the 
time of the will-making , wherher by this marriage is 

the condirion ſaid to bee complete? If the Teſtator 

' | | were ignorant of che marriage, the condition is ſaid to 

e L.oitaferipurnS 1}, ve accompliſhed, otherwiſe nor ; ©as hereafter is morc 


aparer. if. de leg-2. 
Mantic, de conjer. fully declared. 


ag makerh 4.8. his Execuror, or giueth him a hundred 
pound it he marrie his Daughter;A.B: offereth ro marric 
her, ſhee cefuſerh : afrerwards ſhee being willing, con- 
ſenterh,and then he refuſerh: whether in this caſe ought 
A.B.to be admitted Executor, ard*may recover the Le- 
x-Dehacq. vide Me- pacie, as ifhe had married her, yeaorno * 2 Indeed if 
a-ch.deprzfunp.lib- (he hadneuerbeene willing or confenting to be marricd 
4+ pIelumpelsz, per , IS , 
"Aj it were a cleare caſe , that ſeeing it ſtood not by him, 
f c clmnon ſtat,c. wherefore the condition was not accompliſhed, bur by 
impurartderegir:s- por then the condition ſhould haue beene reputed 11 
| Law to hane beene accompliſhedF, as hath beene here- 
; © Supr.eacpart.S*. rofore declared 8. Burrthe caſe being altered, and ſhee 
which was vawilling before , being now at length be- 
 brperDD-in'L,z- come. willing and conſenting , - the queſtion is more 


Sc Inftig. crſub, Cit Goubrtull Þ.: wherein very F many doe holde the affir- 13 


per Mantic. 'de cone . . a . 
 e8-vlr. vol libe11-tie, MACKUE , Elteerming that the condition being once ac- 


132.38, compliſhed by her refuſall it is.ſufficient, though ir:doe 
not-{o endure, and thatin this caſe, weeare to-reſpe®t 
the 


vl-rol b-ztica8.9 What f ſhalt wee ſay to this queſtion? the Teſtator 11 


[3 
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the beginning and nor.the ſucceſle i, Others doe buy : 


che negatiue, ſuppoſing the condition ought nor-to bee 
accounted for accompliſhed, valefſe he thar. is;zoreape 
the beneht by the performance thereof, doe; continue 
and perſcuere in readineſlſe and willingneſſe toperform 


_ the lame, andrhar the laſtdelay is euer hurrfull *, 


Eicheropinjon bath many Authors of great authority: 
and albeit ir may ſeeme, that this condition/being a-mixt 


. condition ,, aot-confiſting:in his owne power alane on 


whom.it is impoſed, butin hers alſo , that therefore 
being once; accompliſhed. ir is ſufficient , though it doe 
not {o' coptimue : as inthe farmer. examples of being 
Proctor, Dodor,. Wife; or: Wildow, where the condi- 
tions, -bee reputed for fully performed, howſoeuer af- 
terwards the Prottor be depoled.the Doctor degraded, 
the. Wife duuorced, or the Widdow married, - , 

Yernorwithſtanding for mine, owne part , Idoe ta- 
ther cleaue ta them which doe holde thejnegatiue opi- 
nion },. and ſo that howſocuer in this caſe A.B. were art 
che firſt willing and. ready to haue accompliſhed the 
condition, andthat ir did nor then ftand by him, where- 
fore the ſame. was not, pertormed-;z yet afterwards ſhe 
conſenting and he diſſenting, it is in effect, as if hee had 
beene vowilling at the beginning, and conſequently , 
thar he is not to be admitted Executor , nor to recouer 
his hundred pound by yertue of this diſpoſrion. 


14.. Tort the former @bicction, thar is ſufficient, thar a 


mixt conditzon bee onceaccompliſhed, though it doe 
not ſo endure : as-appeareth by thoſe late recited ex- 


amplcs. It-may. bee anſwered, that there-the condition /: 
a3 once aGually, complete ,, which. vas all; thar the 


4eltator, ſeemed to.cequire ® m thoſe caſes ; bur here 
tae condition wasneuer in a&t,and {o the pefformance 
thereof came ſhort of the Teſtators deſire ". Wherefore 
aj I ſzjd before, I doerather ſubſcribe to their opinion, 
Ro doe hold that in this caſe rhe condition is no more 

I 3 rEpun 


i Bald. Sal. Alex.$4; 
Jpard.in ds Lar.C. de 


cand.L._ {cn 


| k Perr. Cyn. Fulgoſ, 


& alijin d.L.z+ 


] Non tamen indi- 
tine. vr iatra hoc 
iplo © in fin, 

m lat.Dec.Sichard.8 
al jind,L.z.delnftic, 
&ſub.C. | 

n Id qued elartmihi 
oonſtare videtur ex 
verbis teſtatoris dis 
cfris(ſiduxerirbliam, 
meam, ) nec objjcias 
per cum non ſtcrifſe, 
ex quo nunc ſtar, Sin 
adhuc vrgeas condie 
tionem inc primum 
pro in plerg haberi, 
quando pcr eur nem 
ſt-tir : Reſpondeo ile 
lud plus habere ſubtie 
lizatis quam Xquita- 
tis, quippe qur'flon.- 
cred mſatisfatiitfle 
yolantari reſtantis ve 
nica Rupriafurn oBla* 
tione,mulitre poſtea. 
contentiente, itavt 
non ſubſecuris ntp« 
ti;s Jegarum jure pol. 
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 .._ - «mencon- 
0 Fafopinione dici 
«Smmuncmgteſte Si- 
chardo in d, L.1.de 
Inftir.& ſub.&quidem 
attenita Juris ſubtili- 
rate,candem Opinios 
nem/magis ferendam 
efle non prorſusnc- 
29; ſedin{peRtartcita- 
roris yoluntate, mn 
ita, | 
p Mensautem teſta= 
roris quam diligen- 
tiflime 1nueſtigand2, 
& ranquam regind- 
colenda eſt, vt ait St. 
chard, ia. Rub. de te-. 
m.C. 


q Socin.inL.intcNtE... 


c2,ff,de cond, & de- 
mon.Mantic. de co” - 
3<&.vlr.yol. lib.1y rite 
x18.n.z38, Mcnoch,d. 
preſump, 183, n.39. 
lib. $+ | ; 
r Mamtic.vbi. ſupra. * 
ſ Manic. vbi ſupra. 
poſt Socin, in d.L.in 
reſto.c).2-de cond, & 
demoneff, Menoch,v- 
bj ſupran-3or | 

t. Socin-ybiſupr.huc 
pertinent quz ſup ce 
rius dita funteadem 
part.$ 4.in fi:.Brook. 
Abridg,tir.deuiſe nu, 
6.30 Bald, Sal.& A, 
lex.in LatedeInſtic,& 
ſub.C. —_ 

u Yide Menoch.deli, 
apieſicmp.18z- 


.cpated for complete in Eaw, then it is in fa, and 
conſequently that tee can reape no benefie thereby, by 
whom'it! onphtto have beene performed ®; 

And this opinion'T ſtppoſeto bee more agrecable to 
-che meaning of the'Teſtaror, and rherefore to bee pre- 
ferred P, certaine cales excepted.” f'One caſcis, where 
the Execntor or Legatary vpon the refuſall ofher offer, 
doth. mitrrie another: woman, for thewit is roo'late to 
repent , ſeeing from that'time hee harh aſt cauſe to re- 
fule her offer after hee hath married an other womart 3. 
An other caſe is, wken the Teſtator-remitrerh a debr 
which is due vato hint : as'for example, the Teſtator 
remtteth to A. B, a hundred pound\'which he oweth 
him, if hee marry his Daughliter; AF. is willing and of- 
fereth to marry her; ſhee refaſerh, afrerwards ſhee is 
willing = this new willingneflſe doth -not hinder the 
Legarary, being before delinered; and the aGtion cx- 
tingutſhed* by her: retuſall *, Another Cale islike vnto 
this, when after the refuſal} made by the woman, and 
before her repentancc, hee whoſe offer was before re- 
fuſed; is admirted to the Execnrorſhip, anddoth obtaine 
his Legacie,and is poſſeſſed rhereoftfor norwithſtanding 
her repentance andinew willingvefſe,, hee may'retaine 
that whereofhee was poſſeſſed *, Another caſe ſeemeth 
to bee this, namely, when ſome ſpeciall thing is be- 
queathed : As for example, the Teſtator doth bequeath 


vnto thee his white Horſe, oran hundred pourtd lying: 


in his Cheſt , if rhou marry his Daughter; for ſtraight 
way- by her refuſal! thou haſt gottena cerraine righrin 
the thing bequeathed *, If there bee any other cafes 
wherein rhe- affirmariue- hath place, they-are more 
ſtraoge , nor eaſily like tohappen', and therefore not 
ſoneceſkry robee knowne *, 
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Of diners conditions which may. ſeeme 
doubtful, whether they be lawful or Þnlawfull and 
firſt of thoſe conditions, whereby the liberry of ' © 
making Teftaments$ hindred.how farce © 
' the ſame are lawfull or vn- | 
lawful. 


1 Certaine conditions wheredf it may bee doubted of 
ſome,whether they bee lawfull or unlawfull. 
2 Captions conditions deitroy the Teſtament. 
' 3 Captions conditions, wherefore they bee ſatermeds | | 
4 Teſtament ave Fobenrile with all freedome, ndf LL 
ly without feare of lofſe” birt uſo without hope df gaines * + 
5 This propeſition, that captions diſpoſition? are oye , 
dinerſhextenged. © LE 
6 The ſame propoſition 13uerſly limited. | | 
7 Another kinde of condition againſt the liberty of 
making a Teſtament. ' © | 
.8 The Teſtament improperly termed captions, which is 
referredto the Will ofanother. 
o The: Teftators Will may not depend of another mans 
Will, and what is the reafon thereof. 
19 What ifhe, to whoſe Will the Teſtator dil referre his 
one will. ſhouldmake a Will in the name oftie Teſtator. 
11 As anothers mans ſoule is not my foute, ſo his Will 
an1Teſtament is not my Will and Teſtament. 
12 1t 3s lawfall for the Teſtator to referre bis Will to 
the Will of another being ioyned with a f @. 
13 $05 it whenthe Teſtator doth reſerre his Will to the 
limited Will of another. 
14 When is the Teſtator ſaid fo referre his owne Will to 
anothers abſolute IWill, and when to his limited Will. 
15 The declaration of the Teſtators Will may bee refers 
redto another, 
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What ifrelation be made to the Will of the Executor 
or Legarary. E 
. 17 In fayour of liberty the diſpeſition may be referred 
to anothers will. . 
18 So may the diſpoſition which is | 
19 He that doth commit ell his goods to the diſpoſition 
of another, doth wot aie inteſtate... 


-made ad pias cauſlas. 


Orcas much ft as therebe divers conditions, r: 
ry which bee neither ftmply lawfull , nor 
g (wply. volawfall, bur 4n divers reſpects 
lawfull and valawfull, eſpecially rhoſe 
conditions whereby the liberty of 2nakzzg 


' ® Dequaconditione & Teſtavrent *, or the libertic of marriage®, orthe liber-- 
ſatim ſubqciruc hoc 


ipſo$, 


ty of alienating the thing diſpeſed< may ſeeme to bee 
hindred or reſtrained : F rhought. it-conuenient in this 


b Dequa infc:$prox. . 
c De qua infra cad.. place ro ſhew how farre, and in whart caſes theſe condi- 


part.'$ I3e, 


tions bee lawfull or valawfull , and:what .cfte& they 


And firſt of all f concerning thoſe conditions. which 2 


doe impugne and hinderthat liberty, which ought to be 


d L.Caprotorias. de 
hzred» inftituend.L.,. 
captatoriz. de leg.1, O a 
& [., capratorias. de Will of ſome other perſon : ſuch conditions are vn- 
milLrefton. C.Counr, 
in c.clmrtibideteſta. 


EXT. 


hadia making of Teftaments, & wherby the diſpoſition 
frhe Teſtaror is ſaid ro be caprious,or to depend of the 


lawfull, and doe deftroy the force of the diſpoſrion *; 
and f therefore if the Teſtator make thee his Executor 4 


< Ila enimvoluntas 
proprie dicitur cap- 
tacoria, quz fir ſub p F F 
ſpereciproczyolun- onally,ifrhou ſhalt gine him a hundred pound in thy te- 
zatis. Couariin c.cam ſtamenr 
tidi de rcſta, ext, Si- 


vpon condition, if thou ſhalt make him thy Executor ; ' 
or give thee a hundred pound by his Teſtament conditi- 


: this kind of diſpoſition is ſaidto be captious ©, 
becauſe hereby the Teſtator goeth abour to catch or: 


 Chargd.in L,caprtato- 
_ nias.demil.cefton.C. jntra 
f Alciat,P-rergon,l'b 
3» 31s Au 


Rancndacicel 5. 


p thee ro make him thy Executor, or to giue him 
a hundred pound, in caſe thou die firſt *, and ro hinder 
that liberty which thou ſhouldeſt enjoy in makin 
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thy Teſtament. For when thou haſt: made him thy 
Executor and dieſt, then hath hee thar which he looked 
for, hee is now thy Execuror, and rhou on the con- 
trary , artfruſtrared of that which thou perhaps diddeft 
looke for; for being dead thou canſt nor bee his Exe- 


4 cutor 5 :and therefore f asin marriages the ſame ought 


to bee free, not onely from feare of ſuffering loſfe, bur 
alſo from feare of not obraininggaine ": So in Teſta- 
ments, the ſame ought to bee made wirh all freedome, 
not onely withour feare of puniſhment or loſle, bur alſo 
withour hope of gaine or reward '. 

And in this conſideration, f thefe captious Wils , 
whereby many vnder pretence of making others their 
Executors, or gratifying them with Legacies,doe ſubril- 
ly procure themſelues ro be made Executors,or other- 
wil: to be benefited by the diſpoſitions of others, are ſo 
odious , that they” are vrrterly voyde *, albeit they bee 
milicary Teftamenrs-!, or of the Father amongft his 
Childcen®, or of aftranger®, or Teſtaments adpias 
oanſaes ©, or Teſtaments made in time of warres ?, or 
Teſtaments made m the time of peftilence 4,or. Teſta- 
ments made in the priſon of a Tycant*, or inplace 
wherein is want of witneſſes {,or before the Prince *,or 
whether it bee Teſtament or Cadicill *; for in all 
theſe caſes and diners other, ſuch captious Wils be 


voyd*, 


6 Notwithſtanding Fifthe condition bee not referred 


tothe time to come. but to rhe time paſt,or preſenr,the 
condition is rot 'vnlawfull nor the diſpoſition voyd:; 
and therefore if-rhe Teſtaror make rhee | ores of his 
Teſtamenr, if thou haſt named him Exccutor inthy 
Teſtamenr, or giueth thee a hundred pound in his Will, 
if thou haſt gizca him a huncred pound inthy Will 3 
this condition is not vnlawfulls : for two perſons may 
make either other Executors, or otherwiſe benefit one 


another by their Teſtaments, ſo it be done in xegard oy 
gocd. 


8 VideMinfinglib-y 
obferu.cs. 

h cGemmedeſpoſ, 
extr. | 
i Sichard.in Locapra- 
rorias.C.de miltcits 
N-b$., 

k L.illa.L.captarori« 
— bzred. inſtius 
end, L, captatorias, - 
tg 
I L.captatorias, de 
mil cefton.C. 

m Vaſque de ſuccef. 
crea. lib.2: $5 17.n.28;- 
n Vaſq.ibidem. 
o Nam quod dici.ur 
captatoriam diſpoſi- 
uUonem vaterequoad 
pilam cauſam' ( vt in 
Cc. cum tibj de teſts. 
extr.)ld yverum eſt in 
Capratociadiſpoſitio- 
neimpropriefic dita 
quz viz- pendet ex a» 
lieno arbitrio, prout 
ind-c,cum tibi.& Co- 
uar.ibid.n,z&ſtatim, 
ſubjjcitur,non autem 
quando diſpofitio fic 
ſub ſperemuneratio- 
n s.;3armientus lib.z, 
{eleR, op.c.q,n.8.c 6. 
n,z3.Sichard.ind.l. 
Captatorias. - 

p Vaſquius deſuccef,, . 
cre2.lib.1.$'17.0-83. 

q Vaſq. voi ſupra. 

r' lbidern. 

ſ -Ibidem.” 

t Ibidem, 

u Ibidem- 

x Ibidem. 

y Sichar@,'# L.cape- 
ratorias,Cc wil.tehtow 
Ce p | 
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x* Alciat. Perergon, 
Vlib.3, c.21. Couar. in 


d.c,cirm,tibidetclha. 


CXxt.N,I. : 
a Gouar-ind.c. cum 
tibi de rc1.cxts 


b Canoniſtz. ind.c. 


good will, and affection, and notin hope of gaine or re- 
muneration Z. 

_ Beſides thiz former kind'of diſpoſition, which by 
reaſon of the-cunning,condition,gppeareth to bee made _ 
4n hope of gaine, and is therefore properly termed cap- 
tious: there t be other like diſpoſitions which bee re- 7 


cm cibi,Jeceſts-ext« pugnant to the liberty of makingof Teftaments, which 
Legiltz, in d.L-caP- 11 are ſaid to bee captious. ; that js toſay, when the _ 


rarerias,demil.ceſts. 


C. 


ce DD. ind.L. capta» 
torits. &1n d. c, cum 


"Teſtarors Will doth depend of rhe Will, of another *: 
as for example,the Teſtator maketh thee his Executor, 


tibi. Graf, Theſaur, OT g1ueth thee a hundred poundif A.B-will; or thus. The 
eom.op-$ Infli'-4.18.. T eftator makerh that perſon his Executor,or giveth him 
d Alciat Pererg99: 2 hundred pound whom thou wilt appoint Þ; Inboth, * 


. . . d,c. - . . . . 44 S 
= red ah theſe caſes f the diſpoſition is faid to bee captious ©, 8 


rec. ſenten, yerb.cap- 
tatoris. Anautem va- 
Ieat hujaſmodi diſpo- 
fitio,quzre vrinfr.d. 


S. F 
e Lilla infficuric. f#. 
dcehzred.inſtiuend. 


though nor ſo fitly as commonly 4, 'Neuertheleſſe the 
condition is valawfull, becauſe iris againſt rhe liberry 
of making Teſtaments , wherein f the Teſtators Will 9 
ought not rodependon the Will of another © ; For the 
ancient Law-makers conſidering , that if it ſhould bee 
lawfull for Teſtators to referre their Wils to the wils 
.of others, and ro depend vpon them , then he on whom 
the Teſtator did depend, either not doing -any thing 
ar all, or elſe doing otherwiſe then the Teſtator would, 
by that meanes the Teſtator ſhould remaine deceiued , 
and they to whom the Teſtator did wiſh well, ſhould 


| fSichardinLecaptae, be diſappointed, For the auoiding of which inconue- 
torias. C, de.milite 1; "ces they did ordaine, that euery Teſtamenr ſhould 


ſRon.neg. 


perſonally depend of the Teſtators owne Will, and nor 
of the Will of another, by whom the Teſtaror might be 


© g Sichard-ybi ſupra. deceined & And f thence it isthat a Teſtament is defined 10 


Peckins. in Tra. de 


| teſta.corug.}.1.c.27, 


ro be a ſentence ofour Will, not of another mans Wil *, 


h Supra 1.pare.$z, Theretore when thou art made Execuctor, or ſome 
& 3. 


Legacie 1s bequeathed vnto thee (if A.B. will) as is (ct 
downe in the former inſtance , although 4 B ſhould 
will thatthou ſhonldeſt be Executor , or haue the Le- 

- gadie...: notwithſtqnding thou. couldeſt neither, bee 
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Exccutor *, nor obtaine the Legacie % And euen ſo 
where-the Teſtator makerh thar perſon his Executor , 
or ginerh him an hundred pound , whom thou wilt ap- 
point (as in the fecondinſtance) though thou ſhouldeſt 
appoint one, yer this appointment ſhould nor benefir 
11-him !: for tas thy ſoule is not the ſoule of the Teſtator, 
no more is thy Will his Will, or thy Teſtament his 
Teſtament ® : neither i it in the power of the Teſtator 
ro referre the ſubſtance of his Will to the Will of an- 
other ®, being ſuch a qualicy as cleaueth ro his owne 
perſon,and cannot be committed to an other %exceptin 
cerrtaine cafes. | 
13 The firſtis, when frhe Teſtator dortinot referre his 
 diſpoſitionto the ſole onely WiKl of an other perſon; as 
le, viz.if A.B. will; buf to the 
111 1toyned with a fat ? : as for ex- 
ample , the Teſtator - makerh- rhee-his Executor-., or 
ginerh thee an hundred pound ,-if his Sonne ſhall goe 
ro the Church; this is a lawfull condition, and there- 
fore the condition being complete, *thou artiro bee ad- 
mitted Executor, or mayeſt obraine the Legacy'1: And 
yet there ſeemeth bur a little differenceberwixt rheſe 
conditions ( if A.B. will) or (if 4B. ſhall goe{ro the 
Charch)for rhar it is in his Will, whether hee will goe 
to the Church or not: Bur many things doe greatly hurt 
beitg expreſſed , which nor exprefled doe no harme 7. 
An other caſe isthis , when + the-Teſtaror doth not 
referre his Will ro the meere abſolute Will of another 
(as if A, B.'will) but ro his limitted Will, As for cx- 
amplethe Teſtaror doth make thee Executor, or giueth' 
thee a hnndred pound(if A.B. ſtall eſteem it copnentent.) 
In which'caſe. if 4.3. ſhall cſteeme it mecte or conueni- 
ent that thou bee Executor, 'or have the Legacy ofan 
hindred pound, then thou artto bee admitted tothe 
16.one *, or mayſt obtaine the other *, The Þ Teftator is 
faid to referre his diſpoſition,- to #Fe meere abſolute Will 


in the former exa 
concrete Will, or 


i Lillainſtitutio, 
de ber, inſti. Parif 
conſ{,z$ hb.z.n.60,7}. 
k..L-nonnungquam.de 
conde& dem6.Licaps 
ratoriz. deleg z.ff. & 
eſt communis opinio, 
quam eriam defendir 
Couar,ind.c.cum tibi 
derteſta.ext, 
-kBar.in L quidam.de 
rev.dub,ff.n.7,$Bakd 
_ in L.exccurorcm. Cy 
decxecu; rei judeeyy - 
Pariſ.conſ;y8.yol.3,n. 
9. Graff. 5 Inſtituti3e 
q.1 8.N-4. 
m- Bald. & Angel: in - 
L. captatorias. C, de 
mie: eſt. Vaſq. de ſuc» 
ceſ,creat.lib.S 17,n, 
8 , Peckius.TraRt. de 
tefta,conjugic.27-n3, 
Parif.4,confl 38. . 
rn d.L. lia inftitutio. 
Mdehered.inſtiBar. 
in, L. quidam derch. - 
dub.f.,Peckius:Tro@, 
derefta. conjuglib,x. 
C.27.N.3. 
o Sarmicntus.lib. 2, 
ſcleQinrerp.c6.n.3. 
p L.nonnunquam.ff, 
decond.& demon. 
q'd. L,nonnungquam. 
Sarmientus> lib, 2.ſe- 
le&inrerpec.6.n. 28. 
r d L.nonnunquain, + 
ſ Sichard ind.L.cap- 
tatOriae cle milteſh * 
t Sichad. vbi ſupra 
quamuis q' 01d hzres - 
dis infl;t .tionEiftud » 
ns | roceJit fine dif - 
fi -ultacemajari, jure 
c uih;, Sarmienthb.z, 
ſel-&.inrerp.c,6.1.4. 
n Lfific.deleg.,!.r; 
deleg.*.'L, fideicome 
mfla de lege; A, 
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as If 


= Menoch. deAr>s 1G his ſuft, to his appetite * © 70 his limited Will , when 


a L. fideicommiff.de ſhalt chooſe of the Teſtarors Seruants thall be Execu- 
-fideicom.lib.in io. op . or recouer the Legacy ®*, Another þ caſe is, when 16 


p 


— 


A 
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of another, when he committeth the.ſame ro his Will, 


_—— 


Jud.ſcarentlib, 1.97» 


7 LC.inL, Gfic de hereferrerh the ſame to his diſcretion, judgement, wiſ- 


eg-1.f. Menoch.d.li- dome, good pleaſure, diſpoſition, and conſcience y. 
4% Thirdly, when + the ſubſtance of the Teltators 
z L.vtri-s cumqui Will is not referred,but only a declaration or election *: 
damff,de reb. dud. .. for example , the Teſtaror makerh one of his Ser- 
Bar-in L,quidicod. ©. . ; 
tit.n.%.Pcek, deteſts, Uants his Executor, or glueth him an hundred pound , 


conjug/lib-1.c7 whom thou ſhalt chooſe. In this caſe he whom thou 


Lon! 


3 


ot pt. appr the diſpoſition is referred to the Will of the Executor 


n.6; ybiaithanc opi- touching the Executorſhipgor of the Legarary,touching 


nionem eſſe com- the Legacy : as for example; the Teſtator maketh thee 
b Supracad.part.$6 , . . . , 
c L.Sdeicommifſa.de is Extcutor , if thou wilt;or doth giue thee a hundred 


6{cicommilf, lib. f. pound, if thou wiltz for this condition is not onely 


SS rs ey permirred, bur itis neceffarily required®, 


” 


d Paul. de Caſtr. & Another caſe; t: is in fauour of liberty or freedome 7 
Alex.ind.Lcaprato- from bondage, and therefore ifthe Teftator doe manu- 


1 .* b. ' * @ bd @ . F wn ® o . - 
*-Boic. "a ou » mir his Villaine , if his Executor will, it is as effectuall , 
d.c.cumtibi. Bala.in as if hee had referred the ſame tothe diſcretion, or wil- 


c in caulis de ele. Jome, or conſcience ofhis Executor 
CXtr., Quorum opanio ; 


> com-Grafſ, $1n. And further, t when the diſpoſition is made 4d pias 18 


Atiturio.qa%  caxſa5,then it isalſo lawfull for the Teſtaror ro commit 
e Echocprocediti .« very ſubſtance of his Will, to the free andabſolure 
re Can-non ſola quos 4 x # "T5 

ad legara, ſederiam Will of another * : and therefore if the Teſtator make 


Conas PIER. the poore of the Pariſh his Executor, or gine them an 
ee 1. hundredpound, if A.B. will, this is a good diſpofirion ©. 


R. Iz. referens hanc i R : , s : 
op.efſe veriorew. Ta Finally fitrhe Teſtator commit the diſpoſition of all 19 
addeGabrib,6.con- hjs goods toanother,thisis lawfull,and he ro whom rhe 


cocluſ. Tir-pia cauſa. ,. {3 : - | 
concl.z. »l pulcher. di{polition is commitred,is vnderſtoqd to be made Exe- 


" Time haneconcluſic= Cutor, tO diſtribute all the ſaid goods z# pios pſi i: ſo it 


ac ornat varhbampl. ;-ifthe Teftator commir hisſdule&all his goods ro the 


ſc.cimtibi. deteſta. hands of another, as hath beene heretofore declared £. 
extr, &ibi Couar. n, | 
10. Grafſ.g. g Inſtitutio.q1*. Peckius dercſta.conug.liv. 1.C.29. quotum teſtimoniohecepinio ct 
communzs. 8 Supratad part. $ 4, 1D #87 5:7 * 
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Of thoſe conditions whereby the liberty of marrriage 
js reſtrained, vis. how farre the ſame be 
lawfullor vnlawfull. 


1 Of conditions againſt the liberty of marriage, ſome' 
are lawfull. ſome wmanfull. 

2 Conditions againſt the liberty of marriage. are all un 
lawful, except incertaine _ 

3 The reaſons wherefore the conditions againſs the liber="- 
ty of marriage, are vnlawfull. 

4 The prohibition ofthe firſt marriage more odjous then 
of the ſecond. ; 

5s The condition of marrying with the 'arbitrement ,. 
Will, or conſent of another,js unlawful. 

6 The reaſons wherefore the former condition is Us 
lawfull. | 
7 The condition. prohibiting marriage for a ſhort time - 
is not onlawfull. | 

$ The condition prohibiting marriage with ſome per- 
ſons, ir not valawfull. | 

9 Whether the cond;tion prohibting marriage haut 
reſted onely tothe firſt marriage. | 

10 An occaſion of doubt, whether the former coneluſion 
be true. 

11 A3 2nſwere to the ſame doubt, diſtinguiſhing whether 
the conditions be affirmatine, or negatine. 

12 The condition prohibiting marriage in ſome place, 
3s not vnlawfull. 

13 The condition haning relation tothe marriage of a 
third perſon , is not lawfull, ſaning where that third per- 
per ſon is of kzn. 

14 The condition prohibiting marriage, is not rejected 
where pia cauſa #s (nbſtituted. 

15 Afirmatine couditions about marriage. are not re» 
ieeted but in ſome cafes, 
16 Some» 
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16 Some affirmatiu2 conditions of marrying , harder 
. then the negatine of not marrying. 
17 The condition of marrying with the aduice or conn- 
ſell of another, is not vnlawfull. 
18 The condition of marrying with the conſent of ano- 
ther, is to le obſerued in part. _ 
19 Difference betwixt theſe phraſes, If he doe notmar- 
ry,e#4, (0 longas he doth not marry, 
20 The condition of not marrying doth not hinder re- 


 ſtitution ſiwply impoſed. 


a L-quories de cond. 
- &demon.L-ſcruo.$ i 
ceſtator. Ad. Trebe)'. 


Ld 


b L.cum ita-L. hoc 
modo. L.ſed fi.$ cum 
vi:.4e cod. &dcmon. 
fK.& infrahoc $+ 
c Eand.reg.,tradit Vie 
gelius in fu2 mctho- 
do exaQiſhma juris 
ciuilis part, 4+ lib.14- 
C- 7}. cum decem Cx» 
ceprionibus. Eclicer 
idcm Vigeliuspoſtea 
_ Exiſtimetcontrarium 
Jurenougconſtirui,& 
ira ſaperuacaneas cſ- 
ſcillius regulz exccp 
tiones, Pace tamcn 
' Tanti vici, nihil nou 
ſtaruicur in primis 
nyprijs, in quibus vel 
: hodic- jus anciquum 
obriner, vt verc attce 
Narur Mantica de c0- 
.zeR-vir vol. liÞ.x1 tice 


$& Xi. | 
Lbeit T all thoſe conditions whereby the 
libertie of marrying is wholy taken away, 
are generally diſliked * : neuertheleffe , 
' where the conditions bee ſuch whereby 
marriage is not alrogerher prohibited, bur 


in partreſtrained,as inreſpet of time, place,or perſoa , 


they are notto be vtterly reiected Þ. | 

Wherefore, that wee. may the better know when 
theſe kind of conditions be admitted ornot, I thought 
it beſt, and the moſteafieway to fer downe a rule. with 
ampliations and limitations of the ſame, accordingto 
the diuerſity of caſcs, incident to that purpoſe. 


The t rule ſhall bee this, that al/ conditions againſt 2 


the liberty of marriage are onlawfull ©; and that whenſo- 
cuer the Teſtator doth appoint his Executor, or make 
any bequeſt ypon ſuch condition , that then the condi- 
tion is voide. asif it were not written ; and that he who 
is made Executor, or to whom any Legacy is given 
vpon (uch condition , may bee admirred rothe Execus- 
rorſhip, or n ay obtaine the Legacy.as if the diſpoſition 
had beene ſimple 4. 


9.in prir.Cui concinit Graf, Theſaur.com.op. afſerens conditionem , quain 


; £0'um prohibetur miarrimoniun,, in virgnerturpem, contra bonos mores , atque adeode jurcim- 
.poſhibilemeſle, denique com uniDoRorum calculorcjeRam $legatum q.zo, &d 
&ſcdii$ finL,cum talc.S M.uizide cond,& demon ff.Li2,Cde indiR, vid, = 


L.q1oties. 


The 
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The. t reaſon -which'the. Lawyers doe yeeld , (Þ 


meane ) of the vnlawfulneſle of this condition, is, be- 


eaulc it is contrary to the procreation of Children, and- 


repugnant to the Law of nature, .and hurrfull tothe 
commen wealth © : .whereunrto it may bee added, rhar 
howlocuer Virginity is commended, yet Marriage is nor 
thereby.condemned-, and therefore (as I ſaid before) 
if rhe Teſtaror make one his Executor, or gine him an 
hundred pound,if: he do not marry, this condition is vn- 


4 lawfull, and as if ix were nor written *: which tf rhing 


15 rather true, if the Executor or Legatary wereneuey 
married before, forthe prohibirion of the firſt marriage 
is much more odious itn Law then the ſecond 8: for al- 
beit it be commonly andrtruely ſaid , that the Common 
Wealth hath an intereſt that Teſtaments ſhould be exe- 
cuted ®,yet the Common Wealth hath a greater intreſt, 
that it. ſhould bee throughly peopled ,. and therefore 
marriage not tobee prohihited ?, 

And in conſideration hereof, this rule is extended} 
thar if. + the. Teſtaror make ſome perſon his Executor ,, 


5 or giue him any Legacy if. hee marry according to the 


appointment; arbitremenr or conſent of fome other ; 
this condition is reiefted'as valawfull *, And therefore 
in rhis caſe if kee thatis made Executor,orto whom any 
Legacy in ſuch ſort is giuen, doe marry contrary-to the 
raid reſtraint, menricned in the Teſtament, heeis to -c 
admitted tothe Executorſhip, and may obtaine the 
Legacy , as if noſuch condition had beene expreſſed}. 

The Þ+-reaſon ofthe vnlawfulneſle of this condition 
is, leaſt he whoſe arbitremenrt were to bee followed, or 
whoſe will were to bee procured, might makean 
bard choyfe far:the Executor or Legatary , either by 
reaſon of the diſlike of the parties ®, inequality of age, 


duis, ob nouellamluſtinianiconſticutionem,quapermiriiiur conditio viduita 


placer. vr Graſſ-d.Flegarum q-50,n.10, m 


e Manic. deconje@; 
vVI:.vol.lib.1 1.rits geil 
Prin, 

f L.quoties. L. hoc 
modo. L.cum ita le« 
gatum.de cond.x de 
moen.ﬀ, 

g Itiuſmodi 3quids | 
conditio, fi perman« 
ſerit vidua, vcl caſt8- 
Vixcrit, in jjSnonre- 
jycirur, in alysfecys, 
Auth. cuirehaum,C.. 
de indif.vid. Couar** 
Epitom.de ſponſal. ce 
2-$9.n-11.Grafſ, The. 
ſaur.com-op. $ legatis + 
q50,quitnizeam non - 
modo duzam , ſed & + 
iniquam exiſtimauir 
Peckius,TraR. de ic» 
ſam.conjug/li-b:-c,24 
h L. Gallus $quid ſi 
is.dchib. & poſthu. Ls. - 
vel negate quomad, 
reſta.app., 

i L.1.ſol,matr. L.cum 
ratio $ fi plures, de' 
bon, dam« ff, Manic, 
de conjed.y}r. vol. lib 
I1-tit,19.in prin. 

k L.ctn tale $fare 
birra'11,4.H f, Meuiz," 
Grauc ii. co 6L.r- 0, | 
3.Mani ic, de conjeR, 
vilr.yol.lib.11,tit.x8.n. . 


3, 

} d.,$k arbirrary, Li, 
rurpia $ & Titiz- de 
le2+1eft. Grauetra, & 
Manticybilupr.Pece 
kius derefta, conjug:s- 
liv1s Cot4e NG. vbi dis 
cit hoc precedere m 
vira:mbus,non in vi- 
tis : quod etiam alijs.. 


Quam rationem communiter effe recepram re-- 


fer Graf, Theſaur.com,op. $ legatum q-59.0.9. poſt DD. in d..turpia $6 Tiriz, 


diſparity 


The fourth part 


diſparity of kindred , diſagreeing in manners, or ach 


like ; which , if it were ſuffered, would breed greater 


11 L-quoriesde conc. 
ct demon.ff, Manric. 
decenjeR.vit.vol.lib, 
Ltitiig-N. 4. Graff. 
Theſaur.com,opS }. » 
gatum q.50.n.7,8. 

o Peckius de teſta. 
CONjUge hibat. C-2<+ I; 
ſed 6.6 cum vir, de 
cond.etdemon. ff, vis 
de Safin. in d.cent.< 
ſumir,$ ka. de verb. 
ob.t, 


p L. ſed 66 cumvir. 


f.de cond.ctdemonre 
q Iaſ.inAuth, cut rc» 
litum. de indiQ-vid. 
C:Mantic.deconj'Q. 
vi. yol. i1b.x [s LIt.18. 


ns. 

r Ilafind.Auth.cui.”. 
2-pecL cumzalcff.ce 
cond etdemon,Fran. 
de Areconlil.67,Mi- 
tic. Je conj:8.vityol.. 


lib.1x ric.19.n+$. 
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»t Oldrad. conſil. 1. 
Alctat mm L.boucs$ 
'hocſermone de ved, 
lfieferTiraque!,nd. 
-£ limitac-7, 


miſchiefe,then may be ina caſe -of thar quality tolerated 
or endured. | | 
- Moreouer, ifrhe Teſtatvr doe bequeath any -Legacic 
to a woman conditionally, if ſhee doe not marry,willing 
her to reſtore the.ſame to ſome other, if ſhe doe marry: 
Albeitio this caſe che woman doe marry, thee may ob- 
raine the Legacic , neither is ſhee bound ro reſtore the 
ſame ", volefle it were the meaning of the Teſtaror not 
to forbid marriage, bur to grant the vic of the thing be- 
queathed vntill the Legatarie did marrie *, Other cx- 
tenſions there bee alfoot rhis rale, bur let vs returne to 
the Jimications. | | 
The firlt limitation therefore is, when t the condiri- 7 
tion is not perpetuall, bur temporall ?,as.ifthe Teſtaror 
make his Daughter Execurtrix, or bequearh her a 
hundred pound, it ſhe doe. nor marrie before the age 
of twenrte yeares : this condition4sro bee performed *: 
LHowbeir if the time of the prohibirion'be bach char it is 
very like, if ſhee ſhould continuea Maide during that 
ſpace , that her: margiage ſhould bee greatlybindred, 
the condition is reieced, as being -madein fraude of 
marriage. | 
The ſecond limitation is when trhe prohibition doth 8 
onely exclude (ome perſons : as for example,the Tefta- 
tor doth make thee his Executor, or giuerh thee an 
hundredp-ound, ifrhou doe not marrie a Widdow, this 
condirion is not vnlawful % And therfore if at any time 
afrer thou doe marrie a Widdow ; thou canſt not bee 
Executor, nor obtaine thy Legacy :In fo much thar 7 if 9 
thou ſhouldeſt marrie a Maide', and after her death 
ſhouldeſt marrie a Widdow, all thy hope of being Exc- 
curor , or obtaining thy Legacy is extinguiſhed by this 
thy ſecond marriage ©: much more is the condition law- 
tullifrhe Teſtator make thee his Execmor,or gue thee . 
| any 
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any Legacy , if rhou doe not marry this, or that par» 


ticular Woman®, for heere thou haft greater literry , 


10 and more choyle , then in the former, Where + I ſaid 
chat the hope and intereſt of the Executor or Legarary 


35 extinguiſhed, if at any time he marry contrary to the 
prohibition ofthe Teſtaror , whether it bee the firſt or 
the ſecond marriage, this may ſeeme doubtfull : for 
that when mention is made of marriage , it ts to bee vn- 


derſtood of rhe firſt marriage only *. And therefore if 


the Tettator make thee his Execuror, or giueth thee an 
hundred pound if thou marry his. Daughter ; ifrhou af- 
ter the making of this Will, ſhouldeſt firſt marry fome 
other wotnan , and atrer her death ſhouldeſt marry the 
Teſtators Daughrer ? : yer couldeſt rhon not bee Exe- 
cutor, mor 'obtaine the Legacie : for inthis caſe, the 
Te{taroris preſumed to meane_ofrhe firit marriage,not 
of-the ſecond marriage *. How then commerhirro paſle, 
that chou being made Execurtor , or hauing anything 
bequeathed vnrg thee, if thou doe not marry the I e- 
ſtarors Daughrer, loſeſt allthy hope and intereſt, when- 
| ſoeuer thon doſt marry her, ſuppoſing thou haddeft 

11 married: one ,, two, or three before ? The Þ anſwere is 
this, when rhe condirion is afhirmariue, then ir is to bee 
vnderſtood of the firſt at onely : bur when the condirt> 
09-15 negatiue ,, then nor onely the firſt a, bur the ſe- 
cond, third, and cuery other att is perperually forbid- 
den * ::the reafon ofthe difference is, becaule there 1s 
greater force in the negatiuerthen in the a hrmariue Þ, 

i2 The third limiration is, F whenthe condirion is li- 
mired,onely in reſpe& of ſome place, as it thou doft nor 
marry inthe Citie of Yorke ©. 

I3 The fourth limitation is ., when Þ the condirionof 
not marrying, is not referred torhe Executor or Lega- 
rary, bur ro ſome other perſon -: as for example, the 
Teftator maketh thee his Executor, or giuerh thee an 


undred pound, if his Daughter doe nor marry : In this 
37 calc 
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Alciar, & Tiraquel.in 
&$ hocſermone Bar. 
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cond & demon. 

b Plus negatnegatib 
quam affirmar affir, 
matio,inquit Paul. de 
Caſtr. in d.L, koc gc. 
nus, 
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cond ® demon. Graf, 
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gum. J.50. Peckius, 

dereſta. conjug,lib.1, 
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caſe the condition is not reie&ted, wherefare thou art 

4 L 1.C-de. indi. to expect the euent thereof &: for if thee marry, thou 

vid. Mantic. decon- arr excluded; if free dic vamarried, thou art to bee ad- 

--<2z6 i wicted ©. Bur ifthe Teitaror make thee his Kxecuror, 

e DD.in d L1.C.le or giue thee an hundred pound, it thy Danghrer doe 

Indie.vic. ,_ not marry : this condition is vnlawfull *; for where the 
f Lxres mens $ vit. P  es* : k _ A 

tecund.& demon.t?f, PETITION whoſe marriage is prohibited , is of thy neere 

| kindred which art made Exccutor or Legatary , ir is 

| likely that ſuch perſon will by thy perſwaſtons abſtaine 

» 66 vit,&5b.Par.% from marriage, toinrich thee by the Teſtament 8: and 

Paul-de Caſt-, therefore the Law,to preuentiuch fraude, hath reiefted 


h Mantic.de conj2. qt 
vityol.libs11t t.'g-ve that condition ”; 


bi-radir alias limita* - The, faft limitation is , when + that whictt is gtuen 14 


ripney.. with condition of not marrying, is to bee diſtribured 
| 7rpios >ſus,in cale rhe condition be nor obſerued : as 
for ex:mple., the. Teſtator doth bequeath vnrothee an 

hundred pound, if thon doe not marry; andif thou 

doeſt marry, then hee.dott will that thefame be diſtri- 

bured amongſt the poore Schollers of Oxford. In this 

cale the condition is notTeiected as valawfull, and fo 

i Paul.deCaftr,n I if chou ſhalt marry; thou loſeſt thy hundred pound, and 
7 694 5; Gary the ſame. is to bee diſtribured amongſt the ſaid poore 
decon) & vi:.vol.lib, Schallers * :.the reaſon is, for that the Law doth more 


17.tit. 18-049. 10ur piety then the 1] romarry * 
k Mantic.voi ſupra. favour PIETY THEN be liberty O.NMIATTY *, 


Imol.in d.L-Tico, 6s Lhefixt limitation is, when Þ rhe condition is corn- 15 


vi. Tiaque. depri- cezjaed affirmatively, nor negariuely : for example, the 
"vi Wh pi Teſtator maketh thee. his Executor, orgiueth thee an 
1 L.ytcr. de cond & huadred pound if thou marry his Daughrer }, or if thou 


demon. ff. Mani'e.de quarry a Maide ®,or if thou marry within a monerh ” 


conj<R.ylegvo' lil 11 X 


By Sa orif thou marry at, London *: for albcirin theſe affirma- 
m Peckiue-Trai.de tiue conditions, is allo includeda negatine.that is to fay. 
— —_ if thou doe not marry another woman , nor at any 0- 
o Peckius.dicaq. ng. IREITIME,, NOT In any other place : nenerthelefſe.thelc 
1ufiv. , conditions are not vnlawtull, fceing the included nc- 


P RAG þ - nat gative is not vniuerſall bur particular ?. 


eu:0n, Ruc if rhe woman-appointed by the. Tefſtator bee 15 
luch, 
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ſuch , as thou canſt not with honeſty marry her 9, then 
howſoeuer the condition bee athrmatiue, yet in very 
truth ir is a harder condition , and more againſt rhe lt- 
berty of marriage , then this negarine ( if thow doe not 
warry :) for by this affirmarine, thou art not onely ex- 
cluded from marrying any other, but thou arr, as farre 
asis in his power, inforced to accept her , whom thou 
canſt nor with thy credir marry *. And the like may bee 
ſaid, if the rime or place be nor conuenienr, for then al- 
ſo the conditionis reiected'!, 

The ſeventh Hmitarion is, when fby the condition 
the Executor or Legatary is not to marry without the 
counſel] or aduiſe -of another perſon * : as for example, 
the Teſtator doth make thee his Executor,or giue thee 
an hundred pound, ifthou doe marry wirh the counſel] 
or aduiſe of his brother; for if thon doe marrie without 
his counſel] or aduiſe, thou art excluded *: Neuerthe- 
Is0&;in this caſe thou art not bound to follow his coun- 
ſell or aduiſe, but to requett the fame *. 

The eighr limication is this, where t it is ſaid before, 
thavthe condition of marrying with the conſent, good» 
will, and acbitrement of an orhcris void, (fo that the 
Executor or Legatarie, to whom the condirion 15 1m- 
poſed, is neither bound to obtaine, nor yer to craue the 
conſent, goodwill ,-or arbitrement of rhar other) yet 
the perſon on whom the condirion is impoſed, cannot 
be Executor, nor get the Legacy,vnlefſe he do marry ?: 
for though he ne2dnor fo much as ro craue the conſenr, 
or goodwill of any third perſon in rhis cate, ſeeing that 
part of the condition is vnlawfull., yer mult hee marry 
cre hee can pretend any title ro the Executorthip or 
Legacy , ſeeing rhat part of the condition is nor vn- 
rawfall *. | 

The ninth limitations, when Tf the prohibition of 
marriage is not made conditionally by this word If, (4s 
I make thee my Executor ifthou doeſt not marry) bur by 

V OLCp 
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cum. 
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Jare vel ciuitatis mo- 
1i1bus prohibean:ur 
hujuſmodinuptizin- 
d:ipna crit perſona,8 
inuchs condito, 

{ Mantic. & Peckius, 
vbi ſupra. 
r Caſte: {. & Alex.in 
I, Turpi2.$ fi Titiz. 
deleg.1.f,dariin Ly, 
$ ſiplures decxercic, 
ation. ff, Manric.-de 
conjeR.vir,yolilib.s re 
Ut-13.N, 10s 

u Mantic. vbi ſupra, 
Aym.Grauer.confil.x 
Couar, dc ſponſal. 2, 
pat.c.3-Y8.n 3. 

x Paul.de Caſtre.con« 
G1].zoc.vol.r. Felin,in 
+: X, part- de conſtit, 
extr,col 2. Graf.Thes 
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other words or Aduerbes of time : as when the Teſtator 
willeth, that his Daughter or Wife ſhall bee Execurrr , 
a Legatumitaeſt.de Or have the vic of his goods, ſe /or2 as ſhee ſhall re- 
us rr - 1 hon main vomarried *, Agrecatle herevnto are the Lawes of 
Zaſind.L.cenceſimis this Realme of England, whercin there isa caſe thar one 
$ fn-dererb,obff. of the Kings of this Realme did grant to his Siſter the 
Manor of D. ſo long as ſhee ſhould continue voamarried: 
Andthis was admitted to bee a good limitation in the | 
Shearer. Law , but nota condition 4. + 238 
cares citat. 7. Dialo.. The tenth limiration is, when Frhe perſon on whom 20 
—_ | the condirion is impoſed, is ſimply charged to reſtore 
.non dubium f, 1 hi hs T {| 
de leg.3+ tae thing bequeathed Þ : As for example, the Ieſtator 
| doth bequearh ro thee an hundred pound; ifthou doe 
Bot marry, and hee doth willthee to reſtore theſame to 
£: 4.L, non dybium, Þis Sonne , when hee ſhall come to lawfull yeares. In 
Mantic,decojeR.vit. which cafe thou art by-Law to reftore. the ſame accor- 
ED? 0+ dingly ©: neither is this limitation contrarie to the for- 
ap-Slegatur.q5o, Mer ampliation of the rule; for here thou art charged 


4 Manic-dtit15-0-4 ith reſtitution fituply, there conditionally 4. 


Whether the condition forbidding alienation of 
goods bequeathed, be Lawfull or - 
| valawtull, 


1 Prohibition of alienation is ſometimes to b&obſerned 
« lawfull, (ometimes not. 

2 Prohibition apparelled with 4 cauſe is lawfull. 

3 Naked prohibition doth not binde the Executor or 
Fegatary. 

4+ Whether the feoffee may be prohibited to aljenate. 

s Whether the Dower of Lands in taile may prohibite 
al;e;zation. 

6 As it is lawſull to prohibite alienation in fanour of © 
fome perſons. ſo in disfanonr of others. 

7 Of thoſe cauſes wherewith the probutionis ſaid to bee 

. epparelled, 


3-1 


f the formesof Toſtaments. 
$ In what caſes the Executor or Legatary may alienate the 
thing deniſed, notwithſtanding the apparelled proinbition, 


9 Bond ought to be put in where there is a condition pro- 
hibiting alienation. 


$ x1, 


F He 7 prohibition of the Teſtator forbid- 
ding the. Executor or Legatary to alie- 
nate the-goods bequeathed, is ſometimes 
ro bee obſerued as lawfull, fomerimes 
x nor. | 
2 Theprohibition is then t lawfull, andto bee obſer- 
ued, when it is, made in fauour of ſome other perſon , 
who 1s to enioy the thing diſpoſed, after the Executor 
or Legatary,or when there is fome ſpecial* cauſe, wher- a IL Mliusfawilias.$ 
vpon this reftrainr is gronnded. diui-dcleg.1,ff, 
3 _ The t vondition is nor of any force, when itis with- 
out cauſe, or not- made in favour of any orher perſon , 
ſaue onely of the Executor or Legararie ®.In which cafe: þ, g. diui. 
they may renounce this fauour, and alienate the thing 
duiſed, notwithſtanding ſuch ſingle - prohibition , 
which 1s rather ſaid to bee a counſell, then a comman- 
demenr © : for the Law doth deeme ir an abſurd mat- <c Iaf.ind.s dini.n-1; 
ter , that a man ſhould bee Lord znd owner of athing , 
and yet ſhould nor ar pleaſure alienate rhe ſame 4, In « latin 1 
4 which'point alfo I ſuppoſe that + rhe remporall Lawes ET 
of this Realme hauethe ſame cfet in Lands, which the 
Lawes Eccleſtaſticalt and Ciuill have in goods. And 
al thereforeait a feofment be made of Lands in fee-ſimple, 
vpon the condition that the feoffee ſhall nor alienate | 
or put away the {ame : this condition is void, becauſe e Brooke Abridgzir, 
re the feoffce is withour any |\cauſe wholly reftrained of COIN | 
that power which the Law yceldeth vnrohim in ſuch Priatipaligroandsl 


of a calc <. a8.Do0@.& Stud. lib.r., 
THI I ; c-24.Lirtleron,cir, E-' 

Bur whenthe prohibirion hatha cauſeannexed , or pet, 0, condir 
tne lame js madein fauour of ſome other perſon,who is 6n% by 


2 af. 
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3 L-finempiione. de 
Minor.f.PÞ:ul.de Ca- 
firenſ.in d $ diui. 

« Alex.&Ripa,ind, 
$ dw), 
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- at d.L filiusfa.$ diyi. 


#f Fit: h. Abridp, tir. 
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afterwards to enioy the Lands ; then this condition of 


nor alienaring the ſame, is good & effefuall in rhe Law, 


as may appcare by the gifts of Land in raile. Forif t 


Lands be given to a man, andto the Heires of his bodie 
lawfully begatten , vpon condition,rhat neither he nor 
his Heires ſhall alienate the Lands to any other perſon : 
this condition is good and effectuall. In which caſe, if 
hee or his Heires,ro whom the Lands is giuen, alienate 
the ſame, then the giuer orhis Heires mzy Lawfally 
eater and retaine the Lands for euert. And Tas it is not 
law fall to alienare from particular perſons, in whoſe 
fauour the prohibition is made ::no more is it lawfull 
to alienate to thoſe particular perſons, in whoſe disfa- 
uourthe prohibition is made 5. In which cafe alſo con- 

cerning my , the Lawes of this Realme doe not 

differ from the Cjuill and Eccleſiaſticall Lawes concer- 
ning goods : for howiocuer it is nor lawfull for the 


 feoffer to cut off the whole power of the feoffee, yer 


hee may abridge or reftraine fome part thereof, by con- 
dition that hee ſhall not alienate his Lands to ſuch or: 
ſuck perſons *. 0 


| The fcauſe wherewith the prohibition is faid to bee 5: 


apparclled, befides theſe former reſpeftsof the fauour 
and disfauour of perſons ,- ariſeth for-rhe moſt part of 
the Teſtators affeCtion rowards the thing bequeathed : 
as when the Teitaror doth bequeath ſome cup of Gold 
which was his Anceſtors , - forbidding the Executor or 
Legatary to alienate the ſame, but to keepe it for a me- 
moriall' : or when hee doth bequearh ſome Iewell. or 
orher ornament, being the gift of the Prince *: and for 
that cauſe doth prohibice the alienation thereof ; or 
when hee dorh bequeath ſome prize by him gotten in 
the Warres, as a {word or an helmert,and therefore doth 

forbid the alienationthereof !, 
Which prohibition in this ſort is to beobſerued, as 
wel asif it were in regard of ſame other perſon”,except 
| it 


picfiediatbedeceateds will 5. 
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it bein certaine caſes; for ir is not perpetually true , 
char the prohibition vpon a cauſe, or made in reſpe& of 
ſome perſon is ro be obſerued. 

The firſt exception therefore of this rule is , when 
che alienarion is neceflary, not voluntary, thar is to fay, 
when the reſt of the Teſtators goods will nor ſufhce to 
pay his debrs : for then ir is lawfull for the Execurtor to 
fell theſame goods prohibitedro be ſold *, 

The ſecond is, when the alienation is momentary,or of 
aſhore time, nor perpetual, with a couenant to reſtore 
the thing akenatedagaine *. 

_ Thethidiexceprion is, when the thing bequeathed 
i5 in place farre diftant from him to whom it is bequea- 


. thed, and who by reafon rhereof, cannot hane any be- 


nefit thereby, if hee ſhould nor alienate the ſame : for 


then the prohibition of alienation , being made in his 


favour, itfeemerh thathee may alienate the ſame ?. 

The fourth is , whenthe alienation is made by him 
who is the laft of the family ., in whoſe fauour the 
Teftator did prohibite the thing bequearhed to bee a- 
henared 4. + 

The fift is, when the Executor being prohibited ro 
uicnate-the thing bequeathed , excepr ro cereaine per- 
ſons, and hee offering to ſell che ſame vntothem, th 
refuſe. to buy ir, Inwhich cafe hee may ſell the ſame 
co others, notwithſtanding theprohibirion *, 

The ſnxt is, when the rhing bequeathed was firſt ſold 
to the perſon permitted by the Teſtator,for afterwards 
ir may be ſimply ſold to any other © Forexample , the 
Teftator ' doth bequeath *a thing to 4. vpon condiri- 
on that tiee ſhall «nor -alienare-rhe ſame to B.the Lega- 
tary doth alierare the farneto Ewhich'C. dothalienare 


n d.$g dini. in fin. L! 
pong przdium ff.de 
eg-2,[af.& Ripazin ds 
$ diuig 


o Angel.in L.yolun- 
ras, C.defideicomi}, 
Ripa.in d.$diui.,n.10 
vbi limitar hanc ex- 
ceptionE duobus moe 
dis. 


p Bald.in L,volunras 
C.dcefideicommill. 


q Taſ. & Ripa,ind.g 
diuig 


r Taſ. inrep. d-$ diuj. 
n. 8. perL. quiRomwz 
S cohzredes. if. de 
verb.ob. 

{ Iaſ.in rep. d.$ dini- 
n. 76, per L. patere $ 
quindecim.ff,deleg.z 


the ſame to B. In this cafe the condition is not broken . 


becauſe notrhe Leparary, but an other did alienate the 
{ame to B. and ſa\diqnot vidlate.the fame-condition eXx= 


- 


Y 4. The 


5 Fulb-paralel. lib. 2, 
pare. Tir,Conditions, 
to!.694 
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The ſeuenth is, when the Execuror or Legaary doth 
ſell rhe fruirs and commodities of the — ns, poool 

© Taſ.in rep,d, $ 1iui, thed, during his life ©, v 
_ -4- _— L- Diners others exceptions there pee concerning this 
detent. preſent purpoſe ,; bur becauſe I doe nor ſee how there 
u De quibus. Iaf. & can be any great vic thereofin the Eccleſiaſtical! Court, 
Ripa, in dS divi- & ] have omitted the ſame,ayming eſpecially atrheſe caſes 


Vigl,.in ſud methodo 
| jock pare.qdib, 14 Whereof there is like'to be moſt yſe,and moſt benefir 


c.11,in prin, to the Reader: Onely rhisthing-I'rhoughr pood to adde 


__ OT own in this place, that where. F the Teſtator doth make an- 
& ibi Bald.laſ.& Ripa EXecutor , and giue him the reſidue ofthis goods condi- 


| a - S _ que ſcn- tionally, if he doe not alienarerhe ſaid reftdue of goods, 
Fanta BAIT ENTeX® the Executor cannot tbe admirredto-the Executorſhip , 


iſtentecohzrede, ſeu 
cocxecutore.Cui Mu valct hee nrft enter into. bonds:,” not roalienare the 


tiana praſt vffit { 
awcio.. ve Par ame x, | , 
W 1hin what time the condition may, or ongbt to be 
performed , no certaine time being Inmired 
by the Teſtator. 


: In this queſtion, three times, and three c0hdtions 
are 70 bee confidered. 
2 Whether the condition may be pevformed before the 
waking ofthe Will. 
3 When the condition is arbitrary,the ſame my be per= 
formed aſter the death of #he Teſtator. 
4 What-if the arbitraty condition: be ſuols a the ſame 
b $ahor be iterated. 
s What if the arbitrary condition. FR relation to the 
time paſt. 
6: Caſnall and mixt conditions may bee per formed be- 
. fore the:making of t be Teſtament, if the Teftatorreere 521104 
rant of the performance. 
7 If the Teitator did kraow of the former pany "oh 
it muſt be performed againe if it bepoſſeble. | 
8 Whether the condition may be uafiriwel during the 
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time betwixt the making of the Teſtament and the death of 
the Teſtator ? | 
9 Withinwhat compaſſe of time. may or ought the con- 
dition to be performed after the death ofthe Teſtator. 
10 The condition being arbitrary, it is material whe-- 
ther the condition be impoſed on the Executor or Legatary.. 
1: The Executor may at any time accompliſh the arbi+ 
#rary condition after the Teſtators death. 
12 #hether the Ordinary may limit acertaine lime for. 
performance of the condition. 
13 The Legatary muſt performe the arbitrary condition.;. 
ſo ſoone as he can. 
I4 The reaſon wherefore the Executor hath longer time: 
ofper forming an arbitrary condition, then the Legatary. 
15 No time doth preindice the Legatary, whiles hee- is 
zenorant ofthe condition. | 
16 Tfthe condition be caſual, it. may be accompliſhed at- 
#729 time. 
17 What if the condition beeextant after the death of 
the Legatery. | 
18 if ohs condition .bee mixt, it may bee performed at. 
any time. 
19 What if the condition dos concerne marriage. whe- 
ther ought it ta beeper formed within three yeares ? 


© $:xilhz; 


F" + wee will. vnderftand: within what 
compaſſe of time rhe. condition, wheres 
upon the Execurtor is made, or any Le- - 
gacy bequeathed ; may: ox eughr to bee 
performed, where-rhere 1s not any cer- 


raine time limited by the Teſtator, wee are to conſider - 
three ſenerall-times-, and three ſeuerall forts of con= 
ditions. 


Of the three-rimes.,- the firſt is the time before the 
making. 
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making of the Teſtament : the ſecond is the rime betwixe 

the making of the Teſtament, and the deathof the Teftator : 

the third is the time after the death of the Teſtator *. 
Touching the condirions wee are to conſider, whe- : 

ther the ſame bee arbitrary, caſual, or mixt*. For 

the f time before the making of the Teſtament, if any 2 

doe inquire wherker within that rime , the condition 

may be performed : Ir is to bee anſwered, thar + if the 

condition bee arbitrary, that is ro ſay,ſuch as dorh con- 

ſiſt in his power on whom it isimpoſed, the ſame can- : 

not bee performed, bur after the death ofthe Teſtaror <. 

For example, the LTeſtaror makerh thee Execuror, or 

giveth thee ahundred pound , if rhon wiltgoe to the 


UI 


Church, or if thou wilt gue ten pound tothe poore : 


In this caſe it 4s not ſuthcient thar thou didft' goe to 
the Church, or that thou didſt giuerennepoundtothe 
poore any rime before the making ofthe Teftament. 
or yer after the making of the Teſtament, before the 
death of the Teftator : for an arbitrary condition muſt 
be performed after the Teſtarors death 4, ſauing in ſome 
cales,, One t is when the condition cannot beiterated : 4. 
for thenir 1s ſufficient thar the ſame was performed in 
rhe life time of rhe Teſtator, euen beforethe making 
of the Teſtament © : for example, the Teftator maketh 
thee Executor , or giueth thee an hundred pound, if 
thou ſhale remit varo AS. the debr whichhe oweth 
thee, and burne the obligation; which thing is by thee 
already done : In this caſe it is fuftcientthartthou haſt 
done 1:, ſeeing ir cannor be iterarted*, AndthisIſuppoſe 
to bee true, not onely if rhe Teſtator be ignorant of the 
performance of the condition #(form i8nort likely char 
hee would haue impoſed any conditions hanebeene = 


* performed, it hee had knowne the ſame to haue beene 


| 

performed before , andthatirt could nor'be performed 

againe) bur alſo, if hee did know the condition to haue 

becne performed before, .imwhichigae the condition l 
| nar 
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not being iterable, is impoſſible, and ſo reiedted, rhe diſ- 


poſition remaining pure and ſimple ®. Another excepri- 


; 0n-is, when the condition 1s referred to the time patt : 


6 


<I 


For example,the Teſtator makerh thee his Executor or 
giuech thee ſome Legacy, if chou haft-done this or thar 
thing *. In which calc it is f not onely ſufficient, char 
the condition was performed before the making of rhe 
Teftament., bur ir is neceflary that it ſhould ſobe , for 
obtaining the Execurorſhip or Legacy *, 

Bur if t the condition bearbitrary, buteither caſual] 
or mixt. that is to ſay, either wholly without the power 
ofthe perſon on whom it is impoſed, or partly in his 
power, and partly in the _— of ſome other '; rthenir 
15 materiall whether rhe Teſtator were ignorant of the 
accompliſhment of the condition, when hee made his 
Teſtament, or not : for if the Teftaror, when he made 


h Grafl. The ſaur.con; 
07S legatum q 57-41 
12: pcr L, quz (ub, * 
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1 Larahsin icurio,des 
cond.inſt:r Lcum ad 
preſens. k cer, pce if. 
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his Teſtament; were ignorant thatthe condirion was - 


performed before,the ſame is deemed ro bee ſufficiently 
complete ”. Example of the caſuall condition; the Te- 
ftator maketh thee his Executor, or gineth thee an 
hundred pound, if his ſhip ſhall returne from Venice : 
this ſhip is rerurned already,burthe Teftator is ignorant 
thereof. ar the rime of making his Teſtamenr. In this 
caſe the condition is ſufficiently exranr.as ifrhe ſame had 
returned after his death *. Example of the mixt condi- 
tion : the Teftator dorh make thee his-Executor, or 
ojuerth thee an hundred pound, it thou take a Wife z 
thou haſt a Wife already, bur rhe Teſtaror did nor then 


know ſo much. when hee made this condition. In this - 


caſe alſo thou art reputedto have ſufficiently accom: 
pliſhed the condition ®. 

Bur if frthe Teftator were not ignorant therof.bur did 
know of the returne of his Ship, and of thy marriage, ar 
the time when hee did impoſe the condition; then the 
condirion is not reputed co be exant or accomplithed : 


but it is to be vaderſtood of the next return, and of thy 


NEXT 


m d.L.fjam faca,t,”- 
de cond, & denion.d, 
L.fiquishzredem,C., - 
de inſtir.& ſub. 


n L; hzc conditio, S: 
ft ficeff.de cond.% de- 
Mon, & d. | iS li quis 
hearcdems 


o Mantic.deconjets# 
vit,vo',lib.'rr. tit. 19>. 
N16. pe: del, fiquis 
hxceedem & d. 1. fi 
jam facta, 


1 "0 


234 


__— 


—_— 


The fourth part." * 


_— 


_— 


L.fi:raſcriprm, if. 

a Manrtic. de 

 conjeR.vievolti1s. 
lib.z 1.0.16, 


q I. quzſub condi- 
tione. $. queties. dc 
cond.anſt.Lhexc con- 
ditio.cl.1. & L-fijam 
tata. de cond. & de» 
mon.f.L.Gquis hzre- 
dem,deinſt. & ſub,C. 
& DD,in diftas LL. 


albeir the' Teſtator did know thee to bee baptized be- 


——_—L__— 


next marriage ?. Howbeir, ifrhe condition were ſuch, 
that the ſame could nor bee iterated, then ir ſhall bee 
reputed for extant andaccompliſhed : albeit the Tefta- 


-ror at the time whenhe did impoſe the condition, were 


not iznorant of theaccompliſhment thereof. For ex- 


ample,the Teſtarormakerh thee his Executor,or giuerh 


thee an hundred pound, if rhou ſhalt bee baptized, or if 
thou ſhalr take his Daughter to wife : for ir 13 ſufficient, 


fore, or that thou haſt raken his Daughter to-thy 
Wife before. ſeeing the condition cannot be iterated 4. 8 
Concerning-t the ſecond time.tharisto ſay, the time 
betwixt the making of the Teſtament & rhe dearh of the 
reſtatorgf any be deſirous to know,wherher the conditi- 
on maybe performed duringrhis time, ]I referhim to that 
which hath bin ſaid immediately before:thar is to ſay.ci- 


ther the condition is arbitrary; & then ir is not ſufficient 


ro perform the ſame, ſolong as the reſtator liuverh, voleſſe 
it be ſuch a caſe as cannot be iterated;orthar the conditi- 
on doth reſpe& rhe time paſt; or elſe the condition is ca- 


faal,or mixt:and then it is ſufficient that itis compleared 


whiles the Teftator liverh : for ſeeing it is ſufficient , if 
i: bee performed before the making of the Teſtament , 
much more ifir bee performed after the making of the 
Teſtament. 

Concerning Þ the third time, which is the time after 9 
the Teſtators death, if we would now alſo know within 
whar ſpace or compaſle of rime immediately from his 
death, rhe conditicn may or mult bee performed; no 
certaine time being preſcribed by the Teſtator, we muſt 
firſt inquirethe nature of the condition, obſerving di- 
ligently as before,whether the ſame be arbitrary,caſnal, 
or 2it:;for according to thediuerſiry of the conditiors : 
Law hath determined diuerſly. | * 

In the firſt cafe, viz. when + the condition is arbi- 10" 
fr4ry,wee are to confider whether the ſame be impoſed 


OR 
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1; on the Executor or on the Legarary, Ifthe f condition 
be impoſed on the execuror,the fame may be performed 
at any time.ſo long as the execuror liverh*:Forexamplie, 
the Teſtaror makerth thee his Executor . it thou ſhalr 
giue to rhe poore tenne pound. In this caſe thou maic{ſt 
at any time during thy life accompliſh the condition , 
and it jzofrhe ſame effect, as if thou haddeſt performed 
the ſame immediatly afterthe Teſtarors death !, valeſſc 

12 the + Ordinary doe appoint a certaine competent 

_ time forthe performance therof:for ſo he may do in this 

6 caſe(as hereafter is more fully declared *) within which 


time ifthou doe not accompliſh the condition, he then - 


may- commir the adminiſtration of the goods of the 

I; deceaſed., as of one dying inteſtate ". If the f condition 

doe apperraine to the Legatary,, then the ſame muſt 

| beeperformed ſo ſoone as the Legatary conueniently 
X  mayperforme the (ame, orelſe the Legacy is loſt *. For 
example., the Teſtator doth bequearh vnto thee an 

hundred pound, it thou wilt goe vntothe Church, or 

give ten pound to the poore. In this caſe ſoſoone as 

thou art welt able to goe tothe Church, or to give the 

| renne pound after the death of rhe Teſtator, thou muſt 
performe the condition, otherwiſe thon haſt loſt thy 
, 14-Legacy?. The Þ reafon of the difference betwixt the 
Executor and Legatary in this reſpe&, is, becauſe 


& greater preiudice way grow-to the Execntor, by ynder- 
. raking the Executorſhip, then tothe Legarary by ac- 
, ceprting the Legacy. And therefore in equity the Exe- 
a curor ought ro haue longer time, rodeliberate of the 
, performance ofthe condition, and vndextaking of the 
8 burden of the Executorſhip, then the Legatary; to 
? whom no preiudice ar all may happen, ornot{o much, 


25 as tothe Executor *. Notwithſtanding Þ if the Legarary 
were ignorant of the Teſtament or condition, ſo long 
as he is ignorant , no negligence isto be imputed vnro 
: him, nor any preiudice doth grow vato him , by not 
- : dou 
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pe:forming the condition}, asotherwiſe it might, if he 
had knowne thereof *. 

In the ſecond caſe, that is to ſay, when the condition 
f is caſall,then the euent thereof is to be expeCted.and 16 
whenſoeuer the ſame ſhall be extant, rhen may he that 
is made Executor, or to whom any Legacy is left vpon 
ſuch caſuall condirion,be adriirredto the Executorſhip, 
or obtaine the Legacy , and nor before *: As for ex- 
ample,the Teſtaror maketh thee his Executor or giuerh 
rhee a hundred pound, if his Ship returne from Venice. 
In this caſe whenſoeuer the Ship ſhall returne' from 
Venice, during the life of the Executoror L egatary , 
then is he ro be admirred to the Executorſhip, and may 
obrainethe Legacy, bur nor before ©. So thar fif he die 17 


in the meanetime,the Executorſhip or Legacy ſhall nor 


be tranſmirted ro his Execurors or Adminiſtrators. a!- 
though the condition bee extant afterwards 4; vnleſſe 
ſome Legacy tee left varo the Prince, who if hee dic 
before the condition be exrant, yer is the ſame due to 
his ſucceſſors, in whoſe time the condition4s extanr «, 
or vnteſſe it bee the Will and meaning of the Teſtaror . 
that the ſame bee tranſmitted : for the Teſtator, ifhee 
will, may make the ſame eranſmiſble, which otherwiſe 
1znot rranſriſhble f, . , 
Inthe #hird caſe, thar is to ſay,when the fcondition is 14 
mixt, then the ſame may bee accompliſhed at any 
Time, as iri caſuall conditions, except the condition bee 
of marriage *Burifthe Teſtatorf make thee his Execu- 19 
tor, Or ginethee an hundred pound, if thou marry : In 
thiscaſe very manybe ofthis opinion, that thou ough- 
reſt co marry withinthree yeares'®. Others are of a 
.contrary opinion, and that itas{ufficient ro marry at any 
time,cicher within three yeares or after *. In which con- 
rrariety of opinions, I ſuppoſe thar if the Executor be 
dppointed vpon condition, it he marry, that then hee 
-may at epy <jme -accompliſhthe ſame, not onely:within 


three 
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three yeares , but after *, Bur if a. Legacy bee given 
vpon condirion , if the Legarary marry, then it is the. 
common opinion of the writers, that the Leggtary muſt 
be marryed within three yeares , or elſc the condition 
3s ſaid ro bee deficient; and fo is rhe Legacy loſt f. And 
albeir rhe other opinion is ſaid to be truer, that the con- 
dition is ſufficiently accompliſhed by marrying aftec 
three yeares ",yetthe iudge may nor cafily depart from 
the common opinion:for whartſocuer is-aftirmed for the 
truck of the ſingular opinion ;, yer-rhat is preſumed to 
bee the truer opinion, which is more commonly. re+ 
cciaed ®, The reaſon of the difference wherefore the 
Legatary is excluded rather then rhe Executor, if hee 
doc not marry withinthree yeares (as is before ſhewe1) 
is, namely, for that the Execuror otherwilc is.ſubicc to 
more peril} then the Legatary 9. 


Of the Þnderſtanding of this condition, vis. 


If he dic withouriſſue. | 


1:\Manifold gueftions by occaſion of this condition, If he 
dic withour ifſue. ©: + 

2 Whether he be ſaid to diewithout i/[ne, whoje i/[ue is 
aeturall, but not Iarfull. 

3 What ifthe Father and Mother doe af erwards marry 
tocether. 

4 Whew the ſue 33 awful, not ratural, whether he be 
ſaidto dic without iſſue ” 

' 5 What if the Child were got by anothetmanbeforemar- 

FIage. 


6 If. another have to'doe with the wife beſides bt Bns- 


band, yet the Chia ſhall be deemed the husbands. 

7 Diners extenſions of this concluſion: 

8 What if the Child be like the adulterex. 

o How comes it: t0paſſe that the Child is ſometinres 
liker vnto another, then him which did beget it. 
10.45 
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10 In ſome caſes the Husband ſhall not bee indgedth, 
Father of the Child begotten during marriage. 
1x Whether ſhall the Childe bee the ſormer or the ſecond 
Hnsbands, when it is uncertaine whether of them did be- 
get him. | 
12 Whether hee bee ſajd to die without iſſne, who had 
Children, but not «t his death. 
22 Difference betwixt this condition , Tfhe die with- 
_ ourifſte, ##d?hjs, Tf he have no iſſue. 
14 Whether that father is to bee deemed to die without 
#/[ne. whoſe Chil dis vuborne when he dieth. 
' 15" Whether he bee deemed to hane ated without iſſue , 
whoſe Child dreth ſo ſoone as it is borne. 
216 Tfthe Childbe heard to crie be Father ſhall be tenant 
by the curteſre. 
17 What if the Child were not heard to crie. 
18 What if the iſſue be borne dead,or dieth as it is borne. 
19 WhetIf z« monſter be borae; whether ſhall the Parent 
be iudged to hawe died without iſſue. 
20 What if the Child in the Mothers wombe, being mad: 
Executor, ſhe bee delivered of diners Children at one birth. 
whether. (hall enery of them be Executors ? 
21 What is tybee obſerned in Legacies, where moe ar: 
borne at one birth. 


—————— 


hd. XV. 


S there F is no condition more vſtall then 
Nt p this, (If hee die without 5ſſye ) ſothereis 
SASH none that doth miniſter moe queſtions(al- 
yh (Mac though fome of them bee notalrogether fo 

_ difficult;:) which ching char ir may che ber- 
ter appeare , let'vs firſt ſappole rhat the Teſtator doth 
makethee bis-Executor,or doth bequeath vntothee an 
hundred pound, if he die withour ifſue. This cafe doth 
miniſter all rhefe queſtions; Whar if the Teſtator haue 
ie zetrrall but rot Fawfull2? Or what if he haue iflue 
lawfiels 
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lawfull. but not naturall ? Whar if he haue iſſue both 
natural and Hawfill. but the ſame dyeth before the Father? 
Or what if hee begerhis Wife with Child, and then 
die before the Child be borne? Or whar if the Chill die be- 
fore it be borne > Wherher ſhall the Teſtarorbe indged 


ro die withour iſſue, yea or no? Al} theſe and many moe 


like queſtions, may be demanded by reafon'of that con- 
diction (if hee die wirhouriſſue) whereunto I ſhall an- 
{were in order as they- bee propounded : preſuppoſing 
rhatro haue iſſue,isro haue a Child, or Children;and to 
die without iſſue isro die withour any Child. 

2 When tthe iſſue is #4fwrall but not lawful, if the 


will and meaning of the Teftaror doe nor appeare, rhe 


Teſtaroris deemed to haue diced withourifſue *: for ir is 
not likely that an honeſt perfon, ſpeaking of Children, 
did meane of Baſtards, bur of LawtfufI Children ®: Info- 
- much t thar if the Teſtarordoe beger a Child, and after 
* the birch of the Child marry the Mother : yetin this 
cale T am of this opinion , that by the Lawes of this 
Realme he ſhall bee iudged to have died withour iſſue, 
, For thou ſhalt vaderſtand thar in the time of King 
Hegrythe third ©,this queſtion being propounded in the 
Parliament, Whether one borne before matrimony might 

i#herite, as one borne after matrimony? All the Biſhops 


anſwered and ſaid, that ir was againſt the common or- 


der of the Church , that ſach ſhould not inherit *: and 


n 1 they all inftanted rhe Lords remporall and Barons then «© Merton. c,y.a2-206 
's aſſembled in Parliament rhat they would conſent , that ry Fa 

= all they* that were borne before Matrimony , ſhould ,, 6l.;furalegitent, 
© be Legitimate , as well as they rhat were borne within ' $ vlc.laſtic.denuprige 
F- aarimony,concerning the ſucceſſion of Inherirance,for <uluw-3«4s7. 

h a3 much as the Church accepred ſuch as Legirimate, 

n Bur they all with one voyce an{wered, that they would 

h not 'Thange the Lawes of this Realme , which hitherto 

IC had beene vſed and obſerued*. | 

1e 4 When tthe ifſne is /awfirl], rot naturall : By Lawfull Rn, 
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The fourth pre 


iflve in this place , !I vnderſtand thar Child which is be- 
gotten of a married - Woman ,- by another then her 
f Braftondeconſuer: Hugsband * ; { for of adoprion, arrogarion, or any other 
Angl > 2-£:39: ®-4* meanesto make Children Jawfull, except marriage, we 


| Rd republic have no vic here in England: ) In this caſe, firſt of all 
Ang.lib.z-c.7- the meaning of the T eſtator is to bee regarded ", rhe 


he + au; Which if it doe not appeare, then ir ſeemeth by the 
s Yite - 


vzn-zcarimp.L.San- Lawes of this Realme , that he isreputed nor ro have 
eimus. de nupt!)*©+ dyed without ifſue, but as if he had gor it himſclfe: be- 


6 -} vir ". . * 
+7709 4 ati cauſe by the ſame Lawes ir is prouided, + thar ifa man. 


| 
; BraQ.vb1ſupr- Fiz. rake ro Wife aWoman,whichis great with-Child by an= 
Abridy —_— * otherthat was not her Husband,- and after the Child is 
OGelite . . . * . 
EE eatits borne within efpouſalls.of marriage: he which marricd ( 
repub.Anglib.z.4 the Woman, ſhall be faidro be the Father of the Child, [ 
| | - and not hee which did beger the {ame.,-although the r 
| k Tyra iltad. peer Child were borne the next day after the Marriage (ok e 
eſt quem nupuz 0&- Jemnized *: for whoſethe Cowis, asit is commonly, : 
monftra8c, on fad, his.is the Calfe allo !. RE P 
I Qu15d ramen N | + Þ> ; | 
eſthpliciter veram Much moret if after the. marriage an other man haves ©! 
$9 viduis,vt high carnall coniunction with his Wife ſhall the Husband bee : th 
—_— 41 pY deemed the: Father of thar Child, which is not onely [ 
m L.fluw.dc hisqui borne, but begotten during marriage : for then by all Je 
mga ty were gb Lawes rhe Husband is preſumed to have begorten.the In 
AY \biLegiftz child himſelfe.% nor the adulterer m albeit another had te! 
c Michacl,de f®prz> ro doe with her beſides her Husband.: Which + COn=7 ad 
m— +; 49nd ta clufion becanfe-ir is in fanonr of matrimony, and ten- el 
rite BraR.deleg.& derh torhe-benefit of Children » I5dinerſly extended. ri 
conſuent&gAnglhbe> Firit rherefore, although rhe. Mother doe cohabire vn 
-14inLGims With the adulterer, yer if the Husband have free acceſſe Pre 
tre C,gefui; & legi:. VNTO her, hee is preſumed ro be the Father, and not the Un 
—_—__—_—— * adulterer ". For albeit ir be likely that the adulterer did to. 
+ > 1": Front beger the Child, yer ſeeing ir is poſſible that the Huſ- : 
flius.concl.788. band did beger ir : honeſt poſſhbilirie. is preferred before y 


o Baldin.d.u flium. thar other poſſbilitie, which is linked with diſhoneſty *. 7 


is qui ſuj,vel alie. | oy . ag 
eng (7) wake ra Secondly albcic the Wife. were as common as the Cart= roks 
Noth. &[pur.c.z4. way, making -an Open profeſſion of. her flthineſle, yer OF 
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the Husband, if ſhee be nor alrogerher our of his guard , 
hall be iudged. the only Father ?. Thirdly, albeirrhe 
Mother had beene barrena longtime before , yet the 
Child tspreſumed ro hane beene begotten by rhe Hus- 
band, and not by rhe adultcrer Þ Fourthly, albeir rhe 
Mother doe confefſe tha» the adulrerer did beger the 
Child, yer her ſole confeffien-doth nor hurt rhe Child ©. 
Fitcly, albeit the Child be borne blind, or lame, yer 
1s the Huband preſumed rohaue begorren the ſame,and 
not the adulſrerer £ In which caſe , neuertheleſſe ſome 
kaue beene of rhis optnion . that this Child was begot- 
ten in adulreric*, being ſo borne (as they imagined) by 
Gods providence and iuſtice,becauſc of the ſinne ofthe 
Parents: whoſe rafh'opinioais by: others-refelled as er- 
ronions and blinf4e.*, hauing no +betrer ground then 
had rheir conceir,* who acked of our Saujour Chriſt 
fas he paſſed by a blinde man ) who had finned, he or his 
Parents, that he was borne blinde *: 1 o which demand 
ourSaujour anſwered : neither he nor his Parents, bur 
that the power of Gud micht he made manifeſt 7, 
Sixtly, albeir } che Child bee very like the adulrerer, 
yer ſhall the Husband be deemed the Father *. Where- 
in divers (I confefſe ) of no ſmall authority haue con» 
tended mightily, rhatthis Child is ro bee adindged the 
adulcerers *, fortifying their affertion wirh this reaſon 
eſpecially, becanſe in other creatures nature harh ſo 


prouided, thar each thing doth beget thar which is like 


rato-ir-ſelfe'® : yet contrariwiſe ,, their opimon hark 
preuailed (as being armed wirh arguments of rhe-in- 
eincible truch, ) whodefend rhar rhe Husband ought 
to bee indged the Father ofthar Child, which is ſolike 
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Tholc fol.3t. Fen» 


tan vbiſupra. 


Þ Cora in 6 anne» 
tac.cud.tch3 i. Ludo» 
vic. Vaucs 10 12. lib, 


a. Vize id concupiſ- 
eentia. Vide Tranfia- 
_ verficas.c12 
ludithin vulpere 
"=oſtum ldioma. 


the adulrerer, and ſ{o'vnlike himfelfe ©. Neither is that 


other reaſon of ſuch force as is pretended,becauſe Þ this 9. 


forme or {imiljrude may happen to the infant by the 

Morhers ſerious cogiration or irme imagtnarion at the 

time of the conception © : For proofe whereof we may 

reade inthe holy Scriptures , lov by Tacobs denice of 
rhe ſpotred ſtickes being laide before Zabans Sheepe ar 

the ramming time, the Lambs became {ported Famous 
alſo is that accident (regiſtred in the bookes of ſundry 
writers |Yofabeautitull Lady; who baning a Husband 
of a faire and white complexion, was delinered ofa 
Child as blacke as pitch, like vnto a Moore or Ethio- 
ptan :. and here being accufed of adu]rery, ſhe was 
acquyred and blolned , for thar by the opinion of rhe 
beſt learped-in Phyſicke and Phyloſophie, the fame did 
{@-come to.pafſe by reafon of the pifture. of a blacke 
Boy, or little Nigro, which did hang in the bed-cham- 
ber at the time Of the conception. Like vato this is that 
credible. Hiſtory. of an othes, Woman. in the time of 
Charles the fourth, Emperour and King of Bohemia, who 
becauſe the had roo much regard ro the-picture of Saint 
Ton, clothed in a Camels skinne, which did hang ar the 
beds feete during the conception, ſhe brought forth a 


Child all rough,couered with haire like vnro a Beare 8.. 
The Hiſtories are full oftheſe kinde of accidents, I ſhall- 


content my-ſelfe.with'one more, which-did befall in the 
tmeof the Emnperour Maxiz#/7an, ina Towne in Bra- 
bant Þ: There in a publikeplay or ſpectacle, a cerraine 
man. whole part was to playa dancing Deuill, affoone 
as the. play-was ended, ranne home to his. Wife in his 
Deuils attire : and being moved in ſpirir.*, catched his 
Wife haſtily in hisarmes, and muſt needs, &*c.in that 


habire; ſaying hee would beger a Deuill; and fo it came 


to paſſe, that at her Childs birth ſhee was delivered of-a 


devillich monſter, which as ſoone asit was borne, began 
- tpleapeand dance like tothe Farther, Which __ on 
| (wi 
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(with diuers other like experiments) being made noto- 
rious, many Women (that rhey might bring forth beau- 
tifull Children) haue gotren beautifull pictures, and 
fixed the ſame nigh ro their beds , and haue indeed oft- 
times brought forth Children like vato thoſe pictures , 
in the ſight whereof they were formerly moſt de- 
lighted ', Secing then the conceir or imagination of the 
woman is of ſuch force in the a& of generatiothatwhoſe 
forme or ſimilirude is then in their minde , the {ame is 
nor ſeldome repreſented in the Child *: What maruaile 
then if the Child which is begotren by the adulrerer be 
like voto the Husband, when the adultereſle fearing ro 
be interrupted by ts: xeturne.,,, who would take bur 
ſmall pleature ar ſuch ſport , cannot bur ſtil] have an 
eyetorthat doore,vntillthe perill be paſt '? And where- 
fore then alſo ſhould wee wonder, that the child which 
is begortea by the Huzband, ſhould be; like rothe adul- 
terer ®., vpon whoſe face and fauoar her mind is fully 
fixed, whoin the middeſt of her delights imaginerh che 
ſtolne water to be the ſweeter ®. Nay rather, ir 1sro be 
maruailed that it ſhould be otherwiſe, burthar the Al- 
mighty dorh till reſerue his prerogative , befides and 
contrary. to the courle of nature, beſtowing what 
formes it beſt liketh him , vpon enery crearure. Orher 
-extenfions there bee of this rule *, bur let vs returne to 
the limitations, | 


1 Thefirſt limitation is this +, when the Husband was 


not within the foure ſeas at ſuch rime as the Child was 
conceined 9, or atthe lea{t was {o farre abſent from his 
Wife, or impriſoned the ſame rime, that thereby it was 
impoſſible for him ro haue begotten the ſame Child 7, 
Which cime 'of conception when it was. may beſt 
bee knowne by relation to the birth of the Child : For 
a woman cannor bring forth a perfect Child before the 
beginning of the ſeaenth men2th * :-neither can ſhee 
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beare a Child in her wombe after the end of rhe tenth 
moneth,from the time ofthe conception,at leaft by pres 9 
ſumption of Law *, exceprit be for one,, rwo, or three 
dayes more at the very fartheſt * :So that if the Hulsband 
did depart from his Wife aboue ten moneths with rhoſe 
ſew dayes added rhereunto , nor returned vartill within 
fixe moneths next before her delivery, it is impollible 
for him ro bee the Farther of this Child, being otherwiſe 
a perfe& Child, 

Secondly , if the Husband were nor able to beger a 
Child, at ſuch rime as his Wife did conceine, hee is nor 
to bee deemed the Father of that Child *: in the con- 
ſtruction of the decealeds right *. For feceing Law is but 
an art of right and goody, by imitation of nature *, it 
were agaiait all right and reaſon thar. hee ſhould bee 
iadged rhe Father of that Child; by fiction of Faw, 
which hee could nor-begert by poſhbility of nature * : 
whether hee were diſabled by grieuous fickneſſe Þ, (cf- 
pecially ſuch whereby thoſe parts ofthe generation are 
affeted © ) or-itwere by reaſon of oldage 4. For how- 
ſocuer it may: ſceme a paradox to ſome, yer is-it com- 
monly receiuedfora true concluſion amongſt the lear- 
ned, that as a' woman in proceſſe of tme becommerh 


barren,namely afeer fifty yeares : fo a man alſo is at the 


length deprived of the ability of begerring a Child-*, 
rhatisto ſay.at foareſcore yeares.ifnor before. *: neither 
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+ that contrary where I ſaid before, that by the Lawes 
ofthis Realme, if a man take to Wife aſingle Woman 
great with Child by another man, then hee which mar- 
ried her ſhall bee the Father of the Child, albeir ſhee 
were delivered che next day after the marciage ſolem- 
nized : For there it is poſſible for the Husband to have 


begotten the Child ; here impoſſible 8. Now the Law g 4.1.flium.quoeris 


doth often preſuppoſe or allow that for true which is 
falſe , becauſe ir may bee true *: bur the Law doth 
neucr preſuppoſe or feigne that thing to be which is 
1mpoſlible fo ro bee, for that were voreaſonable, and 
againſt naruge which direGeth arr. ' Againe , in that 
caſe hee is worrhily the father of anothers baſtard, be- 
becauſe hee when he is free, 'yet willingly takerh her 
with all her faults, whom he knoweth ro beean others 
Whoore : Burt here an honeſt man is greatly beguiled 
byherto whom he is already tryed, andtheretore lefle 
worthy ro beefurther afflicted ©. Buris ir not manifcſt 


that many have fucceeded in the inheritance as Lawfull 


and naturall Children of thoſe perſons, who neither 
were principall,neirher acceſlary, nor any way priuy to 
the begerting either of a leg or an arme,no nor fo much 
as of the little finger of that ifſue? Indeede no maruaile: 
when there is not due proofe of impoſſibility ',the de- 
fet isnor in Law, butin proofe ", which proofeis ſaid 
to be the chariot, wherein the Tudge doth ride towards 
his ſentence ® : Or howſoeuer ſuch ifiue is admitted ro 
the ſucceſſion by interpreration of rhe Lawes ofthis 
Realme *: Yer when x Teftator fpeaketh of ifſue , 
itts not likely that hee did meane of ſuch iſſue, which 
15 notaſwell naturall as lawfull ?; which meaning of the 


rendir quod Brafto- 
Aus luriſconſultus An 
plus,non minus peri- 
us, quam antiques 
(criptu reliquir, Legie 
ons (inquit)&heres 
jadicabicur, naſcitur 
ab vxore,dum tamen 
p:zſuwipoſſir, quod 
maritus poruit ipſum 
nuifle, 
h Bar.Angl,& alij, in 
L.ſiis qui procmpto« 
reef. de vſu cap. Me- 
noch,de preſump:lib 
1.48, 
i Bac,in d.L.6 is qui, 
n.12- Alciat, de prz« 
ſunp.in princ. 
k AfﬀMfiitio afflifo ng 
eſt infligenda. Bar.in 
L.iff.de nop op.nun. 
Bald. in L. precibus, 
C. de'impub. & al. 
ſub. 
I Namcum par mili. 
teti:iytroque caſu ra 
tio,curnon idem jus? 
cur quzſv magis fa« 
uendum ct abſenti , 
ne habcatur pro pa- 
rreilliusquem genuic 
aker, quam qui mor- 
bo, vel ſenio confe- 


Aus gcnerare nequeat > Quod {6 dixeris difficilins probarigenerandi impotentizm , quain abſen» 
tiam : Attamen probara hac impotentia, eadem tunc prorſus manet hinc,ac inderatio. m [Lys 


duoſunt Titij. ff.de teſta.rutcl n 


Mantic.deconjeR.vF. 70! lib-qetitall Nye 


o Im« 


729 non admit. itur probara gignendi impotertia. GBratonofidem adhibeawus].b,x.c.r9.004-infin, 
vbi non alicer ab alio genirum,pro waritifilio pedicandum fore cenſer, quam fi preſuni peſlir, cum- 
Amaiito gigni potuiſle. p Manticde conj<&-vir.vol,l.g1.tin.8.n-z.per Levi: 


X 4 


1 cſta- 


.d: b 8qui vzxnraltsy 
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A "The fourth part 


Teſtaror as in other caſes, {o in this alſo ought to be 

q L,inconditionib? ferned 4. | 

me cond, & demoV. T7 {116rs other limitations- © there be of this former 
cum queſto, Cedc . | meh, er , 

legs. $ diſponar. in rule,ſhewing thatthe Child isnor to beealcribed tothe 

Auth. de nupe Dec. Fyshand, bur tothe adulterer : namely,when the Wite 


E beet .. doth make an elopement from her Husband {and dort: 


pud Gabr.iby7.com- alrogether cohabir with the adulrerer, and eſpeci-lly if . 


—_——_—_——_ then alſo the child be borne blinde, or lame, or be like 
—_— "it baſtardy, "VDTO the adulterer; for then it (eemeth that rhe a- 
n4 Alcia-deprzfur. dulterer ſhall be iudged to bee the Childs Father , vn- 


reg.z prelumpe}7-M Joe it bee proued that the Husband had free and ofren 
Is Parif. coalil.1o 0. | her: b f 
14. vols. Maſcard.de, acceſſe vnto the Mother : but becauſe F doubr of the 


probac. condyp88,n. truth of theſe limitations, I dare not deliver them for - 


21. currant : nenertheleffe in Teſtaments, the Will and 
meaning of the Teſtator is to bee regarded, and ſo the» 


Husband is to bee iudged to-haue hiad iffue, or nor to - 


u Manticyybi ſup:a, haue had iſſue accordingly®.Whar ifthe wife be married 
Paul.dc Caſts,conbl. tg another Husband very ſhortly afrer the death of. her 
_ens- former Husband, andJatterher ſecond marriage bee des. 
livered of a Child , whoſe iſſue ſhall this bee, the for- 

mer:or. che ſecond Husbands ? If the Wife were great . 

x DD: in L. Galtus, OT apparantly with Child at the death of her former 
& de lib, &poſthu, Husband\, then there is no queſtion, bur that the iflue 
— Law-verb. js to bee aſcribed tothe. former, Husband *, Bur if ſhee 
ee rene in WCIC NOT apparantly with Child, ſo that by poſſibility of 


tit-deſcent.fol.1o?. 


y. De qua, Bar.Bald. nature. ir might be the Child, either of the former or the | 


Akx.laſ.Salijin.L. ſecond Husband;for that perbaps ſhe is delivered within 


Gallas. #. de Ib. & . » 
pothu-Alciarde rz Eight or nine moneths after the death of her former 


> & Mn Husbands; yer-;nat before the ſeauenth monerth next 
3740 N.. RN bod i ” . 

2 Si quis bozum at. fer her ſecond marriage , then the queſtion is much 
texcariones& pugnz3. MOre doubtfull y: wherein how many heads ,, ſo many 


viderecupiat , Jegar wits; how many men , {o many mindes; and no man 


_—_ * —_—_ -_ which hath not ſomewhar to {ay.as well for thedefence 

quadamdiſpuratione Of his OWNe opinion,as for the corfutation of the contra» 

+ arte 4; arte - ry. But I will not trouble you with their redious diſpu- 

Tabuk rations *, I will briefly repeate their opinions touching 
| 


this 


I2 


I2 


z uh 
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this. queſtion : Some therefore doe hold that the.fors 
mer Husband ought to be adiudged rhe Farker *: ſome 
that the ſecond Husband + : Othersthat borh ©: and ON 
thets againe thar neicher * is to bee. deemed the Farher. 
of the iſſue.Some {ay har tke-Morher is to be credued®©, 
which of them is the Father: : and (qme lay thar ir is in 
the Child ro eletandchooſe f wherher of them he will 
for. his Father :/Othersare ofthis mipde, that hedhall be 
deemed rhe. Farher»by whom the Child. may;receiue 
the greater. benefit 8 : And others,,tharhee ſhall bee 
che Farther,voto-whom the Childis more like in fagour, 
complexion, avd proportion of body ” ;;Many do leaue 
it ro the diſcretion of the circumſpett Indge , who is 
not tyed toany one opinion atone; but according to rhe 


a Multos in hacſen« 
tearia Neale retcrts- 
Ceral.in annotacgad 
Arcetum , g.:9ddam - 
Thalefſy0i.33. -. .. 
b Ante: acca-inL 7 
fide Rathom-poſt.l- 
molgnd.L Gallas. 

Cc Angel in Ls duos 
de hared. inſtirucnd. - 


d lac. deB.luil, ind, 
dilputac, 

e- Alciated.prxfurp, 
37.n-rF-per L.ctiams 
tf.de probac. _. 


fAlzind.L.Gallus.. 


n.,tq-verſ; zoc ramen - 
ditum,% cum co cGe-. 


variety andprobat-ity of circumſtances (togetherwich Cari Berry Taſk: fict - 


the aduice of Phyſitians, Midwiues, and eſpecially ſuch 
as bee skilfull in Aſtroijogie, ') is ro decide.the contro» 
aerſie &;, Finally, by the-Lawes efchis Realme, ar leat 
in Jcaſcs of ſucceſſion of Land, it ſeemeth thar-the 
{ſecond Husband ſhall bee the Father of-this Child ', 
becauſe it being certaine that rhe Child is borne duria 
the marryiag and cohabitariqu-becwixr the, ſecond Huſ- 
band andthe Mather ,-and vaccrtalue whether he were 
begotren- before, it were.-very hard anddangerous to 
adiudge him to bee another mans Child, rather chen the 
ſecond Husbands, whis by poſtibili;y of yature may bee 
his Father. ®.;] and: ro whom. it is, tq bee, impured , 
that hee aduentured ſo ſoongq--vpon another mans 
Widdow *. ">-r+ "ny 
When the iſſue is: both natural and Lawfull, but 7 
dyeth before the Father : In; this caſe the Father, 1s ſaid 


a tas Angliz, dequo 
Brook.ti'.baſtardy.n, 
18.in fins 

g .Dec, incoper tuas, 
de piobac,cxtra,n.z. | 
verſ[.4. 
h Coraſlib.: Miſcel. - 
C32. 

1 Apoſtil.ad Alex.in 
d. L, Gallus. vbi A. 
ſtrologi longe pre. 
ponuntur medicis. 

k Bar. ind.L. Gallus, 
cujus opinio &verior 
& crebrior, & tutior 
eſſe dicitur, atrento 
Jure ciuili. Iaſ.in d.Ls - 
Gallus.n.72. & Alex. 
inin. 

] Trat,de Repablic: - 
Angl-l,z.c.6.Termes 

0: law. yetb.baftardy, . 


ro die withour iffuc ?.| And rherefore he tharis made N':cvin: tir. diſcenr, 


Executor , or to- whony any thing is bequeathed vpan 
condition , if the Teftaror die wichour 1flue., may in 


de ftat.hom.Fff, o Lex fatto. Yhiquis em! f. ad Trebel: Bar. in L 
in Lin ſubſtirmione devulg. & pupil.lab. Manricae.canjeR;yJ;.vollibtictirg6n.g,.. 


*his. 


Ul, 08, | 

m Apoſtil. ad Bar:in 
d.L. 343ilus. 
n Anto. Vac. in Ly. 
: hzre cod. tire Zal. . 
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p d.s$ fiquis autem.” 
q Bar.ind,L.hzredi- 
bus, Zaſcin d.L.,inſub- 
ſticutione Manic. in 


- &tir 6.Grafſ Thefaur 


com, OP. $ fideicom- 


 miſſ.q.3 


F. 
tlac.de Are Alberic, 


 &eRoſa.ind/L; ex fas 
- Qo.F pen. Mantic.de 


ton) @R.ylc,volJib.rs 
Lit.6.N 45+. 

{ Mantic, vbi ſupra. 
Zaſ.ind, L.inſubſti= 
tutione.nelF- 

t L. ſis. $fi ita. de 
cond. & demo. ﬀ Zal. 
ind. in ſubſtitucio. 
negna 5.folo. 


T4 &65 ita. 


.x. Mantic-poſt Bar.8: 
Alex.d.liv.in.decon- 


1 e&.viuyplyd ls b6-D 45s 


FL: fi quispregnan- 
tems de reg, jur-f. L- 
-jubemus-$ fi quis a. 
rem C.ad Trebel. 
2 L.quiin ytcro,ff.de 
ſtar. hom. _ 
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\b.Mantiic-d, tir 6.09. 
poſt. Bald.ind.L, qui 
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this cafe bee admitrted'to the Executorthip,: or obtaine 
the Legacy: for albeit the Teſtator may be faidro 
haue had iſſue, yet'canirt nor be denied, bur that he died 
wirhonriſſae, becauſe ar the time of his death hee 


had no ifſue 4. Indeed t-if the Teſtator make thee 
his Execuror , or bequeath vnto thee a hundred pound 
vpon condrion , -if hee ſhall hane no- iſſue : then if 


the Teftaror after the making-of the Will had due . 
alchough the ſame were nor extant, nor living at the. 
rime of the Teſtitors death”, it is ſufficient to exclude 
thee from-the Executorſhip and Lepacy *,; vnleſſe ir 
doe appeare that the- Teſtator did meane of hauing 
Children arrhe time of the death ' : which meaning is 
faid ro appeare ſometimes by this word (Zhen *) as when 
the Teſtaror ſairh, 1f 1 hawe ns iſſne,ther I will that AB. 
be my Execator:; for this word ( #hes ) is ſaid to ſignifi 
extremity of time , fo that it isnot ſufficient that the 
Teſtaror had ſue in the meane time *, vnlefle cuen 
then hee had iſſue when his Teſtament ſhould rake 
effet, which ir cannot doe fo long as the Teftator 
linerh *. 
When + the Child is in the Mothers wombe. at ſuch 
tine as the Father dyetb; If we would in this caſe know , 
whether that man is tobee iudged to haue dyed with- 
our iffue, wee muſt conſider whether it bee for the 
benefir of the Child thar the Farther thould be accoun- 
red ro hane dyed without ifſne; or norts For howſoeuer 
the rule bee, that hee is nor ſaid ro- die 'withour 1flue , 
whoſe Wife is with Child ar his death 7; yer that rule 
ought to rake place when ir tenderh to the benefit of 
the Child *,, nor when/4t renderh ro the preiudice of 
the Child, or onely benefirof another *. Wherefore, 
if the Teſtator make rhee his Execuror, or gine thee an 
bundred pound, if hee die wirhourifſue, after which 
Will made, he-dyeth, leauing his Wife with Child : In 
this caſe he is reputed todie without iſſuc ;,and ſo thou 
ar'% 
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art-to bee admitted to rhe Executorſhip,, and 'mayfe 


recouer rhy Legacy. *, voleſſe/ it-bee-more beneficiall 


'to the Child, that his Father ſhould . have beene 


reputed to have dyed without ifſue -:- for then thou 
art excluded <... 
When t the Child 42th ſo ſoowe a4 it is borpe, wee 


muſt confider whether it were borne in due rime Or - 


no” : if it were bornein due time , ſothat by-poſhbility 
of nature it might have lived longer (as in the ſeuenth, 
niath, or tenth, moneth *) the Father is iudged to haue 


16 ifſue,eſpecially t if the Child were once heard to crie ©: 


for then alfo by the Lawes of. rhis Realme, that man 
whoſe. Wife was ſcafed.infee-{imple-, .or in tee-raile 
generall, or as heire in fee-taile {peciall, ſhall-bee 
ſaid ro have had iſſue, avd .by-reaſon thereot after 
the deceaſe of his Wife, ..ſhalt hold the-ſame Land 
during his life 5 and ſhalk bee:. called. .Lenanr by the 
curteſie of England, ' for that it, is.thought char the 
ſame. Law is not'vſed in:'any other Connery, fauing 


17 only in England f. Bur + ifthe.Childe which he had 


by his Wife were not heard to .cry,.iris thought rt.ar 
hee cannot :bee . Tenant by: rhe-;curteſie,s.- Which 
opinion, though ancient, bath. beene {ſtrongly en- 
countered. of Jate, and ſhrewdly ſhaken by men of 
deepe tdgement, and reuecrent authority *; and ſo 
the ſame not-being free from. contradiction , cannor'be 
viterly-voyde of doubr *: and therefore, (as it becom- 
meth mee) I doe-very willingly refezre the derermina- 
tionthereof, ro. the learned and expert inthe ſtudy 
and prattiſe of rhe Lawes remporall of.rhis Land. Ne- 
uvertheleſſe, ro. other purpoſes and Teſtamenrary ef- 
fecas, determinale in the Ecclefiaſticall Courts, Ifup- 
poſe hee hall not bee reputed ro hauedyed without 
ive, although. his. Child. did. neuer cry, {o thar ir 
did ſenſibly breathe or moue ® , for whar if the Child 


were borne dambe?, Therefore I fay, by the ciuill and 
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k &L 3.C,de pofthu- 
1 L.quod ccrtarum- 
C.dc poſthu. be ibi Sh» 
chard.ngg.Maſcar.dc 
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Nem. Sichard-ind.L. 
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morci-% DD-in LL. 
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'''\F'he fourth pare. 

Eccleſiaſticall Lawes,concerning Teſtamentary effetts., 
the Father- ſhall nor bee accounted to hane dyed 
withonr iffte , if the Childe did bar - breathe , and 
though 4r did nor ;\-nor'- could not" crie, but dyed 
in the hands of rhe Midwife *%; for crying is nor an 
onely proofe of life!, ſince .it may be proued by o- 
ther meanes, as by motion, breathing, and ſuch like ", 
Indeede t if *rhe Childe be borne dead ®, or being 
halfe borne aline, yet dycth before ir bee wholly 
borne *, 'hee ſhall not bee reputed ro hane iſſue ?. 
Likewiſe in the-other caſe, that is toſay , when the 
Ehild is not breughr forth #n Yue time, (as perhaps 
before the [ea moneth;or tn the eight moneth *) 
{o'thar ir 45 impoſſible*f6r rhe ſame to live : the Pa- 
rents 'for and concerning Teftamenrary effe&ts.ſhall nor 
bee zccounted thereby'to hanehadifſue, howſocuer 
the Childe' for” a white afrer the birth did ſenſibly 
breathe and moue*%,/* ? 4 £9 

If + the''Teftaror 'make thee his Executor, or doe 
'bequeath vnto thee any Legacy conidirionally, if hee 
ſhall haue no iſſue, and afrerwards his Wife doe bring 
forth a Monſter ,' or misſhapeh crearure, having perad- 
uenture a head like voatoa Dogs head, or tofrhe head of 
an Aﬀe, or ofa Rauen, or Duck,or of ſome other beaſt, 
-or bir4 : ſuch Monſtrous creature , though ir ſhould 
line (as commonly none doe)! yer is it nor accounted 
amongſt the Teftarors Children * : for the Law doth 
nor preſume rhat creature ro haue the ſonle'ef a man, 
which hath a forme and ſhape ſo ſtrange and different 
from the ſhape of a man#. Bur if the creature brought 
forth.doe nor vary in ſhape from a man'or Woman, bur 
have ſomewhat more then God by the ordinary courſe 
of vature alloweth , as having fixe fingers on either 
hand®; ors on the contrary , wanting ſome of the 


' Alciariin d;1..querert, gs 
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ordinary members-, as having but one hand”, og. one 
foore * :; ſuch creature is-not- excluded, bur is ro bee 
accounted for the Teftarors Child, What it there bee 
daplication of notable members, as to haue foure 
armes, or two heads, or diforder inthe principall mem- 
bers,as the face. ſtandiag backwards, or iathe breaſt ?-In 
this caſe I/nppole much to be artribured tothe difſcreti- 
on of the Indge*. And albeir the wrirers feemeratherto 
encline to this opinion,tharthey be Monfters.and fo not 
to be accounted. as Children ! ; notwithſtanding, if any 
Legacy be lefr, not by the Parents ro anorher,but rothe 
Parents by another vpon condition it they ſhall haue ifs 


ſue:in this caſe it ſeemeth thar it doth not hinder the Pa»-- 
rents, though the: Father did beget, and the Mother - 


bring forth a Monſter, when it cannot be imputed ro 
their faulr ,, wherefore the iſſue was Monſtrous =. 
20o If t the Teſtaror make the Childe in the Mothers 


wombe his. Executor, and the Mother bring forth two - 


or three Children ar that birth, wherher arethey all 


43 to be admirred Execurors ? Likewiſe + the Teſtator be- - 


queathing tothe Child inthe Mothers wombe, if ic bee 


a man Child, a greater ſumme; ifa woman Child, then a : 


leſſer ſumme : the Mother bringing forth a Sonne and 
a. Daughter at one: burthen , how much.is to either ? 
Theſe queſtions are elſewhere abſalued* 


What order 13 to be taken concermng the. 


adminiſtration of the goods: of the deceaſed, 


whiles the condicion of the Execurorſhip 
dependerh vnaccompliſhed. - 


1--Of the remedy which creditors and Leeataries have, - 


during the ſuſpence of the condition ofthe Executorſhip. 


2. The firft remedy, is to commit the a4miziſtration to 


hin that is conditionally aſſigned Execator. 
3T he effe? of this adminiſtration. 
4- hat 


; aInfra ead.part-Gae; 
ſab.kaem, 


—_ _ > 


u Bald, & Avg. in T4 . 
quod dicitur,.del bs 
& poithu, 


x Sichard-ind.L.z;. 
C.de poſthu.n.s, ver, 
cum autem. 

y Loſtertum; fide 
verb,fignif DD.ind. - 
L.quod dicicur, 


x d, L,-querert. de - 
verbrfignif. & Alciat« 
ac Rebuffiibid, 
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tiſta,Licedercdiem, 
de vcrb. tig f, Graff, 
Thelaur. com. op.$. 
legarum.q.52.&upr. 
cdd.part.$ 6. 

b L.quamdiuef. de 
acquir.hzregd.Minſin, 
Ing haercs. Inſtit. de 
hezrcd. Inſtituend. 


«c Quod-autem-jure 
«ciu1l non poflunc le- 
gara pcti pendente 
conditioneinſticutio» 
Nis, vrinqua tota vis 
teſtament collocara 
dr, non obſeruarurin 
Anglia , prout alias 
Ppleniis diximus,infr, 
parr.6. 
4 Creditores enim 
de damno vitando : 
Legarar! autem de 
lucro caprando cer- 
rare dignuſcuntur,L. 
Acimus.,$ & fi prxta- 
. tum.- C.dcjure del. 
- e d.L.quamdiui.tt,de 
: 2cquir. hxreds 


F Star.H-8.an.z1 oCeF, 
-& ſtar. Ed.3, alts 32.c, 
$I 0 


that is made Excentor ,-is neither to berecteued nor re- 

elled inrhemeane time to 'orfrom the Executorſhip *: 

c ſhall nor be amifſſe roſhew what order is to be raken. 
for.and concerning the poſſeſſhon and adminiſtration of 
the goods of the deceaſed, and what remedy the credi- 
tors and-Legararies haue, for the obraining of there 
debrs and 'Legacies, which are' due preſently after 
the death-of the Teſtaror , whiles the condition of the 
Execurorſhip-dependeth © : For itrſcemeth nor onely 
inconuenient, bur vniuſt affo, thatthey, eſpecially the 
credirors 4 ſhould be- ren edileſſe all that while , du- 
ring the ſufpence or expectation of the performance 
of the condition , vnrill-that bee performed by the 
Executor , which perhaps would not , -nor could not 
bee effected in (eauen yeares. 

The fart + remedy rherefore i' this, conſidering 
that hee which maketh.an Execurtor. condirionally, 
cannot bee judged to haue dyed inteſtate , the condi- 
tion depending, or {o long as the Teſtament may take 
effec © and ſo rhe adminiſtration of the goods cannor 
bee \ committed according: ro the Starutes of this 
Realme, which provide onely.in-that caſe, where a 
man dyerh inreftare , or where the: Execuror doth re- 
fuſe to-proue. the” Teſtamenrt. Ir is prouidedby rhe 
Ciuill and Ecclefiaſticall- Lawes,. thar jc ſhall be law- 

fal 


302 
4 What if the Executor will not meddle with the 
4dminiſtration or poſſeſſion of the goods in the meane time. 
4. xv}J- 
Or as much t as the nature ofenery honeſt x 
and poſhble condition is ſuch , as it doth 
| ſuſpend rhe Execution and effet of the 
. ne -= 19s pe We diſpoſition'*, fo thar in the meanerime the 
quis tub conditions WW > deceaſed cannot bee indged to have 
S4.quis omifſz cauſa dyed either T cſtate, or imeſtate; and conſequently he 


Þ» 
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es 


ful! for the Ocdinary, to commi the adminiſtration and 


3 fi-ienr 3:By t vectue of which adminiſtration, or decree 


gonads, and may: adminiſter and fell rheſame for the 
ſatisfying of the.debts , due by the Teſtaror,, and pay- 


ment of his Legacies ſimply bequeathed , and may bee. 
conuemed' by them , if hee make. delayes during the: 
time aforeſaid ® : And if afterwards rhe. condition bee' 


performed or extant,then may he ſtill retainethe goods 
of the deceaſed, as Executor to rhe Will *: Bur if the 
condition bee infringed or:defcient; then ought hee to 
make reſtitirntion to the next of kinne- to the decealed, 
ortothole that ſhall hauc adminiſtration of his goods *:. 
For by breach or defeat of thecondirion;; the deceaſed 
is reputed to hage dyed-inteſtare ,.or. as hee had neuer 
made Executor !, and the former -admiviſtration is ti- 
iſhed, and a new may bee committed ®, , 
4s TFfhe + that is made Execuror conditionally, will nor 
tneddle wirh the. adminiſtration ofthe goods of the de- 
ceaſed.nor yer performe the condirion,the next remedy 
is this : you muſt conſider of the nature of the conditi- 
on, that 15 to ſay,wherher-rhe performance of the ſame 
doe conſiſt. in. the power of rhe Executor or nor *. If 
it bee fuch a condition as hee may eaſily performe,then 
may the Ordinary afſzgne varo him a competenr rearme, 
for the accompliſhment rhereof * within which rime , 
if the Executor doe not periormethe ſame. ir is reputed 
for infringed or deficient ?; .and(othe aduiviſtrarion 
may bee commirred according to-rthe-Srature . in this 
cale,, as of one dying inteſtate 1 : And the Executos 
ſha]l bee excluded, if he doe nor purge his delay. before 


Þ 


the adminiſtrators. doe meddle with rhe goods *, But if 1 


che Ordinary knowing of this will ſhall commit admini- 
ftration 


pollcfſion of the goods of rhe deceaſed, ro him. that is 
m2de Executor, - only. forand during (o long time as: 
the condirion dependeth , and is nor exrant , or elſe de- 


of poſſetlion , the ſaid Executor may enter ro the {a:d 


8 Lf quis in®ituarur 
$ 8&2, f. dehzred..s. 
inſti .uends 

h 8.Lefiquizs.Quelex 

et{icreditotibusrane ' 
tom prezbeat reme- 

dium,tamen jure quo 
veimur , Jegararijs 

quoque ſuccurfitur , 

ytporte quibus legarts”” 
omnino debeantur ,. 
ctiamſidefictarinſti- - 
rionrsc64itio, nec 
aliquisexiſtarhxres, 

fen executor (infra 

part,9.4 19.) nedum 

vbi pendeat 2zdhuc 

conditios 

i Dum tam'n prob14 

rum frceſtamentum; 

& ab Ordinatio ap- 

probatum. 

k L.2. $5 (ſub condi» 
tione, f,de bon. poſſ 

ſecunda Tabul. Graff 

Theſaur. com. op, 

bon.nofſ-q 5.n,7% - 

] L.hzres. de acquir 

hered.l..quoddicitur 

de miLrett., 

m Qv.L fi quis inftiru« 

aror. ff: deheced; ins 

fli., | 
n d.].fiquis$1,Xr. 

o Fortaſſe ico. dies 

exer1ncis. & arnum 

defuntilib-ris,ſeci« 

dum Bar, & Bald.in d. 


© 
'p Bar. & Paul, de 


Caſtr, in d. g ', 
State H.J.2n,2! 09; 
r Bald,Salyiad $1, , 
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ſtration to ſome orher withour the Executors knows- 

1edge; or without appointing rohima competent time 

for the accompliſhment of rhe condition mentioned in 

| the Will, vpon the which he is made Executor, which 

_ . condition hee was willing to have performed ar the 

firſt, and afterwards dorh performethe ſame; and then 

proueth the Will. In this cale rhe Committee of the 

Ocdinary, thar is rofay, the adminiſtraroris in danger to 

"6-Abridgement dz" Le (yed by the Execuror in an attion of treſpafſe ©, vn- 
| mr 6a bo rv 6c leſſe the Executor did refuſe before 7: Or vnlefle the 
niſtration-fola8z--1. Teſtament were fo ſecrerly kept rhat the Ordinary was 


— wv oo 


$8 Przſumendum eclſ- 


Nacodeccfiiſe,quam ter in fat *, but alfo of another mans, the knowledzc 
condito Tetamento hereofis not preſumed *, Moreouer it ſeemeth rhar 
cepta eſtopinio(ma- 'Where there is a Teſtamenr, there the altion againſt rhe 
xime quia takum nd adminiſtrator ſhall be abated, where there be ” cmd 

| brt6075 6%. ce able and willing to vadergoe the Execurorſhip, albeir 
tiggdeconjeRavit.vol, as yer they haue nor proved the Teſtament *2.-Ifthe 

Ib vitt,ng,£4, condition conſiſtnor in the power oftheExecutor,then 

þ EvermsReePr3- may the Ordinary ar the perition ofthe creditors, ap- 
0 Labridgmenr dez point atime tothe Executor to. vndertake the admi- 

_—_ vbi5-tol 185+ -niftration and poſſeſſion of the' goods, during which 
” time, he refuſe or negle& ro" vnderrake the ſame ad- 

-miniſtrarion ; then maythe Ordinary commir the ſame 
ro ſuch as hane intereſt, vntill ſuch rime as rhe condi- 

4 &$1-&DD.ibie. tion bee either extant or deficient f. Eirherelfe rhe Or- 

divary may take aletrer ad collig:ndnm bone defun&#;j 0 
ſome orher perſon then the Execuror, But here the'Or- 
dinary had need totake good heed. Forthis is a dange- 


rous courſe to himſelfe, becauſe thatperſon which hath 


ons which otherwi'e might be broughr againſt the ad- 
' miniftraror, doe now Tye againſt the Ordinary, aſwell as 
HHheErook the goods into his own hands, or by the hands 
-ofany of his feruants,by his appeintment or commande- 
ment. 


Yn  ignorantthereof , which ignorance is rather ro bee in- 
ſe,quempiamab inte Tended in the Ordinary, not only becauſe ir is a mat- 


. alerter a4 colzgendim,norbeing adminiftrator,rhe afti- 
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ment **. Bur what if he which hath letters ad col/zgen- 
dum,hath alſo authority from the Ordinary to ſell ſuch 

ods of the deceaſed, as otherwiſe would periſh, &- 
gue fernando ſervari wonpoſſunt , and thereupon doth 
{ell ſuch as could not bee preſerued, Whether is hee 
{ubie& ro bee ſued by the creditors of rhe deceaſed, as 
Execuror of his owne wrong , yea or nay ? In this caſe 
I rake the Law to bee thar hee cannor pleade, thar hee 
did neuer adminiſter as Executor , or what he did, was 
by vertue of the letter ad colligendum & advendendum 


bone peritura , &c. Foritis holden, thar albeirthe Or- 


dinary may grant authority ad colligendum, as before ; 
yet hee cannot grant authority a4 vendendun bone de- 
funds, etiam peritura®**. And ſotheauthoriry nor being 
200d in Law, he may beſued as Executor of his owne 
wrong , howſoeuer thoſe goods by him ſold would o- 
therwiſe haue periſhed *3, 


Of the making of anExecutor , toor from a 


certainetime. 


r An Executor may he orditned, either for a time,os 
from a time. | 

2 The Ordinary may commit adminiſtration untill there 
be a1 Executor, or after the Executoyſhip is ended. 

3 Whether @ man may die partly teſtate , and partly in- 
teſtate. 

4 Whether hee is ſaid to die partly teſtate, and partly 
inteſtate , which appointeti) ae Executor, to, or from an 
ovncertarne 17me. | 


5 A Legacy may be giuen to or from a certaine tim?,0r 
fo, or from an Uncertaine tiene. 

6 That Legacy is wot trenſmi ſable which is ginen from 
Rt Vncertarme Hime. | 


7 What if the vncertainty bee not about the queſtion | 


whether, but ebout the queſtion when ? 
$ What 


x: Tearmes of La 

verb. Admiuiſtrator® 
Brooks Abridgment, 
Tir. Ordinariy n. 13+ 
Abridg.dez caſes.Tir. 
Executor,f0.1764ndi 


12 Dyer.fcl.256-Cui 
Adde Abridgement. 
der caſcs.Tir. Execu« 
tors. fol,176-n-I 2+ 

13 Er jra poſt matu» 
ram delibcrationena 
fairludicatum. Teſt, 
D.Dyer vbiſupra. 
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the Legacy, but to the Execution. 

9 The Legacy is not tranſmilſzble, when the queſtion is 
only when, zot whether, | 

10 The Teſtator may make that tranſmiſſible, which o- 
the wiſe is not tranſmiſſible. 

11 Whether that Legacy be tranſmiſſwle which 3s ginen 
after a cert aine age. | 

' 12 Difference whether the Legacy be ioyned to the ſub- 

ſtance, or to the Execution of the diſpoſition. | 

13 Cer/aine caſes wherein a Legacy is tranſmilſible, al- 


beit the age be iozned tothe ſubſtance of the Legary. . 


| d. XVI. 


cannot bee in{tiruted, either from a cer- 
taine time, or vntill a certainerime ?,leaſt 
-er2"f7 (95 Jet _ the decealcd might (eeme to die, partly 
b L, ;jusnoftrur.de reftate, and partly inteſtate ® : yer-where 
regjuro#.cuusregu- an Executor is ordained, howſocuer the Executor be , 
Iz ration:m aſſignac . | 4 , 

Porcius ia$& veum 4#4ſ# Heres; at leaft by the Lawes of this Realme, hee 
Inſt. debzred. infli- may bee appotated either from a certaine time,or varill 
ng Lis... # certaine time © : For example, the Teſtator makett 
a cefor. thee his Execurtor after the expiration of fie yeares 
leg.Eccl fiaſt. ingl.z next after his dearth}, or he doth make rhee his Execu- 
— mY ror, for and during frue yeares next after his death: I his 
Ang.'tb. .: 9, aſtgnation 15 lawiull by the Lawes of this Realme ©. And 


a I.herediras ff; de 
hzrcd- inſticuend. $ 


d Brook Ab:idg.tit. rhe F Ordinary may commit the adminittrarion of rhe 3 


eXec.n.1t55.tit.admin ; x x 
Li a. goods ofthe deceaſed to thenext of kiane in rhe meane 


© xerGreisbr, &Fox. Time, during which time, the atof the adminiſtrator is 

- _"_ ſupra. good, and cannot bee anoided by the Executor after- 
2 Prowd.mm caſuinter f. for j : s 

Greizbi& Fox, wards *. tor in the meane time he dyerh inteſtate: And 

: likewite hee, may commir the adminiſtration of the 

| good. ofthe deceaſed vnadminiſtred by thee, after the 

21 expiration of the time of rhy Executorſhip,where thou 

| act appointed Executor bur for a time. For after the 

| rearme 


8 What if the uncertainty be not joywed to ſubſtance of 


Lbeir t by the Ciuill Law, Heres the Heire 1 


pany EY = fo my «A oa a co OA.» 
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rearme be expired; heis ſaid ro bee inteſtate * gy a 
3 Where tit is faidthat a mancannor die partlyteſtate, þ Dec.Cagnol.&Hi- 


and partly-inteſtare, that is true, where the ſtrictneſſe of ero- Franc. ind, Lyus 


the Ciuill Law is obſerued Þ : Bur where the ITeſtaror —_— yur" 


is notryed ro ſuch ſtrift obleruance, whether ic bee by reſts.Cagnol. &Dec. 
reaſon of legall priuiledge, as in militarie Trſtaments i, in d-Lyusnoſtruw. 


0 . - k Bari 1 Li. .de ſa. 
and in Teſtaments ad pias canſas *, or whether it bee by confi ndetiing 
cuſtome of the place, where the Teſtaror abiderh las in Franc.in d, L. jus no- 
England, where we inioy all immunirie, norbe tyedro f'umintin. 

£ ; . ] Hizro, Franc, in d. 
any other obſeruance in'making-of Teſtaments, then 1.jus notum- 


that which is 7#ris gentizm ”; in theſe cales and places, a m Supra x.part $ 10. 
man may die partly teltate, and partly inteſtare ", hol AS. 
4 Ifrhe tTelitaror doe ordaine, or make an Execuror , n Brock;&Plowd,v- 


from or vntill an vacertainerime, es from or vnrill the Þi fupra addeSocin. 3 
{ } M. Tp fhi G SE his ib . . Tra8. rep. & fal. re, *Y 
QEATILI OT q arrlagc OT 11S onne «IMS a Ignarion Is good 400. vbitradidit 20. 

C'3 and ſufficient, cuen by the Ciuill Law *, neither is'the clus, in quibus po« | 

& Teſtator in this caſe faid to die partly reſtate, and partly teſt quis deecdere 


R , , . pro parte tcſtatus, 
inteſtate * : for an vncertaine rime is comparedTo a COn- pro parteimteſtatus. 


F-: dition 4, which it it come to paſie, and be extant, the 9 1-incempustf. de 
c 


. . FEI ;, bered,ioftic.L.cxtra- 
Teſtator is reputed to haue died wholly teitate* : forja cod.rir.C.gloff 


Xo condition purited had refererce backe-ward, and is vn- ing hares, Inflit. de 
-C derſtood, as if it had beene accompliſhed immediarly Þz:<inftituen.Graff, 
1] : os | _” Theſaur. com. op-$. 
Ll vpon the death ofthe Teftaror *, neither can the Teſta j,pjuuio.y 14.0.4. 
i tor be ſaid to die inteitate in the meane time before the p Hero Franc.ind, 
es euent,or whiles the condition dependeth inexpetati- -9*nafirum, 
74 , | _% ; | q L.dies. Incertus ff. 
u on ©, Yetin a Legacy the Condition purified hath not qe coo. & demon. 
115 relation backward,to death of the Teſtator,as though ir : "A Lf cuilegerur 
nd had beene then accompliſhed, but onely tothe time of ERIE 
he's tne exiſtence or performance of the condition *+. And r L.hzres quando- 
nc therefore the fruirs and profits which ariſc our of the C19; de acquir. bg» 
> . X . we: 2 red. Hier. Franc,ind, 
- Legacy in rhe meanetime, arc not due tothe Legita= 1,54, noftrum de reg, 
ry '5., eſpecially when as the condition is arbitrary or jor f. 
nd ſuch asisin the power of the Legarary to performe the * E quoddicitur. de 
the O mil,teſtem, L. heres 
quandocunque de 2G» 
rhe quir, hered. ff, Minſirg.in $ hzres.Inſtir.de hxred. inftieucnd, Tirsque). de rorraRl $ 1.20, 2.275 
10U te Minfng.ind.g hzres.n«4. I4 Bar.laſ.S alizin L.4 fliusfam, de verb.oblig.f,L quz 
rhe i.pita Fade regjure &ibid Dec,& - ora” 15 Vide a”, ſedquia,.C,comde legs, 
2 ame 
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x Graff. Thefaur.c5. 


op. Slegarum 9,43» 
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y. L.e fquando dies 
leg.ced.Graff. d.q.qz. 
Vaſyq. de ſucceff. pro- 
gcellfibgg.s 29.02. 

Z Lin conditionibus 
decond,% demon.tff, 
Manic. de cozeR.vic. 
vol, 11b,rx, rit,zc.n,$. 
a Lfipeſt. inprin,ff. 
Quando dicsleg.ced 
&ibi Bar, 

b. GrofT d.qu 43. 

c d.L.f pgſt diem.L, 
i Titic. fr Quando 
dics,leg,-ed.Grafl.d. 
Q-4J- 

d L,cum teſtator. C. 
demanumiſ.reft, 

e I_ fTitio.f.quido 
des. p.cede Lfi cu. 
$1.delcg.Grafſ,d.q. 
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Falter 2881-54:oLr. 
g Cuiac. obter: 8,\ib. 
18.c.1.Vaſq.deſucceſ, 
progrefi.lib.z.S 27.0. 
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ſame art his pleaſure **.Bur if che condition be infringed, 
or become deficient, then is the Teſtator ro be ad- 
iudged, to haue dyed alwayes inteſtate, and not from 
the time of the breach , or defe&t ofthe condition  ; 
which is the cauſe wherefore in conditionall affignati- 
ons, the adminiitration- cannot be committed” to the 
next of kinne, asin caſe of one dying inreſtate, ſo long 
as the condition is in ſuſpence, as hath beene before de- 
clared. | 
And here Fnote, that as an Executor may bee ap- 
poinred from a cerraine time, or varill a certaine time : 
{0a Legacy may bee bequeathed either from a certaine 
time, or vntilla certaine time *. And albeir where Þt a 6 
Legacy is giuen from. or after acertaine rime,the Le ga- 
rary dying in the meane while, before the time bee 
come, the Executors or adminiſtrators of that Legata- 
ry may demand and reconer the Legacy, aſter the day is 
paſt , as mighr the Legatary himſelfe if he had lined » : 
vnleſſe-rhe meaning of the Teſftator be contrary *, or 
vnleſſe tt bee ſuch a.thingas cannar be tranſ{mirredro the 
Executor, as perſonallſeruice * : Yer fitthe Legacy be 7: 
ginen afrer an vncerraine time(forſo alſo it is lawful for 
the Teſtator to doe Þ) the Legatary dying in the meane 
while,the Executors or Adminiſtrators of the Legarary 
deceaſed, cannot demand the ſame, butare vtterly ex- 
cluded < : and that-f not onely when tit is vncerraine , g. 
whet her Ax ſhall happen 4,” bur alſo when it is vncertaine 
when ix ſhall happen © : for-example, the Teſtator gi-. 
uerh thee an hundred pound when hiz Daughter ſhall 
bee married. This is yncerraine whether *, ir ſhall hap- 
pen ar all or no: or the I eſtator giuerh thee an hundred 
pound when * his ſonne ſhall die. "This is vncertaine 
when 5 it ſhall happen, not whether it ſhall happen ; 
for it is certaine wee maſt all die. In both which caſes, 
if thou die before the day be come. thatis to ſay.before 
the marriage of the Teſtarors Daughter, or death of his 
Sonne, 
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Sonne, the Legacy is veterly exringuiſhed, or as if it had 


z beene condirionall Þ. Neither tis it materiall whether 


the vncertainty be ioyned to the ſwbſance of the ciipo- 
ſirion; or to the Execution thereof : fox .in both caſes 
the Legacie or diſpoſition is reputed conditionall '; and 
fo ir is not mareriall, whether * Teſtaror ſay,] giue to 


| 4$.aghundred pound when my Daughter ſhal margy,or 


when my Soane ſhall die: In which;caſe the vncertainty 
is ſaid to beioyned rothe very ſubſtance of the diſpoſi- 


tion; Or whether the Teſtaror ſay, I give ro A.B. an 


hundred pound, and _I;will thatthe ſame ſhall be paid 
when.my Daughteris married, or my Sonne dieth *; In 
which caſetr is ſaid ro be ioyned torhe Execution of the 
diſpofition !; For as well in the one caſe avian the other, 
ifthe Legatary die before the marriage of the Teſtarors 
Daughter, or death of the Teſtarors Sonne, his Execu» 
tors or Adminiſtrators cannor demand rhe Legacie ®. 
Bur in very truth (if wee looke a little neerer vnto 
the cauſe ) rhe time of anothers death is not onely_vn- 
cerraine, in refpe& of the queſtion when , but alſoin 
ſome reſpetof the queſtion whether * : for whois cer- 
taine wherher that the other ſhall die before the Lega» 
tary? and this I ſuppoſe to bee the principall cauſe , 


 wherefore the Legacy which is giuen, or is to be per- 


formed afterthe death of another, is reputed ro be con» 


. ditionall : namely ,,. becauſe. it is vacertaine whether 


thar rime ſhall happet: during the life of rhe Legarary *. 


9 For fifthe queſtion bee onely whee the time ſhall hap- 


pen, and not whether it may happen during the life of 
the Legarary,then the Legacy inrefpec of tranſmiſſion, 
is ſaid to be pure and not conditionall *: As for example, 
the Teſtaror gineth thee an hundred pound.to be payed 
the day before thy death : here the vncertainety isonly 
when rhezime ſhall bappen,not wherher it ſhall happen 
duripg thy life : wherefore in this caſe, after thy dearh, 
thy Exccutors or Adminiſtrators niay recouer the 


Y 3 Lega- 


h L.& Titio. quando 
dicsgleg.ced.L. quib?® 
dicbus,$ 2.decond.& 
demon. fF, Bar.in Lf 
cui £$ 1.dc legs 
1, Valquius vbiſupra» 
Trebel, M,. Iaſ. 
Bald & Paul. de Caſt 
ia,d- L. ſfieui. $1.de 


ſed conditionale, vbi 
dicseſtincertus,qui- - 
do (vcluti poſtmore. 
temalcerius)vt come 

munior, ira &cſt ve. 
rior , ex relatione 
Grafl.$ legatum q-43+ 
num4gs. cuiſubſcribir 
Miric,de conjeR.vite 
yo!lib.11-tit.20n.3- 

k DD.inL.fcui $1 
de leg 1, 

| Bar.Peul.de Caſtr. 
Lancel. Dec.in d-$ 1. 
m Vaſqui.de ſuccefl, 
progref. lib,;.$ 29.ng 
4-Manric de corje. 
vie. vol. ].11-tir.20n,3, 
n L.hzres meus. f, 
de cond. & demon,& 
Bald.ind L 

o Bald-ind L heres 
Cuiac-lib. 18, obſer- 
uac.coP-lsMantic.de 
conjeR.vle-yol.liba 1. 
Lit. 20 gNds - 

p <d.L,hzres meus & 
ibi Rald.cum Paul, de 
Caſtr, 65.12 
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q {Lhziesmcusl. bevacy 7, 8” "ani: char #07" Affindtion , Ycther the 
| 7 30708 bt "I encertaiyty bee ioyned ro the ſubſtance ofthe PLepacy,; 
F jv Fam 8. eb 5s Þ giue $ Aye an Hoh tfre potimd the! day before ty I; 
d Ro St; or whether itbe els to rhe Excction of the 

B þ le us pm Legacy-zas gine thee an Kundrcd poundto bee payed 

6 + flanionilcgati&mon the day beforeth death *: ey 

| : Wherefore where ir 8 [27s thatwhen a' Eegicy'is 


fubſtantizirach&cam 


Ee Eortratas Hier ofREf 21 Beer time; ifthe Lepirary Ai th the 

caſumibrer ,. vempe meane while, his Executors'or” *Adininiftrators are cx- 

gs. > > Or cluded from: demanding the ame Eegacy, albeit the 

legaraclajriolegia nþ viicertaintybee abourthis queſtion whes : that conclu- 
cſt per yaeum _m_ fron harh diners limifartons.” "Phe firft lioffrarict or re- 

i heres frat is, in- caſe alſb ir bee vncerraine whether the 

Manticale conp@twh fame ſhall happen during Tthelife-rime of the Fegatary: 

wlkbrr-man+ gherwile, tf ic muſt needs Happen duriogrhe life of rhe 

Cuiat« lib. 18: obſer- 

acc tafiniGcon PRgarary, then the Executors or Adriiviſtracors of the 

7 Sheraten-Jeleg 2 Leeatary are *nor:e&cluded;”alrhouph tr beevricertanae . 

3 PE Liber, WHOE ſhall tappen *. Anerher limmitarion is when't: it 10 

de cond demon, 15 the: meaning of rite Teſtaror, that rhe Fxecutors or 


| 
( 
Adminiſtrators of the 1 egatary ſhaſſFave rhe Fegacy, | 
 notwirtffihdme tle death ofthe Legatary inthe meanc | 
rime:F6r ren the veic ertair ty of the tine dotlynor make 
the dil poſition condirionall , becauſe the Teſtator may 
'.._ tfhee will. make that cranſiniff ble , which otherwiſe i is 
u Li conditions oy 
| #.jecond. & gent, VAT inf tfible *; | 
Maurice. ee c6j Ev. 7 Whit Fifthe Teftarof doth! quearh fome Legity” 
= ay <p v1 h when the Leoaraty orſeme other perf6n Harb accom- 
-:etbb-3.c.25.n.r5, Piſhed ace tine age, whether (ifthe Legarary; or thar 5 
T0000 other perſon die efore thar age) maythe Executors, or | 
þ feriphs Valas defacs Adminiſtrators of thEBegatary obraitic the: Legacy * uy ' 
prog bb.yc, I his queſtion 1 {n7ypoſe thus tobe anfwered. 
wa mrekcrDD., Tf + the time be ioynedto the ſubſtance of the Leog- 
Tacks ©. : war Ms 4 thicn the Fxecutors or Adminiſtrators ofthe Legati- 
p £5 ins T.Quan- ry deceafed beforerhe accompliſhment of rhat aze, are 
_ — 764 #6 ng - whhour hope of obraybing the Legacy : Forexample, 
bg. hc Teftaror doth giue thee an hundred pound;*when 
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: Of the: formes of Teſtaments. 


thou ſhalt be of the age of one and twenty yeares ; thou 
dye{ before that time z thy Execurorsor Adminiſtators 
cannot obrain the hundred pound*:excepr in certain ca- 
age of the Execuror ,. who is charged withthe payment 
of the Legacy, and not ro the age of tes qyracic, or of 
any third” perſon * : For example, the, Ieftarordorh 
will or charge his Executos to pay vntothee an hundred 
pound, when hee ſhall bee efthe age of qne and twenty 
yeares, before which:time the Execuror dyerh. 1n this 
caſe ( by the opinion of diners) thou mayeſt recover 
thy Legacicagainſt.che Executor of that Executor,dying 
ac ſuch rime: as. che former Execurtor, [if hee had liued, 


ſhould have accompliſhed. the; age preſcribed in the 


Teſtament: The reaſon is, becauſe the Teſtator is pre- 
ſamed to beare greater loue ro his owne Executor, on 
whom hee hath beſtowed the reſidue ofhis goods, then 
to the Executors Executor,whom peraduentuse he did 


 nortknow ©.: Wherefore ſeeingthe Teſtator charged his 


owne Executor whom he more loued, the rather then 
is he preſumed to charge his Execurors Executor whom 
be leffe loued Howbeiritthe Teſtator charge his Exe- 
cutor with the payment of the Legacy by this word if;as 
if rhe Teſtaror command his Executor to pay vntorhee 
an hundred pound, ifhe ſhall accompliſh the age of one 
and twenty.yeares Here the Legacie is conditionall., 
and rherefore if the Executor die in the meane while , 
the Legacy dieth cogether with the Exccuror ©, And fo 
ic iz it the Executor bee charged with payment ofrhe 
Legacie after hee be of ſuch age! : Nay more-(conrary 
r0 that which is ſaid beforc)alrkough the Teftator doe 
charge his Executor, with rhe: payment of-rhe Legacy 
by this word when , as. in the tarit example, cuen rhere 
ao by the receiued opinion of the more part, the Le- 
gacy 1s concludedto be conditional 5 ; and threefore if 
thc:Executor dic.before that age, the Legacy cannot be 

+ Ce 
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13 (es wherof the firſt + caſe is, when relation js-made rothe © 
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& LanceLD<&ind, % 
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g Dyn, Sal. [avof. 
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cor. demeng:L.v- 
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d.5 hoc aurem, 

k lra contra Bar,ſen. 
_ thumtSalicalmolAlcx 
& laſ.ac Moder+in d, 
$ hocaurem: 


1. Paulde Caftr.in d. 

$ hoc aft. in leQ.pad 
verſ. & mylto forrius, 
m L.vnices fn autC, 
C-Jdecad.ol Lintcr- 
cidirffdecond.& dc. 
mon. 
n Nam cim praſu- 
tmitur teſtator magis 
diligere ipſum Jega- 
tariium qu 'n e745 cX- 
ecucorem, licct yelit 
dareprimo, non ſc. 
quitur quod dabir ſec. 
cundo,gBar.ind.$ hoc 
autem. 

o-L.in conditionibus 
fide cond.& demon. 
Mantic.de conjeR.v1c 
vol. lib.xr. cit-20.n.8. 
Baran 4.$ hoc aurcm 
3n fin. | 
p L.fiita ſcripruw M. 
de manumiſſiecſta = 
q d.L.fiiraſcriprum 


rem, '; 

r Vaſqui. de ſuccef, 
progreſſ.libz. $ 29.n. 
| $-infin.rbiconcluſice 
nem hanc varizs CON= 
firrgar mcg1js. 


recoteret22iinft the Executdf bfthe Exccittor decea- 
fed ®, no miore then where'it i giuent offer hisExecutor 
hane 'accompliſhed ſuch om HS #beicrthis word 
# ) dorti Import amore ful! perfetion of rite 
doth Word whewyetby Me 
the diſpoſitioh contrionall : for that is done as'well by 
the word whez, as by the word af7er *, Whar ifthe 
Executor being charged wich the' payment of the Le- 
gacy, when , orafter he have accompliſhed a certaine 
age, the Legaraty himfelfe doe die, rhe Execnror ſtil} 
lining, whether may the Executors, or Adminiſtrators 
of the L deceaſed reconer the thing bequearhed 
of che Executor then lining,aftet ke hane accompliſhed 
the age limited in the Teftamenr ? Teſecmeth that hee 


may \, 


caſe is condirionall,therefore howſoeuer the condition 
doe afterwards cometo paſſe , yer wasthe Legicy ex- 
einpniſhed by thedearh of the Legarary,the condition 
chen depending”, und ſo cannot be recouered by his Ex- 
ecurors or Adminiſtrators, vnlefſe itbe preoned{forit 
is nor preſumed *, that the Teſtator* dit{ 'meane the 
contrary ©.) OE TY 022 

The ſecond cafe ts infanour of Tiberty or freedome 
from bondage ? : For example, the Teftator dorh ma- 


numir his villaine , when his Sonne ſhall attainethe age 


of one and twenty yeares. In which cafe albeit his Son 

doe nor artaine to that age, yet ſhall the villaine bee 
free, ar (uch rime as he ſhould hane artrained vnco thar 
age. if he had lined % 

The third caſeis , when any Legacy is left to ſome 
godly vie, for rhenallo the-Legacy may be reconered, 
notwirhſtanding the death of thatperſon, to whoſe age 
the Teſtator made relation *. WO 

The fourth caſe is, when the timerendeth to the dil- 
folntion of the Legacy : For exampI&;the Teftator dorh 
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not in maKitig, 


becauſe the condition is here extant : notwith- 
ſtanding becanſciris concluded, that the Legacy in this 
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raine ro the age of one and twenty yeares : In which 
caſe ,” if his:'Sonne die in che meane time, thou mayſt 
obraine the Legacy of tenne pound yearely, varill ſuch 
rime'as the Feſtarors Sonne ſhould haucartained ro 
that ape, if he had.lined f, So likewiſe if a man bequeath 
twenty pound to A.B, to be paidin foure yearesafter 
his che Teſtarors death , who dyeth, and afrer him the 
Legatary dyeth alſo.before rhe foure yeares be expired, 
yer in this caſe, the Executors or Adminiſtrators of the 
Legatary, may recouer the money bequeathed, or fo 
much thereof, as is behind or vnpayed *7. 

| The fift caſe is, when ic is the will and meaning of the 
Teſtator, rhat che Legacy ſhoald bee tran(mitred *. 

Bur if the time of the age bee not ioyned rothe ſub- 
ance of the Legacy,bnt to the Execution or performance 
of the ſame: then the Legatary dying in the mean rime, 
his Execurtors or Adininiftrators may recouer the ſame 
when the time is expired, wherein the Legatary if he had 
lined.ſhould hane accompliſhed thar age *.For example 
the Teftator doch bequearh ro A.B. a hundred pound, 


which he willerh ſhall bee payed, when he ſhall accom- 


pliſh the age of one and rwenty yeares. Afrerrhedearh 
of the Teſtator,the Legarary alſo dycrh,before he have 
accompliſhed rhe age of one and twenty yeares. In this 
caſe the Execurors or: Adminiſtrators of the deceated 
Legatary, may recouer the ſame, when the time is aC- 
compliſhed, wherein the ſaid A B. if he had beene then 
fiving, might hauerecouered the ſame **. Whar if the 
Teſtaror bequearhto a yong Maide a hundred pound , 
for and rowards her marriage. and ſhe dyeth before the 
be married, whether in this caſe, may the Executors or 
Adminiſtrators of the Legarary, recouer the Legacy.a- 
eainſt the Executors of the Teſtator deceaſed, yea or 
no? The deciding of rhis doubr, dorh chiefly depend 
vpon the Teſtators meaning, which if ic may _— 

the 


gracrthee renne pound yearely, vnrill his Sonne doe ar- - 


ſ L.ambiguitatem C 
de viuf:ut.Baid.in d 
L, ficui. . de legex 
Vaſq.deſacceff. pro- 
grefl.lib.3.6 29.13. 
17 Brookscaſesn.50, 
Fulbeck- paraler. 1. 
part, fol.4z.b.quam- 
uisiſta limicatio pro- 
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la pradiQa , quia h3 
rempus IL aw 
ecutionilegati , non- 
fubſtantiz, Vide ad- 
dic.ad Specul. tir. de 
fruRib, &intereſſe. 5. 
1.0-g.lit.q. 

t Bar.ind. L.ficui$- 
hoc aurcm.inGa.Bald 
in eand. L. & in L. 
Sejus. ad Trebel, f. 
Pavk de Caſtrenſ, in 
d.L-ambiguirar, n,z . 
u Bar. & al in d.ig 
hoc auteqn+ per L. ex 
his C. quande dic. 
leg.ced. BY 


15 Lex his verbis.C, 

quindo dit slega.ccd 
& DD. ibid. Vaſq:de 

ſuccef, progrefiiibyy .. 
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rhe queſtion is abſolued. Forthe Teſtators meaning . is 
the predominent rule to be-obſerued, as in many other, 
ſo at{o-in this caſe:Bur if ais meaning, -do not otherwiſe 
appeare then by the bare words formerly recited; for 


at 


\s Bald.conſla,9. IOC OWne part I doe ſubſcribe rotheir opinion, who 


yel.4. Crauer, confil. doe hold the Legacy to bee pure and{imple;nor condi- 


x01. Cour. ince3-1e tonaland conſequentlythatitis transferred tothe Exc- 


tcfitsexr nm rt. verſic. 


Nſetfi !otapparct-Dyer. CULOTS' OI Adminiſtrators'* of the-deceaſed Legat ary, - 
6.59 Faparas. recouerable by chem, eſpecialiyif thee live ymill hee 


W.ttlaaMenod: were marsiageable, though never married **,-But if the 


145 1 26, Legacy had beene giuen ynto her,.in regard of ſpecial! 
zo BalY.inL.9t- marriage with Tome particular man , as I'gine and be- 
rhilrer el. 2+ C.de R- WW" __ -. 

viſcop& Clern.to.& QUEAth £0 A,B. for androward her niarriage., with C.D. 
d.conſ.z4y. Graf. le. Jn this cafe the Legaey s deemed ro be conditionall, or 


gattum.q.q8,n-!. imo if, nc the | . , : 
anteady-ntum eubi- avlcaſt wv conſideration other marnage with C.D. as 


lirzrnisleguumpe- the final! canſe,of rhe Legacy, which otherwiſe hee 
rinon priſe] phecgr: meant notto haue bequeathed; and rcherefore ſhe dying 
Conti 3vT6* beforc that maridage with C.D.the Legacy is excin@t,and 
k Pp 10 0. 8 
21 Menoch.deprz- cannot bee recoucred by her Executors or Adminiſtra- 


ſomp. lib.4-przſ-146. rors?*:; Yetitſhec were contratted with the ſaid C,D- 
n.6. vbi' laufiime de 


hace, 8ſpueBarr.& ÞY WOrds inducing natrimongy , albeit thee died before 
aliosin 1.Tirio cen- folemnly they were married: in-rheface of the Church, 


eum .$ genero.fede 57 55, holden that the Legacy of a hundred pound 15 reco- 
adminiſt.lego 


»: Mznoch.leprz- uerable by her Executors or Adminiſtrators **; much 
ſump. oo more if ſhee were married ro C. D.but died before they 
hogan oy ON c. 014 lie together *3.Mozcouer,if rhe Maid be very poore, 
23 Menoch«d lib.q, Or much aftetedby the Teſtator,wherebyit is probable, 


praſamp, 147. charrhe Teſtaror did bequearh thatſumme;jn regard of 
24 Couar.ind. c.3, 


xerſ.quints. Menoch. her pouerty,,or of kisowneaffeRtion. rather then of the 
d.prai46-012.Grz-. marriage with thar man ; Tn this caſe though ſhee gic 


uet.d. confJ. 107. vbi I? 1 > rhe {a} m: none IJ . Y 
.Lequunrar. Rar. dicir before d marriage, rheLegacy istranſmirred ro 


quod quando3ppore Bier Execuror or Adminiſtrator, as a pure and ſimple 
re po'eſt al:qua c5nes Legacy ne Butit the Teftator, doe bequearh Vnro her 4 


4-Quraquateſtator : » hundred/pound, which he willcth to be paid at the day 


þ as tuifſer rc] Qurus, 


Mona d\cituriale})ep2- of her maTrTage. if the die 1n rhe meane rime, the Le- - 


we conditionale. gacy dieth alfo, and therefore. is net recouerable , by 
| her 


£4 


Of the formes of T, eftaments. 


her Execurors or Adminiſtrators, as hath beer ealready- 251ncod.$r-3.Falb., 
Ieparal. tol. 4q1.Dycre 


a >; * 
declared. *5. * ue. | ſol:5g.Vaſy.deſucceſ, 
pregcell lib.z-$ 297 


Of making an Executor vniuerſally or particularly, 


1 It js lawſull to appoint an Execntor either vninerſally 
or particularly. | 

2 The ontnerſall Executor may enter to-all theTeſtgtors 
goods and cattely , and therefore chargeable with paymend 
of all his debts. 

4 The particular Executor may med#ie with no-'more 
then is allotted orto him.and therefore not charged but acs- 
cording to his portion. | 

4 Aman may dieboth Teftate and inteſtate. in reſþed. 
of his goods. 2 

5s. Of a particular antonjuerſa! Legztary. 2 

CE xvii), 
Þ Hirdly t, an Executpr may bee ordained 
_ either vniuerlally 'or particularly *: vni- a £hereditas.Inſtit. 
uerfally, that is is to ſay, when the Te- debar, infte, Graff, 

a | . ſtaror makerh an Execucor of his whole Le ang 4 
Wi l,or doch commirvato him the diſtri- Firzh.Abridg.ctit.exes 
_burion ofall his goods : or when rhe Teſtator dorfi ap- Wy ep ry 

point an Executor indefinicely, thattis to ſay, withour TOE Bet39e 
any ſigne vaiverſall af who/? or 47.: as T make A. B. my 
Execurtor *: particularly, that is ro ſay, whenthe Te- b E3,C. de mil. tec - 
 ſtarordoth commir the Execurion of ſome part of his fam | 
Will, or the diſpoſing ot ſome part of his gco ds only; 
asifrhe Teſtaror ſhould make thee his Execnror of his 
Plate, or of his goods within the Conary'of Yorke, or cFirzh. Abridg. tir, 
of his debrs one]y ©. _ _— 
Hee + that is made. Executor vniverfallyor ſimply (*” CL, haredieas. de 
may enter to all and fingular tne goods and caticls of Tg pur, f:&ibiC ag- 
the Teſtator 4, and in,thar reſped& is vaiuerſally and 0 Ln a 
et l cr Greis5rooke , & 
{umply chargeable, with'the payment of all and fingutar Fox.&intr.parts.s 3, 


£4 


the. 
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as, wo 


owl 
che debrs and Legacics of the Teftator, fo farre as the 


ſame goodsand carrles doe-extend®, 
| © Tearmes of Law. He f tharis made Executor particularly,cannor med- ; 
a Is wh dle with-any other of the Teſtarors goods and cartels, 
then ſuch whereof he is made Execuror, and is onely ſo 
farce chargeable with che paymener ofthe debts and Le- 
gacies of the Teſtarors, as the portion ofthe goods to 
f Ficzh. &Brook.vbi DIM Allotred doth exrendvaro *: andif there be no,0- 
| ſupra. L.fi heredes rher Execurtor appoinred, the rticatar Executor can- 
deleg1Llegatorim nor meddle with the refidue as Execuror:for touching f 4 
L1G.deimpub.& a). ME orher gocds, che Teſtaror by rhe Lawes of this 
ſub.n.4. Eſt enim ca- Realme, is ſaid ro die inteſtare ®, and ſo may die partly 
__ pays 60 teſtare, and parrlyinteſtate, not only. in reſpe& oftime 
RET (as harh beene before declared ®)bur alſo in reſpet of 
g Fizh-& Brookin place , andof goods *, contrary ro the Ciuill Law. And 
> 199 154 nol therefore if a man have goods in diners Dioceſſes, he | 
19.inprin Brookaitr, may make Executors of his goods inthe one , and die 
adminiſtrator. 7+ 45- inteſtare as rouching his goods in the orher : and if hee 
— Fox make Exccutors indefinitely , they may adminiſter as 
i Ficzhai-cx:curor. Executors, in the one Dioceſſe, and refufe jn-cthe orher, - 


a.16,Brook.cod-ritn anqrake Admiaiſtration of thoſe goods, as þ © one obs of : 


3 Labridgment des inreſtare **. And ſoir js if he hate goods infliners 
caſes,zdr.AgnoDo» uinces *?. And if the Teftatorby his Wil _._ 
mini 1599. tit, exc 4 B. ſhall diſpoſe his goods which be extant irrthe hand 


cut-[ct.nefol.i81, 


45" Ibldebs. and poſſeſſion ofthe ſaid A.B. herebyhe is made Execu- 7 
a8 d, Abridgement , torof thar parcell of goodsremaining inhis cuſtody **. 
CREST: we. And here note f that as an Executor may be made 5 

$ 17.& hac partc$ 4+ Vniuerlſally or particularly ; euen ſo one may be made 4 


4 Ka — - particular or vniuerſall Legatary,in reſpe& of ſome vni- 


ploff. -ac D D. ibid- nerſall or particular Lepacy left by the Teſtaror *: gi 
Graft. Theſavr. core Howbeit, where the Teſtator doth leave allthis ' 
> 10..-op 0p ic 315 goods,orthe reſidue of his goods to ſome perſon, nove fu 


vollb.qic.z.ns. Elſe being appointed Execuror, he to whom ſuch gene- 


m Erica ſzpif. pra- ra]l Legacy is made,ſeemerh robe appointed Execuror ', 78) 
Scat; , obſeruauiin & |! hath . w 7" , 

A Lekinaifcopi ar lealt hee nath beene admitted ro the Adminiſtration eq 
Ebor. of the goods of the deceaſed ®, as heretofore more 


largely. L 


Of the formes of Teſtaments. 


=rT7H 


largely *. Bur if the Teſtaror giue his goods to one per-= 
hw 4 make another | Ce : this —— is 
called Nude Executor, for that he reapeth no-com- 
modiry by the Teſtament *®;And here nore, thar ifa man 
by his Teſtamenr, deuiſe all his Lands and Tenemenrs 
in D. yer leaſes for yeares doe not paſſe by theſe words, 
Lands, and Tenements; for thereby is intended frank- 
cenements or freehold; and nor chattels *2. 


Of making Executors by degrees. 
1 How Execntors are mad: by degrees. x 
2 He that is made Executor inthe firſt degree, is ſaid 
to be inſtituted, the reſt ſubſtituted. 


3 Diners kinds of ſubſtitutions, whereof certaine haue- 


but little vſe in England. | 

4 ofthe diners formes of a vulgar ſubſtitution. 

5. Of the effeFs of ſubſtitutions. | 

6 So long as the Executor inſtituted inthe firit cegree 
way bee Executor, the ſubſtitute is not to bee admitted. 


ted, the ſubſtitute is excluded. 
8 What ifenery Executor hawe # ſeuerall ſubſtitute. 


9. The firſt ſubſtztute-being repelled, whether the reſt bee- 


repelled likewiſe. © . 

10 What if the Executor in the firſt degree die inteſtate. 

I: The adiniſon of the Executor inſtituted in the. firſt- 
degree, doth not alwayes exclude the ſubſtitnte. 

12 The ſubſtitute ought to ſ:cceede in that part and 
quantity, which was aſſigned tothe former Executor. 

13 Where diners be ſubitituted to one,vhether they ſhall 
ſucceed equally or onequally. 

14 Diners caſes whereinthe Executors heing unequally- 
zeſtituted , and the ſame alſo ſubſtituted , doe-ſucceed 
equally, | 

r5 "of the. great” difference betwixt ſubſtituting by 
proper. 


7 x hs one Executor in the firſt degree may be a1mit-+ 


n Supracadpart.$4- 
© Iloade Athon, inle*. 
par, livertatem de ex» 
ccut.Teſtaw, Lindw. 
inc.ſtarurum,derefta 
lib.z.prouinc.conſtir, 
Canr. & in c.relgioſa 
cod.tit.yerbde dum-- 
nis, 
29 Brooks Abridge«. 
ment.tit. Done.l.4k. . 


Ft 


The fourth part 


mm. 


| 


proper names, aud ſubſlituting by names oppelatine. 
16 What if the ſubſtitution be made by both names. 


- .17 What if ſome bee (inſtituted by their proper names. 


others not. 
18 What if it be doubt ſull hy what names they be ſub- 


ſtituted. 


A [..poteft quis.f.de þ 


vole, pub. ſub. Inftit, 


dc vulg,ſub. in princ- , 


Fran. p-ſt glofl. in c. 
vit.de reſta-6. Brooks 
E232. eXccutin 9. 


b d.L. poreſt. & ibi 
DD, Graff. Theſaur 
com.op.$ ſubftiturio. 
Is 
. Ler.L. poteſt. f.de 
. vulg.& pupi'eſub. 
-d Zaſ. Tra. de ſub- 
(Nitin princ, 
<e Vc ſabſtitrio vul. 
garis, pupillaris,cx&- 
plaris, breviloqua , 
compendioſa.dequi- 
bus Ggillatim & co- 
plosC Zaſ.in ſuoprz, 
claro traftatude tub» 
ſticurionibus, 
t Ve de pupillariſub- 
ſtir. & de exemplari, 
quz pupillaris ſubſt, 
idcircocorruit, nem- 
peob defefti patriz 
pareNatis, fine qua 
cconfiſterenon poreſt 
(Ioftit.de pup. ſub, in 


$. xix, 


Ourthly, an Executor may be made either 
Ayr in the firſt degree,or in the ſeconddegree, 
orin the third,fourth.* &c. 


— 


235. & of Exccutors, when he doth ſabſtirute one 
in place ofanother : For example, the Teftator makerh 
his Wite Execurrix, and if thee willnot, or cannor bcc 
Executrix, hee maketh his Sonne Executor and ifhis 

'Son be net Execurtor,he makerh his brotherExecutor *. 
In which example therejbe three degrees, whereof rhe 
Wife is in the 4ar{t: degree, the Sonne.in the ſecond de- 
grce, and the brotherin the third degree {: For looke 
how many ſubſtitutions there bee fucceeding-one anc- 
ther, ſo many degrees there be beſides the principal! 
inſtitution , which: makeththe firſt degree © : and who | 2 


ſo.is Executor inthe firſt degree., he is laid robe inti- 


ſtirured , and they which are Execurorsin the ſecond , 
third, and fourth degrees, are1aid+to bee fubſtituted *, 
There Þ bee divers kinds of ſubſtitutions or forts of 3 
placing of Executorsone after another;* whereof cither 
'becauſe we haue no vie at allfhere in England, or very 
little 8; 1-ſhall onely ſpeake of that vulgar or common 
kind of.{ubſtirution, whereof there is more-vſe. Con- 


cerning the which this is ro be noted, thatit F is Lawtull 4 


forthe 1eſtator ro make {o-many degrees of Executors 


;princs) & conſequenrer cadir exemplaris ſubſtirurio, quum hzc ad pupillaris imitationem ficri 


dignoſcature £ 


Vr de breuiloqua & compendioſa:quarum diſceprationemirum in mo» 


. dum involrzuntſe DD. aquibus nibilfere aliud quam quod ad tacigarionem ſtudioſorum , & ad ob- 
i (curgaterar Te, quz velyitroperdifficilis eft,capere valeas. 
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Of the formes of: Teſtaments. 319 
ashe liſt *, and he may ſubſtirure inrothe place.of one þ Inflir.de vule.fub, 
in princ.L:poteſt-cod 


Fxecutor, either-one or more; and-intothe place of 
many Execurors,he : may ſubſtitute one alone i: likewiſe 
hee may (ubſtitute orordaine many Execurors, and ap-_ 
point ro euery of them a ſeuerall ſubſtitute; ore may 
$ibſtiture one ofthe ſame Execurors to anorher or the 
Teſtaror having inſtiruted diuers Execurors, may ſub- 
ſtitrute Executors to ſome of them, bur nor to others !. 


It isalſo Lawfull for the Teſtator toinftirute an Exe-- | 
cator ſ1mplie, and ro fubſtitute anorher in his place con- 


dirionally ® : or contrariwiſe,to inſtitute pon, 
and to ſubſtirate fimply ® : Simply, I ſay, nor becanſe I 


_ denie any ſubſtitution ro bee condirionall; for indeed 


enery ſubſtieurion is in this re (pect conditionall,becauſe 
cuery ſubſtiture is appointed with this condition,viz, If 
the perſon ro whom he is ſubſticured, will not cr.cannot 
be Execuror 2: Bur I ſay ſimply, when no other condi- 
tion 1s expreſſed or vnderſtood in the {ubſtiturion, rhan 
is exprefſed or vaderſtood in the inſtitution ?. 

Very t many and infinire almoſt,are rhe divers effects 
iſſuing from the divers kinds of ſi ubſticutions 3;rhe diſ- 
courſe whereof would bee much more laborious then 
commodious : -wherefore leatt. I ſhould make long 
harueſt abour-litrle corne, I ſhaltcontenr my felfe with 
declaration of two concluſions, wherby we ray vnder- 
ſtand,whes and howThevulgarſubftirute isro be recciued 
or repelled, ro or from the Execuror ſhip. 


6. The firſt and principall concluſion i-this: ſo long fas 


he which is inſtitured Executor in the firſt degreeſmay+te 
Exccutor, the {ubſticute or he,which is appointed Exe- 
cutor in the ſecond degree, cannot bee admitred to rhe 
Executorſhip ©: and likewifeſo long as-he may be Exe- 
cutor, which is aſignedin the ſecond degree, he thar is 
appointed i in the third degree ts excluded:So by the firit, 
the. ſecond is repelled , by the eden third, by the 
third the fourth.&c, *, 


And , 


tit. ff, 
i $ plures. Inſtir*de 
vulg ſubs 


k - d.$plures, 


1 d.Lparct, & DD, - 
incand L, 


m L:quni liberis de 
rulg,ſub.tf, 


n Liub.conditione. - 
f.de hzred.inſtitudd.”. 


o Iaf in EL, quamdiu.; 
ff.de acquir.hered,in 
prin. Sichard.in Rub. 

| de impub. & al.ſb,C; 
pL. qui-liberis. de 
vulg.ſub.ff. 

q De quibus Zaſius, 
Policus Fumeus, & a 
lj 4n ſuis Trad; de. - 
lubſtituc, 


r L.quamiu. dew 
quirehzredeL cumin - 
reſtamen o-de hated 
Inf, ft. poſt adican. . 
C.de tmrub Sal ſb, 
Grzf.Theſaur, com, 
op. $lub.q.s. 

ſ d Laquamdiu. Zaf, . 
ind TONE bo - 
"We" 


4 L.quidam de-im- 
Pub. & al.ſub,C ,Zaſ. 
an d,T:a&. deſubſtir. 
c.6, verf.quinta con» 
cluſiv. Sed confulas 
Ripam-in L.1-M.vulg. 
ſub.n,187. &c.qui de 
hac qe pluribus diſs 
putat. 
u Zaſ.ind. Tra& de 
ſubſtir.c-1-cmembro 5. 
.concluſ, t-limiras.4. 
x Bar,in L.1,devulg- 
& pup. ſub.ff, nq7. & 
Ripa.ibid,n.185.Dcc. 
in L.poſt aditam, C. 
de impub. &al.ſub.n. 
ho 
y L, poſt aditam.C. 
de impub.8&2ali.ſub,& 
Sichard, jncand.Ln. 
-1,ycrlita deinde, 
z Brooke Abridg. tis. 
adminift, n.45. &tit. 
CXECUTOTNI49. 
4 Odofred, & Fulgo, 
in J.L.poſtaditam- 
b Conftatalias 4 la- 
lone,Sichardo,&alijs 
in d. L. poſt aditam, 
allipnars rationcs , 
quz ramen non tanti 
kunt apud nos moins 
t1; non ramen Crit iN- 
utile illos 4n hac re 
cenſulere. | 
c Zaſ.ind. TraRt.de 


«concluf.1.limi:-1, 


4d Bar,in d.L. 1.de 
-vulg-ſub.n.49.cujus 0+ 


Wwti9,4 15s 


ſSabNtir.c.r.tmembrog. 


pinio communis cf}, 


[teſtimonio GralThe-. . . : &.-96 ** » 8 
frur.cdn.decs Gbti- {abftiturets to be receiuedd :; likewiſe if hee thar is arſt 
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And ifthe + Teftator doe inſtiture dizers Executors, 7 
ſubſtiruting one or moe, ſo longas any one of them, 
which was firſt inſtitured may bee Executor, the ſab- 
firure is not to be admitred®; vnlefſe trhe Teſtator do $ 
appoint to cuery Execuror firſt inſticuted,, his ſeuerall 
ſubſtirute : for thenany one of thoſe firſt inſtituted Exe- 
cutors , not being able or refuſing tobe Executor, his 
ſubſtirute is to bee admitted with the other Executors 
firftinſtiruted ® : Whereas f otherwiſe any one of the 9 
Executors in the firſt degree Lawtully vnderraking the 
Execurorſhip, all the ſubſtirutes are excladed ; not 
only thoſe which are placed inthe ſecond degree, but 
alſo thoſe which be placed in the third.and fourth *, In 


ſo much that f if the Executor vndertaking the office , to 


doe afterwards die inteſt:te, yet the Executors inſtituted 
doe ſtill remaine excluded ?,and fo by rhe Lawes of this 
Realme, the Adminiſtration is robe commirted of the 
reſt of the goods of the Teſtator deceaſed, not Admi- 
niſtred by the Executor *: thereaſon is, for that they 
which are ſubſticuted are made Executors conditional- 
ly ; that is toſay, if hee whichis inſtitured Executor in 
the firſt degree, will not,or cannot be Executor *:wher- 
fore he rhat was firſtinſtirnted Lawfully|, vadertaking 
the Execurorſhip, cannor be ſaid tobe vawilling or vna- 
ble; and fo the condition expireth,and is become deti- 
cient: without the accompliſhment whereof, thar is to 
ſay, volefſe the Execuror 1a the firft degree will not or 
cannot be Executor, the ſubſtitute cannot claime any 
thing Þ. Howbeirif t the Executor inſtituted in the firit 1t 
degree, be depriued of the Execurorſhip , by reaſon of 
his negligence in not performing the Will , thenis the 
ſubfticute -ro be a4mirred< : hkewile, if the Executor 
firſtinſtirmed, norwithſtanding his intermedling, bee 
admirred ro :renounce the Executorſhip , then alſo the 


inſti:ured;doe delay to take vpon him the Executorſhip., 
by 


T2 
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Dh ——_—_ a. Ah. 


by the ſpace of thirty yeares, hee is tobe excluded, and 
the fubltirure-ro be recejued<: bur I ſuppoſe he is not 
ro be excluded by lapſe of leſſer time. vnlefſe the Or- 
dinary doe affigne a certaine time, torake or refuſe the 
Execurorſhip *: likewile.if he thar is firſt inftituted can« 
not be Executor, the ſubſtirure being appoinred vpon 
this condition ,it che former will xot be Executor.never- 
theleffe the (ubſtitute is ro bee admirred ,, as if the for- 
mer Executor had refuleds. And finally, wherefoeuer 
iris likely that the Teftator would have ſubſtitured in 
the caſe notexpreſted , ifhee had remembred the ſame, 
as well as in the caſe expreſſed ; there the ſubſtitute is 
to be admitted,as1frhe ſame caſe had beene expreſſed », 
12. The ſccord concluſtonis ,' chat t the ſabſtitore ſhall 
ſucceede in ſuch part and quanriry-of the Teſtarors 
goods, as was afhigned to him that was inſtituted Execu- 
cor in the former degree, be it more or leſſei : {o thar if 
the inſtituted perſon: were made Execuror of the one 
halfe of the Teſtators goods, the ſubſtitute ſhall be ad- 
micred Executor ofthe one halfe; oriftheinſtitured 
_ perſon were made Executor of a third part, or of goods 
in a certaine place, the {ſubſtitute ſhall ſucceede and be 
1; admittedaccordingly £ And. + if diners be ſubſtituted ro 
one ,, they ſhall ſucceede equally: bur if the ſame ſub- 
{tirutes were alſo inſtituted Executors,and that vnequak 
ly (fox that perhaps to ſome more.ro ſome leſle is allot- 
ted :) Inthis caſe gfany of the inftirured Executors will 
not, or cannot be Executor, the portionof that Exe- 
cutor ſhall not bee equally diſtributed amonegſt the ſub- 
{tirured Executors, bur according to the portion of the 
arſt aſſignation: thar is to ſay,he that is an inſtitured Ex- 
ecutor ofa greater part, ſhall be ſub{tirure of a greater 
part; and he that watiofſtiruted(of lefſe, ſhall be ſubſti- 
rate of lefle ': (aratable andiuſtproportion obſerued:) 
the reaſon is, becauſerthe ſame afteQtion is preſumed in 

theſubſtirarian; which was in the infticution ®, 
L Not 


e laf. in L.quamdiu. 
de acquir. hared, £. 
quam opinionem di» 
cit eſſe communem, 


ng, 
f Vidcinfra6,part$ 
156 


yg Bar.in d.L.r. ff. de 
vulg.ſub, & poſt cum 
Zaſ. in d- Tra. de 
ſubſt.c.1,verb,primus 
effecus, 

h Bar-&Laſ.ybi jupra 


i L.r-C, d.impub, & 
al-ſfub.s & fi Inſtir. de 
vole. ſub. L. 6 plurcs. 
F.Je vulg & pup,ſubs 


k DDan de Tr Mins 4 
fin.in d.S$&fi plures, wn 
de vulg.tub. 


] Bald Paul.de Caftr. 
& Sichare.ind.L:n-de 
impub. & aliz«.wub.C, "A 
Mantic.de conjeR.vit 5 
yollib.s, tite3-R.,26- 

m Minling.ind,s & 
6 Inſtit- de vulg. ſub, 
per Liicerimpecator 
f.deleg,1. & L, pub- 
lius-$ T:tic,. de cond. 
& demon, & Marticy 
ybi ſupra, Ko 
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n L. Vnic. $ ſed ve 
manifcKerur. Ce dc 
cad.tol.&ibi Paul-de 
| Caftr.Sichard,in d.L 
1.dcimpub.& al.ſub. 
col.z.vcr, nec moucr. 
o L-quotics ad Tre, 
beL L-virum $ fiv. de 
rebusdub. f, Dec, in 
 d.Lq1.tv10. Z 

p L-fſub conditione 
dcehzred.inſtit. & ibi 
Ba: Bgld.lmol& al} 
MEr ec eft commus- 
nisſenientia, vteper 
Mantic.de conj*R.vir 
vollib,1o.tit.6 402+ 


q. Dec.ind.L.1.de im 

-o& al.ſub.C.in fin 

| Ss ſccundo.C. 
decad.rol.quod ramE 

intellige ve per Mag- 

ric.de conj*@.vit,vo!, 

li.coait.6.n4g. ci ſeq. 


30 Menoch' de prz- 
fump.libg, praſ.17y, 
n8.laſin L,Jicerim 
peracor delegut. ff.n, 


.43-. 
31 Raioc? dupler. 
3.quia talis conditio 
habet vim reli: ale 
rera, quiaſireſtator 
grauauit harede pri- 
mo loco, quem magis 
dilexit, mujro magis 
heredemſcundo los 
co,quem minus dilcs 
xit.lafvbi.ſub... . 
r.L,non F. 
Vie &ibiDD, 
plius,& Minfng.in 
$ & 6 Iaſtis. de vulp, 


AB. Andifthou-doe nor, then he dotlr appoint another 


. Notwithſtanding , if f rhe Executorsvnequally in- 1, 
ſriruted, bee ſubſtiruted to a Eegatary;.'then in cafe the 
Legatary-will not,or cannor haue the Legacy, rhe fame 
ſhall be equally diuided amongſt the ſubſtirutes ®. 

Orif rhe ſubſtieutesbe equally charged by the Teſta 
tor, then alſorhey ſhall ſucceede equally, notwithſtan- | 
ding they were vnequally inſtituted ©. | 6 

Orit rhe perions inſticured Executors in the firſt de-- | 
gree bee afſtgned condirionally , the ſubſtitutes aſſigned 
fimply ſhall'nor bee charged with the performance of 
that condition ?, volefle they bee ſubſticuted to a con-- 


| 
ditionall Legarary : for then the condirion expreſfed in t 
| 


the former ditpoſition , is vnderftood ro bee repeated 
in the ſab{iitarion; and therefore the ſubſtitute cannot 
obtaine the Legacy withour tire performance of the 
condition 4. Or vnleffe rhe condition, expreſfed in the 
conſtirurion, confift in giuing ; forthen it is repeated in 
the ſubſtiturian : as for example,theTeſtator dork make 
thee his Executor, if thou ſhalt ginerenne pound, ro 


to bee his Executor. Though thou refufe ro gine renne 
pound-to 4 B.yer cannot that other hee Execuror,vn- 0 
lefſe he give ten pound to E. D. +3* becauſe rhis conditi- 


on of giving,exprefied in the inſtitution, is vnderſtood tf 
to be repeated in the ſubſtitution 3?, | F 

Or tifin the ſubſticurion, the perſons ſubſtirured,be 15 tc 
not all named'by one name appellatine. bur euery one eX 
ſcuerally by his owne proper name , then norwith- th 
ſtanding they were firſt inſtirared Executors of vnequal pl 
parts,the diſtribution amongſt themas ſubſtiruresoughr tt; 
to be equall *. = hs 2, 

By-names 'pe//ativein this place, Tvnderftand enery ot 
name., which is common-or may comprehend diuers by 
perſons, or all names except-the-Chriſtianname, or act 


{urname;ofany perſon:as when theTeſtaror doth ſubſti- - 


rure hisExecwtors, his children, tits bret hren.hiis kinsfolke, 
all? 


LL 
' 
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_ 


all which I doe account names appellatiue'in this pre= 


ſent caſe! : the cauſe ofthe difference (as moſt doe 
thinke) is rhe force of this word aud, which word being 


{ Sichard. poſt Paul.: 
de Cafſtr & alios, in 


d.L.rde impub.& al, 


moſtcommonly vſed , and almoſt neceſſary , whereſo- -ſub.C.n.x.in fin. Min- 


ver the Teſtaror doth ſubſtirure divers perſons, by rheir 
ſeuerall proper names, the nature.and force thereof is 
{uch, as it doth make equall diſtribution *; withour the 


- which, the ſubſtitution ſhall bee proportionable ro the 


inſtitution : inſomuch rhar if che 
divers by their proper names , without that word a»; 
as.if the Teſtaror ſay,I ſubſtirure the two TIohnsat Nokes 
Inthis caſe the Executors being inſtitured vnequally in 
the firſt degree, the (abſticures are toſucceed vnequally 
likewiſe *. 


16 Bur what tif the Teſtators doe ſubſtitute by both 


kind of names, a{well by the appellariue, as by the pro- 
per names: or. whar if ſome be ({ubftiruted by the proper 


names, others by ſome name appellariue : whar if it bee. 


doubtfull by wherher.kind of name they were ſubſtitu- 
ted: whether in theſe 'cafes,, ought the ſubſtitaresro 
ſucceed equally, or vnequalty, accordingro the propor- 
tion of the ſubſtitution * 2. 

When the ſubſtitution is made by both names joyntly, 
weare to conſider , whether the names appellariue, or 
the proper names haue the firſt place in the diſpoſition : 
For if the appellatine go before,then the ſubſticutes are 
robeadmirred, as if their proper names were not ar all 
expreſſed, thar is to ſay, according to the proportionof 
the inſtirurion : but ifthe proper names enioy the firſt 
place,then the ſubſticutes are admitrred equally,norwith- 
ftandingtheir vnequal] inſtitution ?. ©. 


ſing, &VigLin d. $f 


ex diſparibus. 


t Paul, deCaſtro.laf. 
& Sichard. in d L.r. 


de impub,& alys ſub, 
eſtator doc ſubſtitute C- 


u idem Caſtrenſ(:aſ, 
Stchard.in g.L.1, | 


x Hasqueſtiones ct 
muſris als cxpediras 
habetlaſind.L-:. 


; y lak% Sichar, n d, 


L.1-yuz opiniocoms 
munis eſt, quam etia 
aduerſus Curtium de 


77 When tfome be ſubſtituted by their proper names ,, fendir Viglius,in 4.S 


others by names appel/ariue ; they which be ſubſtituted *5i exdilparibus.In- 


by their proper names doe ſucceed equally : the others 
according to the proportion of their inſtitution 7 


L' 3 ſub- 


ſits de yulg. & pupil, 
{ub.n.7. 


| z laſ:poſt. Salices.in, 
When iris doubttull, by whether names they bee. *E + 


\ The fourth part 
ſubſtirured ( for that perhaps the witnefſes doe not re- 

a BarinL.r. f,de member what manner ofwordsthe Teftator did vſc:;)in 

vulg.ct pupil, ſw> Tal. his caſe, they ſhall ſacceede according tothe propor- 


.L .C - * #4 . - 
Saber 0d. tion of their inſtirution ?, 


_— 


How many may be appointed Executors. 


r Fither oze alone , or pmoe perſons may bee appointed 
Executors, _— 
2 What ifthe Teitator make all the world his Executor. 
3 What if he ſay, I make thepoore my Executor,or the 
Church.or my kinne, 
4 Wheve diners be named Executors, all are tobe ad- 
mitted, and not one without the reſt, 
5 The extenſions of this former concluſion. x 
6 The limitations of the ſam: concluſion: 
7 Whether the Executor of the Executor is to be toyned: 
with the Executor ſurnining. | 
8 What if the Executor*ſuruining die inteſtate. 
o The Executor of the Executor , may ſometimesbee 
ſued as Execntor in his owne wrong. 
ro Ifthe 3mpediment be not long, the Executor is tobe 
expeted. 
+ One of the Executors may execute when the reſi 
refieſe. | 
ry Whether the coexecutor be excluded by his refuſal 
before the Ordinary. | 
13 Other caſes wherein 0ue Executor alone may ſut , 
ar be ſued without his fellowes. 


L- 


, £2 


14 Whether one Executor may ſue another. G 
& Certaine- caſes wherein oxe Executtor may ſue an WW © 
e&fnher. | jo 
16 How the goods are to be diſtributed among the Ex- C 
ecutors, towhom the Teſtator giueth the reſidue. 5 
1p If the Teflator make the Child in the Mothers wombe WU 2 
 Execntor, and the Mother bring forthtwo or three chil- Ll 


aren 


Of the formes of Teſtaments, 


dren at on: birth , they are all to be admittedExecutors, 
| 18 If the Teſtator doe bequeath an hundred pound to the * 
; | Childe inthe Mothers wombe, and the Mother is delinered ; 
of twoor three, whether are each of them to hawe an hundred | 
pound, or but one hundred amongſt them ? 
19 What if the Teſtator make his Wife and the Child in 
her wombe Executors. willing that if it be a man Child, he 


? to haue tro parts of t/2e refeae of his goods , and his Wife 
but one: endif it be a woman Child, then biew ife to have 
. two parts, aud his Daughter but one. Admit now. the 
5 Motler hawe both @ Senne aud « Daughter at one birth, , 
how is the goeds to be diſtributed? - 
9 X%. 
! | dem one perſon} may be appointed 
Executor alone, or diuers perl{ons to- | 
4. gether *,cuen as many as the Teſtaror liſt oY 
3 to appoint , fo that f the namber be not þ Porcius. in d.$ & 
infiniee , as to ſay, I doe make all the vyoum Km cen 
Z men of the world my Executors >: forto appoint Exe- 5 lice Graff 
cators in that ſort, were an argument thatthe Teſtator Theſaur,com.op.$In 
1 "were not of perfect mind and memory * ; Beſides that ir fiurio, «. 13. _— | | 
is impoſlible 4forall ro execute,and therefore avoid af- mogis communein 2 
ſ# : {ignation, at leaſt in effect ©. Bur + if the Teſtaror make nempe hujuimodi in- 
the poore his Executors, or the Chxrch, orhis kinne , —_— emo 
ill giving to them the reſidue of his 700ds. ajibeit he doe efeSuirritam, & in- 
10t declare which poore., what Church. or which kins- an*mreddi, _ 
7 folkes, neuerthelefſe the diſpoſition is not voide,as elſe- © n275195in = 
. where is declared £, d IdemPorciur.ibid. 
4 When + the Teſtator doth make diuers perions © CEORER 
» © H{Exccutors, they are all to bee admittedrothe Execu- | rae 5 Bovks 
torſhip , and not-one alone withour the reſt 5, which de Dyer.folt60. 
Foy conclution is diuerſly both Extended and hmirted. ; ia tib.s, Slane, 
5 Theft firitextenfionis; that albeir the Tefſtaror doe a 
rhe 2Ppoint his owne Sonne, and a ſtranger his Execurors ; 
$70 ac ftrangerif hee can and will, 1 15tO bee admitted with 


The fourth part 


_— 


' the Teſtarors Sonne : for howſveuer in this caſe by the 


h Gloft, &Bar.inL. 
Gallus $ quidam re 
Re.ff.delib,& poſthn. 
Grall Theſaur, cow. 
ap. $ laſticutio, q. 20, 
NG, 

z Quippe ccfſante 
cauſa, & ratione juris 
ciuilis nimirum inſti» 
tucndi neceficate , 
ceſſar & iplius legis 
effeus c, cum ceſ+ 
ſante de app.extra. 
k 1-quidam, C.de 


| verbiſig. Manric, de 


conjett. vic. vol lids 
tit.3,1 19. 

I], deL quidam, &4b1. 
Ba:.& laſ.. 

m Infrag.part. $.9.& 
JÞj.rre-cexcantlimita» 
tiones. 

n Io.deAthon. in le- 
gatin. libertatew. de 
exccu.teſta,Brouk, A» 
bridg.tit. exec n-117. 
Inrellge in executos» 
ribus hereditarem 
adcuntitus, al:as in- 
diſtine in vtreque 
caſu non eſt verum. 

© c.re}:£1o\a- F lane, 


&e ceſtalib.s. 


p d«$ ſane &ibi Do- 


mini.& Phy,Fr anc. 


Ciuill Law , the Teſtarors Sonne is vaderftood ro bee 
inſtiruted in the firſt-degree, andthe ſtranger no more 
bar ſubſticured; or appcinted'in the ſecond degree, and 
ſo to be admirred; incaſe the Sonne cannor or will not 
bee Executor *, yet by the Lawes and cuſtoms ofthis 
Realme, it is otherwiſe , and both are to be admitted 
alike'?. 

The ſecondextenſion is,that although the Executors 
be appointedalrernatinely, or diſmnGtively : As for.cx- 
ample, the I eſtator makerh AB. or C.D. his Executors:. 
In this cafe both the perſons are to be admitted Execu- 
tors £,and this word,or.,in fauour of Teſtaments is taken 
for ard, and loitis in effeft, as if the Teſtator had (aid, 1 
make A.Z. and: C.D. my Executors;, ſauing-in-certaine 
caſes elſe where expreſſed ”. | 

The third exrenſton is, that where there bee diaers 
Executors, the ation commenced bythem., or againſt 
them, ought to be commenced in all rheir names, and 
not in the.name of ſome. ofrhem onely ®. 

The Þ limications of the former concluſion are many, 6 
butrhey mayall almeſt be reducedto two, whereof the 
fcſt is, whenthe other coexecntor caxz; be Executor ": 
the ſecond is when he wil/ not vndertake the Executor- 
ſhip ?. For the better vnderftanding of the which two 
limiarians; Firft, concerning the former of them wee 
are to note.,, whether the impedimentbe perpetual! or 
temporeall. 

If the impediment be perpetnal, becauſe perhaps the 
COEXCCUtor-is dead, or perhaps ſuch a perſon as is vt- 
tcrly 1ncapable of an Executorſhip , then hee thar is 
liuing and able to execute, may be admitted to the Exe- 
cutorſhip; norwirhitandingrthe impeditnent of the co- 


q.d.$ſene&ibidem executor 9, vnlefle the Teftaror-did will expreſly, thar 


Franc.& al, 


x, Eods $ ſapein fin 


the one ſhould not execute withour rhe other -: orther- 
wile if }. rwo. bee appointed Executors, andthe one'7 
maketh 
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Py". 4 
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maketh his Teſtament, wherin he nameth his Execuror, 


'& dieth. hisExecuror ſuruiuing:In this caſe the Execuror ' 


of the Executor, is notto betoyned with the Executor 

ſuruiving:neirher in the execation of thewil;nor in ſuits 

or ations*®. Andifthe Execurtor of the Executor, haue 

any goods or cartels in his hand, which did belong to the 

firſt Teſtator , the Executor of rhe ſame Teftator ſur- 

niving,, may haue an ation againſt the Executor of the 

8 Executor for the {ame ® : In ſomuch thatifthe f Execu- 

cor ſurntuing, doe afterwards dic inteſtate , yet may nor 

the Executor of the Executor meddle with the goods 

of the former Teſtator: forthe powerofrthe Executor 

who dyed firſt, was determined by his death, rhe other 

then ſuruiuing * : and the Ordinary in this caſe may 

| commir-the Adminiſtration of the goods of the {urui- 
' uing Executor, who died afrerwardsinteſtare, ro the 
Widdow., or to the next of his kin:and may alſo commir 
the Adminiſtration of the goods of the former Teftator 
not before adminiſtred, to the Widdow. or next of kin 
1 9to the ſame Teftator y. And + it the Executor of the 
Executor who dyed firſt, medd}e with che goods of the 

'6 firſt Teſtaror , hee may bee ſued by creditors of the 

, firſt Teſtator, as Executorin his owne wrong *. | 

19 TIfthe + impediment be not perpetual, but temporal); 
then wee are to-confider, whether the ſame be like to 
endure for a long time; or bur for a ſhort time: If the 
impedimenrbe like ro continue long , for that perhaps 
the coexecutor is beyond the Seas, or in ſore by-place 
farre diſtant 2, -or for that peraduenrure the coexecutor 

s yet vnborne, or but.a babe (for ſuch perſons may be 
named Execurtors ® :) then the other Executoris to be 
21mitted in the meane time<, for the Law would not 
that mens Teſtamenrs or laſt Wils ſhould be deferred, 
* bur with all convenient ſpeed executed & performed * : 
r Bur if.the impediment be- but of a ſhorr time, then the 
*R oneExecutoris to expeR hisfellow,& is not inthe mean 
e7 f 4 | time 


f 4.$ ſane 8&ibi glo 
t Brook. Abridg. tit, 
EXCCULTOT,N%Y 24360, 


u Brook-tic,cxecurot 
N-99. 


x Brook, tit, execus 
ror N-149, 


y Eod.n-1494 
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Io. And-ind $ſanc, 


quod ramen vyerum 
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Simode Prztis. De 
Interp-vir,yolfol: gs 
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f D.c religioa. 5 ſa- 
ne,dcteſta. libs. 
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& n, 77-Do.Cokcib. 
$.[n Middletons caſe 
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time to admitted alone to the Executorſhip ©. 

When Þ the Execuror may vndertake the Execntor:- x; 
ſhip,but doth refaſeſo to doe, then is the other Execu- 
ror to be admitted alone, and may execute the Will, or 
commence any ſure, .or bee ſuedalone , asif none 0» 
ther had beene named Executor f. Which concluſion 
is true, ifthe Executor refuſing doe fill perſcuere in his 
vawillingneſfſe : but + ifhe alter his minde, and after- 12 
wards become willing, then ſo longas the Execuror 
who prooued the will is lining, (his former refuſall be- 
fore the Ordinarie notwithſtanding) hee may by the 
Lawes and cuſtomes of this Realme, ioyne with the 0- x4 
ther Executor , who prooved the Will 8. And if hee 
releaſe any debt due to the Teftator, the releaſe is as 
\ufhcient , as if he had never refuſed h, Which is to bee | 
vnderſtood , if hee releaſe before indgemenr, bur after 15 
iadgemenrt, being no party in the ſure, he cannot ac-- 
knowledge farisfaction, becauſe he was notprinyto the 
iudgement 3? Or if one releaſe, and afterwards take 
adminiſtration of a mans goods dying inteſtate, this ſhal! 
not barre him, bur that he may recouer the debr, as ad- 
miniftrator vnto him to whom the debt was due 33, the 
reaſon 18 euident, becauſe the right of the action was. 
not in him art the time of the releaſe 3+. Totheſe wo 
limitations may athird be added, whereby one Executor 
maylue orbe ſued, without the other coexecuror:name- 
ly, fwhen no exception is made againſt the proceedings 1; 
by the party ' : Hereunto alſo may be added a fourth 1 
mitarion, that tstoſay, whenany one of the Execurtors, 

dorh ſel} ſome ofthe Teftators goods for a ſumme of 
money; for thenthat Execuror which ſold the goods , 
may himlſelfe alone ſue for the money due for the ſame 
goods *®, Whar if the Teſtator make rwo Execurors, 
whereof the one refuſeth, and the other proueth the 
Will, who afterwards, maketh others as Executors,and 
dyert. Whether may theſe Executors ofthe Executor . 


fye 
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mm. 


- ſue for the debt duero the firſt Teſtaror, or the ſarui. 


uing Executor who refuſed? Iris holden.chat he which 
did refuſe the Execurorſhip , cannor aſſume that office 
after the death of his fellovr Execntor. And'therefore 
rhe Executors of the deceaſed Execuror, may ſte or bee 
ſued, for the debt of the firſt Teſtator, and nor the ſur 
uining Executor, who did refuſe the Executorſhip , 
whileft his coexecutor liued 35. And this may ſtand, for 
a:firſt limitation, wherein one Executorg may ſue or bee 


 ſaed withour the other. 


Furthermore it isto bee noted, that when the Teſta- 


x, tor doth make divers Executors, if t any of them doe 


get the poſſeſhon of the goods of the Teſtator, the 0- 
ther Executor hath no aCtion for recouery of the ſame 
g00ds, or any part thereof 1; for one Execuror cannot 


15 ſue another, Howbeit Þ if the Teſtaror make divers 


Executors,and do bequeath to the one of them the reſi- 


35 Dyer.fo.160.n44 


| Brooktir. exeo. ts 
98.part.6.Y.; Y 


dae of his goods:it is not onely lawfull for him ro whom 


they are bequeathed, to retaine rhe ſame; bur alſo if the 
other Execuror enter rhereunto, hee is ſubject ro an 
action of treſpaſle n, Likewiſe , ifthe Teſtator doe be- 
queath vnro all his Execurtors the reſtdue of his goods , 
che ſame ought to be equally diſtributed amonegft them : 
In which caſe I ſuppoſe the office of the Ordinary ro 
whom they are accountable, is of grear authority; if one 
ofthem ſeeke ro defraud anorher *. Which is tobe vn- 
derſtood whileſt rhe faid Executors be yer lining, for if 


. any of rhem happen to die, his part ſhall acrueto the 


Exccutor ſuruiuiog .Volefſe the Teftator by hisWill,did 
declare that rhe reſidue of his goods ſhould bee equally 
deuided amoneft them ; for theſe words,” equally to be 
denided; in a Will , doe make a Tenancy in Common. 
In which caſe, if avy of them die, the others ſaruiuing, 
yet neuertheleſſe theExecutors or Adminiſtrators of the 
party dying , may recouer ſuch parc ofthe deceaſeds 


g00ds.vnadeuided, as he himſelfe ſhould haue had, if he- 


had! 


n Brook.d,tit. exec: 
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27 Ratio eſtquia non 
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had lined 3*, Or if the Teſtator, making divers. Execu- 
tors, doe bequeath to euery of them a hundred-pound 
choagh.one of chem die, rhe others ſurniuing, yer-char 
hundred pound ſhall not accrew vato rhe (urutuours, 
burſhall belong vato the-Execurors or Adminiſtrators 
of the deceafed, as a diſtin Legacy 37. 


Buttwhar ifthe Teſtator make many Executors,giuing 


them the reſidue of his goods , of which Executors he 
namerh one by his proper name,rhe reſt by a name col- 
lective : As for example, the Teftator ſaith, I make my 
Brother and his Children my Executors, to whom I be- 
queath the reſt of my cleare goods : whether in this caſe 
ought the Farber to haue as much as all his Children, 
or whether ought euery Childerohaue as much as the 
Father ? I ſuppole that in this caſe the reſidue of the 
deaths part ought to bee deuided into twe parts, and 
thar the Father ought to haue as much as all the Chil- 
dren? : for it.is deliuered for a rule, that where diuers 
perſons he comprehended vnder one name colettiue., 
wich another third perſon, then all they which be in- 
cluded vnder that ene name , doe repreſentone onely 
perſon 4, Of which rule, neuerthelefle there be divers 
exceptions .: One is, when the Teſtator willeth the 
ſaid goods tro bee equally dinided amongſt rhem -. 
Anotheris , when the Children were nor borne at 
the time of the making of the Teſtament f The 
third,and thar is generall, is when the Teſtator meanerh 
that ezery perſon ſhall haue a like portion * : for in 
thoſe caſesthe rule doth not hold, bur diſtriburion is to 
be made according ro the number ofthe perfons : that is 


roſay, if there be three perſons, then the reſidue of the 


deaths part is to be diuidedinto three parrs;&if rhere be 
toure perſons,then into foure parts; and ifthere be moe, 
then into moe parts; euery part equall for euery perſon. 

It T rhe Teſtator doe appointthe Child in the Mo- 


thers wombe his Executor , and it falleth our thar the. 


Mother 


E 


_ 
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Morher doth bring forth two or three Children at thar 
one burthen , they are all ro be admired Executors * : 
Andas they are all tobe admitred to the Executorſhip, 
ſo are they all ro enioy the Legacie. And therfore if the 
Teſtator ſay , I doe bequeath a hundred pound tothe 
Child inthe Mothers wombe., and it ſhe doth beare two 
or three Children, the Legacie is to be diuided amon 
them *. Bur if the Teſtator ſay , if my Wite ſhall bring 
forth any Child, I giue ro the ſame an hundred pound; 
and ſhe bring forth rwo or three Children; in this caſe 
every Child may obraine an hundred pound, if the Te- 
ſtators goods doe ſuffice toſatisfre the ſame ?, vnleſſe it: 
be prooued,thar it was the Teſtators meaning that they 
ſhould have no more. but an hundred pound amongſt 
them *, | 

Whar ſhall wee ſay to rhisqueſtion. The f Teſtator 
makerhthe Child in the Mothers wombe Executor,and 
willeth that if ir be a man Child,he ſhall have rwo parts 
of the reſidue of his goods; and the Mother but one;and 


 Kir be a woman Child, that then the Mother ſhall have 


rwo parts of the ſaid reſidue, and the Daughrerburone: 
The Will being thus framed,the Mother bringerh forth 


- a Sonne anda Daughter, how muchof the Teſtators 


19 


goods is due te each perſon?. In this caſe every perſon 
is to haue 2 portion an{werable ro the rate or proporti- 
on of the Teſtaror * ; thar is toſay, the Sonne thall haue 
twice ſo much as the Mother, and the Mother twice ſo 
muchas the Daughrer : for example the reſidue.of the 
Teſtators goods ariſing ro ſeauen ſcore pounds,the;Son 
ought ro haue foureſcore —_— the Mother forty.and 
the Daughter twenty : fo the Mother hath double fo 
much as the Daughrer, and the Sonne hath doubleſo 
much as the Mother. 

Bur what t if the Will being fuch as before 22z. that 
the iſſue being maſculine, ſhall haue two parrs , andthe 
Mother but one : and being feminine. to haue but one 


- part. 
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part, and the Mother two: the Mother doth bring forth 
an Hermophrodite, or perſon hauing the parts both of a 

.man :nd a woman : whether ſhall this Hermophrodie 

| haue fo much as if rwo Children male and female had 

| beene both borne ? The Hermophrodire can haue bur 

- one partion: that is toſay, the portion due to that Sexe 

b L.queritur, f. de whereof rhe Hermophrodirte doth moſt participate *: 


——__ 44Bar.ing, and if that alſo bee doubrfull, itis to be preſumed ac- 
\L quarixur, cording to the mare worthy kinde, 


Of thoſe things which doe appertaine to the ap- 


parance of the T eſtamenr. 


1 Emery Teſtament is to bee proued by witneſſes , or by 
writing. 
2 Two witneſſes needfull, and two ſufficient. 
3 What if the witzeſſes bee not free from all exception, 
whether doth the number ſupply the defect. 
4 Sometimes one witneſſe is ſufficient. 
s Emery one may be a witneſſe which is not forbidden. 
6 Three eſpeciall cauſes, which doe miniſter exceptions 
egainſt witneſſes. 
7 Who are excluded for their diſhoneſty. 
8 AU malefattors are not repelled from witneſſme. 
9 Who are excluded for want > incgment and how long. 
10 Whoare excluded for affeGion, and how farre. 
it Whether « Legatarie may be awitneſſe. 
12 Whether a Woman maybe a wilneſſe. 
13 Whether a poore man may be a witneſſe. 


H. XJ. | 
fg Auing ſpoken of the gemerall interna? 
forme, common to every Teſtament, that 
1s ro ſay, ofthe making of an Executor : 
now let ys returne to the gererall exter- 
ual forme , thit is to ſay, the forme 
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cither by witnefſe, or by writing *. 


Of proofe by writing , it followeth afterwards ipthe 
handling of the particular forme of written Teſtaments ®, 
Concerning proofe to bee made by witneſſes , two 
things are eſpectally ro be examined : Firſt, how many 
witneſſes are required for the full proofe ofa Teſtament 
or laſt Will : Secondly , what manner perſons may bee 


receiued for witnefles. 


a 


whereby euery Feſtamenr may Lawfully appeare, 
t Wherefore f thar Wils and Teftamenrs may Lawful- 
ly appeate, itis requiſire that there be ſufficient proofe, 


> Forthe »»# r,By tthe Lawes and cuftomes of this 
Realme , two Witneſſes are needfall<, and againe two 
are ſufficieat. So thar as it is not neceffary to haueany 


more then two, ſo itis vaine to haue no more but one®. 


For the berter vnderſtanding ofthe which twofold con- 


cluſion : 


Firft, where it is affirmed that two witneſſes be ſuf- 
ficient; rhar is to bee vaderſtood, in caſe the ſame two 
witneſſes, be withour cauſe of exceprion * : burif they 
be notlawfull wirneſſes,rwo alone are nor ſufficient for 


the proofe ofa laſt WH, at che leaſt where the ſame is 


to be proued in forme of Law. 


3 Bur whar if + the witneſſes bee not free from all ex- 
ception, bur yerare more in number then rwo, ſuppoſe 
three or foure : whether. be they ſufficient for praofe of &ibi-D D. 


the Will? Ir may bee anſwered, rhar it the exceprions 


whereunto the witneſſes are ſubie,be light or ſlender, 


ſuch as do in part diminiſh the credirte. of their Teſtimo=- 
ny,as the exception of friendſhip , domeſticitie, or of 


ſuſpicion of ſome ſmall fault , there rhe namber dorh 
ſupply the defe&;& (o the teitimonie ofchree witnefles, 
not altogether clear from thiole excepttons,ts as theTe- 


ſtimonie of rwo witneſſes, without all exc 


:10n *: Bur 


when the exceptions whereuntothe wimneflcrbe ſubie& 
arc great and heinous;as the exception of periury,which 


doth 
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doth-ytterly extinguiſh all rhe credire.of the depoſiti- 
i Maſcard.deprobac- on i; or when the witneſſes areſ{ubiect ro double excep- © 
993 Ha9h nel or tion 5 or when the Law doth refiſtthe examinarion ! of 
reg. 1refupp-to- - the witneſſes, as of thoſe that be perpetually mad, or 
k Saacez.lib. recep» haye no vnderſtanding, or when the defettis not inthe 
- 4 vj" 60% pad perſon , but in the depoſition ", in theſe and like caſes 
cluſrir.dereſtib.con= the number doth not. ſupply rhe defet, but the Teſti- 


cluſ.7,n.13+ Hyp. de ofthem all is 3s the Teſtimany cf none ”, 
Marfy.Sing.385. Me- money y 


| Nach deatbr, judelib. Secondly, where Þ it is affirmed that one witneſle is 4 


2-caf. gg. Grauettz., as none, yer ſuch. is the power andauthority of the Te- 


coz! 249. _...__-ſtator,.hat he may ordain that thar onewirnes ſhal make 
I Felia 1n c-di]eQi.de 


accuſ.extt.Parifcons 2 full proote: as.it.the ITeftator commir ſomewhar in . 


M.52n.$2,vol.4.- , ſecret, ynto him (being loch perhaps that any orher 
mw Ruin.conl-149-159% 11, ould know thereof) and willerh.in his life, thar that 
vol.5.Gabr.lib.x.com- . , 
concluſ. ti.dexcfitb, perſon alone ſhall be credited forthe declaration of his 
0 ks Will.: In this cafe tharone perſon alone is ſufficient to 
et | ka proue the contents of the laſt Will and Teſtament of 
o..Theopom.f.de rhe perſon deceaſed 2... ':. 

dore przleg, Oidev. For the ſecond queſtion: that is to ſay, what manner of 


de p:obacs foha86.D. : - þ : ; 
als perſons are to be recejued far witneſſes; This may be de- 


linered fora rule,that t whatſocuer perſon is not by Jaw -£ 


forbidden to bea witneffe,, the ſame perſon jsto be ad- 

p La 1F,deteftib- qiitred ?, This rule is ſhort; bur if we ſhould deſcendtro 
| the exceptions,and ſhew.in particular, whar pexſons are 

in this caſe forbidden ro beare Teſtimony by the Ciuill 

q 1d quod pluſqurr and Ecclefjaſticall Lawes, wee ſhould indir a matter of 
ax" \ of #5 ſuch diſcourſe., as the ſame ſhould farre exceede the 
rurTraRtawsdereſti- Quantitie of rhis ſmall volume : for.there be many v9- 
busprobandis,velrc- [ymes. of this argument onely 4. Beſides ir is a matter 
nm=g'e 4 Var ale herein very much is left tothe diſcreet confideration 
5 L.3-$ 1-deteftibus Of thre circumſped Iudge *, ſothar it is very hird alſo.to 


© Bar-Ball, KcaVjin preſcribe any certaiaty in this behalfe ©; onely Twill 


d.L.36 1. remember three f ſpeciall cauſes whereby the wirncſſes 6 


© Has cauſas velati arenot 0977 exceptione mujores: the firit is diſhoneſty 
pi x61pu3s PII'S4'7 in maners:the ſecond is wanr of indgement or vaderſtan- 
ryrAlbericus int: :& oy 


Fercktib.varts, | ding;the rhirdls affection moreto the one party then to 
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7+ The firſt | canſe doth miniſter-exceprion, not onely 
againſt periured orforſworne perſons #, bur alſoagainft 
all other Malefa&tors , or Eawbreakers*, which by any 
crime by them-commitred, become infamous ? for it is 
ſaid ro be a dignitie,to be a witneſſe *. Burall ſuck per- 
ſons as are infamous by their euil life,the Eaw eſteem- 


eth ynworthy of any dignity *,which alſo ponderethtlie y 


credite of each mans ſaying,with the grauity of his life *; 
$ and therefore lighr life, light credite alſo. Howbeit f a- 
moneſt many limitations of this exception, dawne from 
the euill life of che witneſſe ©, this is one, that ifany 
man having commirted any crime, (perivry excepted ©) 
hath reformed his manners,cleare from his former faulr, 
and hath lined honeſtly , and laudably by the ſpace of 


three yeares before his ſaid prodution, ſuch a perforvis- 


not repelled from being a witneſſe ©, 

9 The ſecond t- cauſe doth:comprehend childrenf; 
idiots 8, lunaticke perlons *\, and ſuch like of whom it 
may. bee ſaid as ofthe former : that as they which re- 
forme rheir euill manners.and afrerwards line an honeſt 
and commendable life , are not to be repelled;(o theſe 
perſons being alreredin rheir knowledge,'thar is roſay, 
the Chitdbeinggrownto yeares of diſcrerion.the idiote 
made wile, orthe lunatike perton not diſtrated by his 
fr, or frenſte, then their Teſtimony is to be recciued 
euen-of thoſe rhings which were- done during the rime 
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Jur.6. 
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bar.corcl1168:n.16. - 
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verb.turiofus.Cipeg. 


Tract, de teftth. reg, - 


114 - Bar, TraQ., ds 


rcfhib, 1.98, ybicons 
differentiam - 


of their minority , or madnes *, ſo'rharthey were not -#tcr lulios & fatuas, - 


-h d.$reſtes & Min. 


veterly voide of vaderſtanding inthoſe former eſtates '. 5, i eniob. tnx, 


36 The third © cauſe, which isaffe&tion, doth reachvnto de Curator. ,vbi; dis - 


thoſe witneſſes which bee of kinred or alliance.”, or finguir inter. ſurio. - 
ſum & mente captum- 


which be. Tenants, Seruants, .0r of chehouſhold of the ;. AngelAre.in.d.s : 
party producting them * , .and to the» enemies of the- teſtes, Alberic.Tratt. 


party againftwhom they arc produfted * : Item to all CS. 
probac.verb.furioſusconct$28. 1 lul.Clar.-praRt cfal.qzg. Albericei.traQ.fteg.ngtg m- Dequi-: 
dus Alberic.d-TraRt.c.4.% Hedor, Amiliusarat.deteſtivusyerbaſſinis. n 
idem Alberic.d.traR,c.z, © | | 
dXc:cong] 899.QUarenus vero reciprenagus, Campeniuitiaddeteſtt.rep v7, 


thoſe 
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thoſe. which-are torcape any benefit by their depoſitt- 
on ?: wherein (as in many thingselſe) very much is at- 
txibured ro rhe diſcretion of the .Iudge , who as rhe 
kinredor afhiaiticbetwixr the wiznefles and the party, is 


neare or farre off; the feare.of Tenant, or Seruant , of 


the diſpleaſure of his Lord and 


10,1;13413;14,154. Ee Enmitie betwixt the witneſſe 


Maſter, great or little, 
and FRARRErTE Party. 


hore -or- 001d 5 or the commodity of the witnefle 15 to 
reape more or. tefle';, So the y-ile Iudge ought ro pgiue 
more op lefſe credite to their ſayings and depokiions % 

What ſhall we ſay ofthe Teſtimony of cheſe perſons, 
namely,of a-Legatary.of a woman.and ofa poore man ? 


1 ſuppoſe the. + Teſtimony of the Legararie to bee 1, 


good for: the reſt of the Will *, but not for his owne 
Legacy * :andrtherefore where there bee but twowit- 
nefles of a Will,wherein either of them harh ſomewhat 
bequeathed'vaco him,this will isnotſyffticiently proved 
for thoſe. Legacies * bur :for the reſt:of the Will it 
{cemerh to be ſufficiently prooued *, 

A woman Tis allo a good witneſſein this caſe by the 1; 
Lawes Eccheitafticall * ; And whatſoever diners doe 
wiite , that a woman1s.not withourall exception 7, be- 
cauſe ofthe inconftancy & frailry of the feminine Sexe. 


whereby they may the ſooner 


bee corrupted * : yet [ 


take it thar their Teſtimony is ſo'good;thara Teſtament 


may be proued by two women 

without exception * * | 
A poore f man likewiſe, bein 

forbidden-to be a witneſle ®, 


alone, being other wilc 


gan honeſt man, is not 11 


rig communis eſt, Couar.ind.c,.cum cſſ-e. n.r4. b Vivius Theſaur. com. op. yerb. teſtis, 


Tu yero luſtinianifta, vide Gab.lib.1.comronclal. tit, de tefiib. co 
paupergicſte, varie tim ampharagtuwlmwicarae ! -,7 |; ;, * - 
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þ p He t particular formes of Teſtaments be no 
4  KAIBQS fewer in number, then are the ſeuerall 
C 4 ) RE kinds of Teſtaments : For every kind hath 
M SEPA his particular forme, by the which itdiffe- 
f reth from the reſt * | 
| The ſeueral)! kinds of Teftaments are theſe : that is to 
£ ſay, Some be ſolemne Teſtaments,& ſome be vnlolemne: 
_- fome written, & ſome nuncupariue :{ome priuiledged, and 
& ſome vnpriviledged ®. Of the particular formes of enery 
5 of which kind, albeir I haue already ſaid ſomching in their 
S, {cuerall definitions:yernowfalfo it fhall not ke inwaine to 
2 adde thereunto theſe thingstollowing. | 
et Of the forme ofa ſolemne Teſtament. 
"4 x Diners things ought to concurre to the forme of a ſo+ 
Jat /emne Teſtament. 
ed 2 No mantyed to the obſernation of this ſolemne formes 
"n $. XX11) 
he 1 3 N che making of folemne Teſtaments many 
oe things are requiſite, whereof it any one bee 
be- wanting, it 15 nor repured a ſolemne T eſta- 
y 7 ment *. Firſt it js requiſite that there bee 
rf ſruen witneſſes preſent ar the making ther- 
ent ofb:Secondly they muſt all be required, neither is it ſuth- 
if cicient, that they bee preſent by chance, Or vnrequired od 
_ Thirdix ie 3 : witrefle doſublcribe his 
Thirdly, it 18 required,thar ever? witrefle doſabl 
nat 1 1ame with his owne hand.if hc can Write , Or elſe two or 
three others for him 4: Fourthly , it is requiſite, thar the 
Teſtator do'with his owne hand write his name, whom he 
reflis, will ſhall ſacceed and have all his goods: and if he cannot 
la de 


wrire , that rhen hee name him before rhoſe wirneſles ©: 
Fifcly , it is requiſite that the witneſſes he ſuch as are not 
forbidden to beare T cftimony in that behalfe * : Stxtly, 
it is neceſſary that the witneſſes do ſee & behold the Te= 
ita. DD, in d, L, jubemus Gra. Theſaur, comec p.$Inflitu.q17 6g reſtes, 
FT ſtator, 


eft a- 


XX. 


a L.Tulianusg fiquig 
fad cxhibendum, 


b Supra primaparte 
BY 8$,9,10, 1,122,133, 
Co 


a $ſed cum paulatim 
Inſtir, de reſta.ordin, 
& ibi Minſing. | 
b d.$ ſed ci paulatim 
c Auth.rogati. C. de 
reſts. l. . heredes pali 
de refam. 

d L.hwpulos deteſta. 
ff, & Minling.in d.g 
fed cum paulatim, 

e L.jubcmusTL. cum 
antiquitas, C, de rev 
fa.Ncntamen ira ne 
ceſſaria £ft nominge 
tichzredis , vtpro« 
prio reſtator,ore har, 
quin ſufficir, {i reſta- 
tor, alio interropaRe 
re,an velir talem fore 
hxzrede2Refpondcart 
f Inſtitde tcft, ording 
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© "The fourth pars 


WE 


g Menoch,d-arbirr. ftator,& not heare him only 5. Itis allo neceſſary that the 


1 neue oY witneſſes doe ſeale the Teſtament either with their owne 


$ſcd cum paulatim, feales,or with the ſeale of another *.Finally.iris neceſſary | 
; H d-sſed cumpau- tharthe Teſtament bee made at onetime , without any 


| _ 5 & ibi Min- intermiſhon,exceprnarurall.ſuch as cannot be auoided |, 
3 ſing. | A Will thus } madeis a called aſolemne Teſtament, 


which forme if men wouldobſerne, (bur no man is neceſ- 


' Suprapartd-59* farily tyed thereunto here in England) it were a more | 
ſafe way,as well againſtthe forging offalſe Wils, as ſup- 
preſſing of true Wils. : 

Ofrheforme ofan vnſolemne Teſtament. t 
: What is requiſite in the making of an vnſolemme Teſt a ; 
ment. 


$. xXi/t1). 


: {i 
a C:cumeſſes,c.rcla- N the + making of an vnſolemne Teſtament, ! l 
tumel1.de reſta.ext. — { Fe ( Cole < 
b. Lindwin&*&wmb. it is nor preciſely neceflary to vie any of th L 


verb. probatis. lib ;z- 


GY aforcſaid ceremonies : This onely is needful l 
provincial, conftiru. 


a2 here wich vs in England, that the Teſtator 


fomort ing p of eh CET doappoint his Executor.& declare his Wil! , L 

igc.priuilcg, de reg. before twoor three witneſſes, whole Teſtimony,partly by 0 
Cn © hue tendis ©DE Lawes Eccleſiaſtical! *, and eſpecially by the general! 

quod ſcriprum reli. cuſtome of this Realme ®, is ſufficient for the probarion . 
; —y —- and approbation of the ſame Wil, concerning the appoin- - 

cer, 2pud eazgentes C122 Of an Executor,or the diſpoſing of goods and catre1s*. "a 

quz juris ciuihsobſernarione non renentur (quarum Anglia eſt precipua) jus militaris reſtamemi h: 

ebunere,fiqua nulla propria lex exter. | f 

Of the forme of a written Teſtament. #1 

1 Diners things conſiderable in @ written Teſtament. la 

2 In what matter or finffe theT eſtament is 10bewritten : 4 

3 In what langnage the Teſtament 3s to be written. wy 

4 Tn what hand may the Teftament be written. " 

5 With what woter or charalters is aTeſtament to bet: F 

Written. ; ney 

6 Limitations ofthe former concluſion. vel 

7 Of th: words and ſentences ofa writtznWil, Ny. 


8 Wi he- 


Of the formes of Teſtaments, 
8s Whether witneſſes be neceſſary in a written Will, 
o How the witneſſes are to depoſe in prooning the will tp 
be written by the Teſtator. | 
-10 What if the Teſtament be found in the Teſtators Cheſt. 


d. XX 


DP E E hane heard elſewhere.,in what caſes it is 
needfull char the Tettamenr bee written *, 
namely,where the reſtator doth deuiſe any 
lands,renements or herediraments®,and alſo 
when the ſame ought to bee written: rhat 1s 
to ſay, ia the lifetime of theTeſtaror ©,with divers others 
r queſtions there abfolued: Now tlet ve hear of ſome other 
chings which may ſeeme to apperraine ro the forme of a 
writtenTeſtament,namely,in what watter or ſiuffethe T e- 
ſamenr is to be written,i-: what language,with what hand, 


2 letiers, notes or charaGers, with what words or ſentences, 

. and whether it be alwayes neceſſary thatthere be witzeſ- 

l ſe: of a writren I eſtament. 

: 2 Forthe t matterwhereinthe Teſtament is written, the 

, Law regardeth not whether it be paperor parchment, or 

y other like ſtuffe apr for writing ©. | 

1 ; Neitheris it material in whar Þ /azg»age © the ſame be 

3 written, cither Larine, French,or any other Rane: 

E 4 For the t handor letters wherewich the I eſtamentis 

" | written, the Law is indifferent wherher-it bee Secrerarie 

ſz hand, Roman hand, Courr hand,or any other hand,cither 
fire, or otherwiſe, ſorhe ſame may be read & vnderſtood!, 

s For the t zotesor charaFers it skilleth not whether the 

ſame be wſnall or vnaccuſione 5. Viuall or accuſtomed 

N noteshe theſe, xx.s. for twenty ſhillings CI.11. for an hun= 


dred and fiſtie pounds, 1590. for a thouland fiue hundred 
foure ſcore and ten with ſuch like; whereot I might bring 
DD.in L.quoniam.C.de teſta. 3: 


» & - 


© 


% 


'aquel.de priuileg-piz cay[z,c,iz. Grail: Thelaur,comop,s teſtm-qeio. 
| 44A 


2 iN 


a Soprar.parr.$xx* 
b Stat-H,8-anga.c,le 
c Eodcm ſtat, 

d $nihil.i\nftir,dere- 
ſta.ordi.Spec.delnfts 
edit, $8, n. 231. Scd 
quid {1quis ſcripſcris 
voluntatem ſuam in 
puluere,numquid ya- 
Jebir teſtamentum vr 
ſcriptum? Ervidetur 
quod fic per L.mili- 
re«,C.de reſta, Hoe 
vno ſubaudito, nimi 
rumnoſtratium reſta 
menta , omniim 
nitate, atque ad 
juremilitari gaudeig, 
ve ſcriptum reliquir 
D.Smitheus.Tra&,de 
repub. Angl.lib.3.c.7. 
Contrarium ramen, 
ſcilicer non valere 
hujuſmodi reftrh, ti- 
quam inſcriptis con- 
ditum,exiſtimo; Sal- 
ter ad effeAa illum, 
de quo fit mentioin 
d ſtat, H.8.a0.32.c.1. 
id quod cx mente j]. 
lius taruri facile col. 
ligere Iicer, Et huc 
pertiner quod ſcrip- 
tum reliquie Melip. in 
L.1.$ coeds ff. deverb. - 
olpn. 9+ 

, —— d. $ nj- 
ul, 


Hoc intelligantTuſtinianitz procedete jure gentium qua 


nos veimur. Nam jureciuliteſtm, in ſcripti; fier non po:eſt per notas aut Zypheras inuſiratas, vt te» 
acnt Bar. Bz}d. Angl, & aliy, in L-quories$ 1.7, de hzred. inftituend. prererquam incafibusexcepris, 
veluriinreſtamento militis,ad pias cauſas,&c. de quibus Veſy.de lucccierear.liba'$i5requilit.igg]t> 


The foarth part 
infinite examples. Vnaccuſtomed notes and characters be. 
as when the Teſtator doth vicrhe figure (1)in ſtead of the 
lerrer (A)rhe figure (2)in ſtead of the lerter{B)rhefigure 
(3)in ſtead of(C)&c.or perhaps ſome other more ſtrange 
characters thea theſe in place of letters. Howbeir Þ if the 6. 
characters bee ſuch as the ſame cannot bee read or vnder- 

h L1-#f6.Tabul.re- ſtood, the teſtament is as if it were not written ®;or if they 

ſta.Vaſqd. requbi. 11.2 be reador vnderttood,cither byjthe ſame,or by ſome 


_— 


3 L,cxcaſcripturs.F. 
de teſta. L. fideicum- 
mill.$ Ide ieye3, 


k L.quoniam indig- 
num,C,de tefta. Mo» 
lia in L.1.Scodem ff. 
de ycrb,ob.n.L-in fin. 


1] L.:rrore.C:dereſta 
m d,L.crrore,lta yt 
1n hoc exemplo non 
fir neceſlaria aliqua 
probatio quod Scri- 
ba errauerat,veclquod 
weſtactor omnia nun- 
cupaucrar , cum lex 
zpla rloco probatio» 
nis. Sich. ind.L. crro- 
re. Atramen neceilc 
# eſt probare mulicrem 
iftam cf: teftaroris 
vaorem,qui vult effe 
ſuam execurricc. laſs 

ind-L.in fin. | 
n L.quoniam £. de 

vcſtacy, 
* 


=, Supr,cad, part-$ 4. 


other writing or by any other meanes: yet if that writing 
were but a draughrt,or preparation to rhe Teſtament, and 
not the Teſtament it (elfe, it is withour any force '. 
Words t and ſentences, are not required for the forme 7 
of a Teſtament, bur fer the expreſſing of the will & mea- 
ning of the Teſtator *:and therfore if the writer by errour 
omit ſome words, whereby the ſenſe is vnperfet-: As for 
example,the Notary doth write thus(T make my wife my, 
of this my laſt Will and Teſtamenr)leaving our rhis word 
(Executor : ) inthis cafe rhe errour of the Writer oughr 
not to preuaile againſtrhe truth of the Teſtament':for the 
aw preſumerh that more was ſpoken , though lefſe was 
kwricten”: much Jeſſe ought it to be preiudiciall rotheTe- 
ſtamenr,where in ſtead.of the words omitted, other words 
ofthe ſame ſenſe to ſuch purpoſe are vſehandexprefied *: 
For example, {ſuppoſe that in the Teſtament it is written, 
that the Teſtator doth bequeath ſuch Lands ro ſuch per- 
ſ{on.ro have and to hold to him and to hisalſignes for eucr 
more. Howlſoeuer inthis deuiſe there is not any mention 
of heires , withour which word an eſtate of inheritance 
cannot paſſe, by any deed or gift made whilesa man yer 
lIreth ; yer becaulc in Teſtaments, the will andthe intent 
of rhe I eſtaror is preferred before formall or preſcripr 
words, an cftate of inheritance doth thereby paſte , as it 
hee had made exprefſe mention of hisheires *. Orher cx- 
2mples to the ſame effeRare extant in other places of this 
Booke, which to repeat were ſuperfluous. | 
Concerning the laſt queſtion,viz.whethertit be neceſſa- © 
ry-that there be wi#neſes of a written will ; this is oe ans 
Were, 


Ln. | 
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Of the formes of Teſtaments. 
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fyere.that if it be cerfaine and wedoubted, that the Tefta- 
ment is written or ſubſcribed virh the Teftators one 
Fand:In this cafe the teſtimony of witnefles is nor neceſfa- 
ry ?. Bur if ir be doubtful , wherher the Teſtamenr were 
written or ſubſcribed by the Teſtator; in this caſe the te- 
ſftimony of witneſſes is neceflary, to confirme the ſame to 
be the Teſtators owne hand 4. Bur t it is not enough for 
the witnefles roſay this is the Teftarors 9wne hand, for we 
know his hand *, neither is it fufficient ( in the opinion of 
diners) to bring forth other writings of the knowne hand 
of the Teſtator, and ſo proue the Will to bee written or 
ſubſcribed.,by the Tcftaror , by comparing ſuch writings 
with the Teſtament * : For the witneſſes may be deceiued 
(rhe Teſtators hand being eaſte to be counterfeited,) and 
therfore proofe by ſimilirude of hands is nor a ful proof *, 
ſauing in thoſe courts where the ſtile or cuſtome doth ap- 
prooue ſuch teſtimony for afull proote *,or when the Te- 
ſtamenr isro be proued in vulgar forme : neuertheleſſe in 
this caſe where ir is donbrfull whether the Teſtator did 
write or ſubſcribe the Teſtamenr, if the witnefles doe de- 
poſe that they did ſee rhe Teſtator write or ſubſcribe the 
Teſtamenr, and being learned knowthe ſame to bee his 
hand *, or elſe thar rhey didheare the Teſtaror confeſſe 
that hehad made his Teſtament, or that the fame was in the 
hands of ſuch a perſon ?;orif the Teſtament were found 
in theTeſtarors Cheſt amongſt his orher wrirings:ln theſe 
caſes the proofe made by comparing of hands, albeit che 
Teſtament be to be proued in forme of Law , isafull and 
ſufficizntproofe * : Or if there be none of theſe helps by 
likely circumſtances, yet if on rhe contrary there be no 
ſuſpition of fraud or feare of ſubornation, I am of their 
opinion who doe hold that the circamſpet Judge may al- 
low the proofe made by comparing of hands fora full 
proofe * : Bur then alſo the writings ſo found ia the Te- 


de probac.ver.tcltmuconcluſ.tz52.n 66. a 


p Auth.quod fine C, 
dereſta,&DDiibi.lo, 
dile&Xde arte teſtag. 
di, Cit. 3. C+ 3. itt fins 
Maſcard. de probac., 
yerb. reftriy, concluſ., 
13 5$2+1.60,8&c. 
q Bar,inL. fiita ſcri- 
plcro fide con. & de» 
mon» Alex. conflil.76: 
vol.3-n, 2:3, Pariſ.con- 
fil.19.vol.3.n,16. Coe 
uar. inc.cum tibi,de 
tcſta.extr.n,s+ 
r Sichard.ind.Auth. - 
quod fine. Alcx. de 
conhil,76, n.3,4. Me- 
noch.dearbirr, Iudeq.. 
lib. 2. caſ. 114, N.32- 
Afflia.deciſ.: $1.n.w7. 
C Sichard. ind, Auth, 
quod fine, Alex. d. 
conli].76. vol.g. Mo- 
lin.n addic.ad.Alex, 
conſil.114-yolyg7. 
t Bar,&alij.in Le ads 
monendi, ff, de jure- 
jur. Alia. decil.18e, 
Maſcardetratgde pro 
bic.yerb.copararic. - 
u Veſtrius pra, cur 
Rom.lib.s.c.1. 
x Sichard.ind. Auth, - 
Alex. deconfil. 56, & 
conlil.* 2 j.vol,r.n5. 
y Bar,lmol.& 2;j,in 
L.ftita ſcripfergit,y4e 
conde & d mon,quce » 
rum opinio magis eſt 
comunis,teſte Graff 
Theſfaur. com.op, 6. 
Inſtiruco.q 16.1.5, & 
$ ceſtin.q.1 6-in fn» 
z ' Nattz.ind, Avth. - 
quod fine,Grafl.The- 
214r.com. 0p.$ tr: th, 
q. 16.n»n, Ma'cards 


Alex,confilg14-v0l,7.2-4,5Natta.ind.Auth,quzd fire, 


& Graf, Theſaur.com-op, $ Ivititutio.q-16.n.s.Dec.conÞl.219.infin, Socin confil,162.n.4& hnc opie + 

nionem non ego faiſam, cum Molinee, imo communem cum Alex. | e iculoſamtamencum Maſcargo; : 

ideoque in atbittio judicispoluamn eſſe cum Decio,ſentic. 
ad 3 
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© The furth part 


ſtarors Cheſt, muſt be ſo written, asit may appeare not to 
b Bar,ind.L,quotics be a draught or preparation of a Will, buttheTeſtamenr it 


dc h inſti» f 
or; #9990) ſelf >. Whar if thereſtator ſhal acknowledge,charhis reſta- 
1352.n-63.Non tame Ment is containd in a ſchedule orwriting,w® he left in the 


opus effe puto,obfer- 1 ftodie of fuck a man:now if that man bring forth a ſche 


uri illa requiſita, de : A 
bind Ankaco 1 dule,andvpon his oarh depoſe that to be the ſame writing, 


nie gyidelicer . tat which the Teſtator leftin his cuſtodie , whether is thi; a 
premuonemgent.... ſufficient proofeof the Deccaſeds Will, wirhour any fur- 


ſcriptionem, liberce © i 
rum naminationew, tRET Comparing of hands , yea or nay 2 As the caſe ispro- 


&, Quoruwline o>- HOUnded, the proofe is ſufficient, withour comparing of 


ſeruatione, ncc inter TS —S , 
boros: nd 2 Gag hands #5, Bur it the Teſtator had ſaid, that the ſchedule or 


cauſas reflamentum Will was written wich his own hand, then the aforeſaid 
valer,ctiamſiconftee no ofe js nor ſufficient without comparation , whereby it 


a rein '2 may appeare, to haue been written by the Teftator:tor 
duftaſunrAyurecivi- jn {aying, that the ſchedule which he left with ſuch aper- 
NY ons T3 /:: ſon,containing his Will, is of his own hand writing. it tec- 
thor eſtEuerard.Ve= Meth thar the T cſtator, did nor repoſe ſuch truſt in thar 


rum aurem, _—_— man.,as that his teſtimony alone ſhould ſuffice, vnlefle alſs 
r uM,QUOJu- «, 1-7. : 

7 no Angh, haud a. I did appeare,that the ſchedule which ſhould be brought 
liter acRomani mil» forth, was written by the Teſtator; which in the former 
tes , libere fruimur, c1fe js not neceſſary, where it is referred to the ſole cre- 
non eſtneceſſaria ve] di tolls: wlel b 4p" b 

dici cxpreſſio,velex.. UT of the witneſle, with whom the writing was left +2, 

—— vmng dh Il- Bur wharif t the Teſtament be found in the Teſtators 
no wort $4 "37 Cheft,or ſafely kept amongſt other writings, whichT eſta- 
nureftatoris exarari Ment 15 neither written by the Teſtator,nor by him ſub- 
1176 arm 8 1 FIN ſcribed , bur altogether of anorher mans hand , wherhcr 

1a QUAUIS 10;C ne . * © . . 1 

nc 7 ramen ſhall rhis wriring prenajle as the laſt Will and Teſtament 
hujuſmodi ſcriptura of the deceaſed or not? Itſhall not ©, vnleſſeirbe proued 
non lirprepargtioad that the ſame was written by the commandement of the 


zeftandvm, ſed ipſa gs ; 
v— f. Tcſator 4 or vnlcfle at be lealed with the ſeale of rhe 


diſpoſirio, vr alias ſu. 
praditumeſt &infra Teſtator®. 


dicencum , part«7.$ 
13-nh". 38 Aley.conf,r 76-vol.5.n.3.Lud Zanrpro vxore.fol,t4.n.88.Hyern.Pantiſkman ;b 


2.quzſtion.2.N,F3e 39 Aſtrenſ Leharedes palam #de reſta.n.z. Zurr, & Pantiſh, vbi ſupr:s 
46 L.Thcopompus?. dedtepra.leg. probatur, quoi ditto vninus ftatr. ex yoluntarte teflatoris. 


Cc Isxf,ind.Auth quod fine.C.de tefta. lu}. Clar. $teftra pgronge, phidicumhancopinionem efic 
communem Menoch.lid 4 pref.17-r.', d dat.in d.Auh. Mafcard.deprobac.d.con Cl.13 53-67. 
ec C.n, de fide Inftr.extr. Er lier Decius ibidemtenear conmrar;um , ni7 Sipillationi accedat etiam 
Cubſcriptio. Quia tamen hxc opiniofundara eſt in ſolenn'rarequris ci.l:s, nobis jus gentium attene 
toubus, opinor banc Decizſenrentiam non audeend an forgip foro neftroy 
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_ Of the forme 
J _  Ofthe forme of a Nuncupatiue Teſtamenr. 
t 


. x Of the forme of words in a Nuncupatine Teſtament. 
j 2 Obſcuritie and ambiguitie to be auoided. 


: z Obſcuritie what it is, and how it maybe anoided. 

4 4 Ambignitie what, and how-it may be anoided. 

> s The difference betwixt obſcuritie and ambiguitie. 

: 6 Wils fanuonrably interpreted. - 

: 7 In contrads, interpretation #0 be made againſt the 

parte. ; 

; d. XXV}. | 
| . - . » 4 $ fin Inftir.detefts; - ' 

1 N the making of a Nuneupariue Will or Te* (9; geen” 

{tamenrt this is chiefly to be oblſerued , that ter.sper nuncupari. 

' the Teſtaror do name his Executor,and de-- onem. C. eod.tir.nus 


clare his mind by words of mourh, without Vim parton | 


z writing, before wienefles *,. As Tfor any pre- ind. $5 non effe ne- 

cile forme of words none is required ®, neither is it mate- — ſupra dixl- 

riall, whether the Teſtatordo [peake properly OT VNPrO, þ Molineus.m L.1.5 

perly ©,ſo that his meaning doe appeare,as hath Þjn here- eodem.ff.deyerb,ob. 
rofore confirmed by diuers examples %. Bur it isnor ſuffi 25;infin 

; X c L:quoniam indig- 

cient forthe Teſtator to leaue aſound in the eares of rhe num C.derefts. We 


witneſſes, vnleſſe he doe leauglome vnderttandingalſa of 4 Sap IngNs 
: . PR” | e LW 1.6 pro- 
his will and meaning e. ſcribere.deInſti.aQts 


And although in written T eframents it be alforequired, on.L. zrate, nihil.de 
thar the words and ſentences be ſuch as thereby the Te- inter-1Rtion-ff, = 
{tators meaning may appenre * : yetmore ſpecialiyit is re- _— a dig 
| quired in a Nuncuparine Teſtament; tor more ſupply may 
| be made in written Teſtamenrs then can be made in Nun- 
cupatine Teftaments concerning rhe T eſtators mean *, & Auth quod(in2.Ce. 

Wherfore Þ rhar theTeſtator way the better performe © —— 
this thing,&rhat his mening maybe the better vaderſtcod | 
he muſt as-much as he can anoid obſcurity and ambiguity, b De obſcuro&am- 

Obſcurity t is auoided by (peaking plainly; for an ob- wp 
; {cure ſpeech is thar which either cannor be vnderſtood at &verh,obſcurum, 
al], or very hardly by reaſon of the cloudie darknefſe LIED | 
| thereof, or want ofthe light of plaine vtrerance *. Leap ec JUrs » 
; a Ambignityisauoided by {peaking imply aad certainly: #, . 
| for | 


a 
VS 
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The fourth part 


for an ambiguous ſpeech is that which yeelderh.diners 
ſenſes to the hearer , who remayneth doubrtull in whe4 
k Sviegel.& C2gno!. ther ſenſe rhe ſpeaker is ro be vnderſtood ©. 
een The + difference berwixt obſcurity and ambiguity is ; 
this.By obſcarity,the hearer is made like ro him which wal- 
keth in a darke place,nor knowing where the way lyeth : 
wherher on the rizhrt hand, or onthe left; before him, or 
behind him:or whetherheebee inthe way, or our of the 
way : By arrhignity,che hearer is made like vnto him, who 
walking inthe lighr,meeterh with two or three wayes,and 
knowerh nor which way to rake, nor which of thoſe 
| 2afus in Livereri- WAyes leaderh to that place whereunto he ought to goe *: 
busff.de patis.Spic-= both of rhem arc to be auoided. "- M> 
g<l&Cagnol-vbilue Þ Andalbeit t the Law hath prouided fanenrable inter- 5 
pra. Fatcorramen ts : bo , 5 
liasab alijs differen- PLerations,to ſuſtain the Teſtzmenr where the diſpoſition 
tas excogitari, & js obſcure,ambignous,or vncertain ®,contrary to the + na- 5 
quandoqueetia ©0R* ture of contratts,where he that ſpeaketh obſcurely or am- 
m Lin teſtamentic. biguouſly,is ſaid roſpeake at his own perill, and that ſuch 
dereg,iur. ff, & DD, his ſpeeches are to be raken ſtrongly againſt himſelf®: ne- 


5 
"PT FP uertheleflſe how fauonrable ſoeuer the Law be towards 
pattis, dead mens Wils , the Lawyers are not ſo fauourable to 


- their Clients, and thereforg if it were bur to avoid long 
_ andcoſtly ſuirs,it is meet rhat the Teſtator verer his mind, 
as plainly and certainly as he can. 
Of the particular formes of other Teffaments or laſt Wils. 
d. xxvij. 
Oncerning the formes of Teſtaments pri- 
uiledged or not priviledged, or of cther 
kinds of Wils, as of Codici]s, or of gifts in 
caſe of death, I referre the Reader to thoſe 
Tot. ” places where ſpeciall menrion is made of c- 
- was ti t. pit, $5 nery of them.and of their differences of formes *, 
- i And chiefly concerning the formes of Legacies. I with 
the Reader to peruſe the manifold formes of making an 
b one _ mo Executor:$or as Thaue often ſaid » by vaderſtanding afrer 
3- AS —_— M bow many ſ{ortsan Executor may be appointed, 15 an C2- 
lic matter tocolle& how dinerſly a legacy mayte left allo, 
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1HE [RST PART 
OF THIS TEST AMEN- 
TARIE TREATISE, 


WHEREIN APPEARETH 


who may be Executor,and is capable of a 
Legacie, and who not. 


The TG ITIEY or Chapters ofthe 
fifth Parr. 


Hat perſons may be appointed Executors 0 » be 


capable of a Legacie. dt 

4 0 ar Heretiches d.2 

Of an CApoſtata. d. 3 

| Of T raytors and fellons. d 4 

of bin that i outlawed. ds 
Of an Excommunicate perſon. 9.6 
Of Baſtards. d.7 
Of him that © mad. $. 
Of an unlawful Colledge. d9 
Of a Libeller. .10 
Of  ſurers,S odomites,Cy other vicious perſon LI $.11 
Of an uncertaine perſon. Q 12 
Of a Recuſant convide. d +13 
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VWHAI PERSON 
MAY BE EXECVYVTOR 
OF A TESTAMENT, OR 


is capable of a Legacie. 
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The fiſt Part. 
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i Every one may be Executor which i not forbidden, 

2 The Teſtator may omit or exclude bis owne child, and 
make others Executors. 

3 The Teftator may make E xecutors either bondmen or free 

4 Not onely lay men but Clearkes alſo may bee made Exe-« 
curori. 

5 Women as well « men may be Executors® 
61nfants as well as thoſe of full age may be made F xecu- 
F085, | 

7 The Teſtator may make bis Executors either knowne or 
unknowne per ſous. | 

$ The Teſtator may appoint Execmors either one perſon or 
Many, 
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Thefift part. 


(a)Tiez.dchzr,inſtir. 
}.3, Inftitur. ip prince 
BenediQ. de Copra- 
TraR.rcgul.& tal, 
verb.cxccutor. 
(9 $.legari Inſtir de 
22, 
(c) Minſing.in d.tit. 
de ker.inſtir. in prin. 
pra, Perr de Feirare 
in formalibelli, ad 
reddeng ation. T utc]. 
$. 41 EXEcUceores. ni, 


(d) BraQ.de conſuct, 
& leg. Angl1.2.c.36- 
Trac. de repub. An- 
gll.z.c. y- unde per- 
fpicuum eſt, nulium 
f:18 uſum apud nos 
mancre hujuſmodi ti- 
tulorgm juris civil's, 
viz. de exhzcredac, It. 
berorum ].2-Inftiruc, 
de lib. & poſthu. hc. 
inftuu-nd.vel exhz- 
red F &&de inctt;, 
teſt fflnftit & C,una 
cum plknibus-al:js e- 
juſ4.farinz, cu timwuli:, 


$. I. | 
DG ewnat LJ<7, \N the fift princi il tof this teſtamenta- 
LA Fo iy Treatilc is For.ar; » What perſons may 
>29 be appointed Executors,and are capable of 
> aLcgicy,and whatperſons are incapablco! 
Fagzyg in Exccutortbipor Legacie. 

Waerein foraſmuch as the Law doth giueliberty tothe 
Teftator to appoint whom hee will to be his Exceutor *, 
and likewiſc to give Legacies to whom he wil,certain per- 
ſons excepted (b) : This may be delivered for a rule, that 
every perſon may be an Fxecutor, and is capable of a Le. 
gacic ſaving ſuch as are forbidden (c). Now what perſons 
thele be which are forbidden,ſhall ſtraight way be ſheywed, 
after the view of the greatnefſe of the Teſtators liberty in 
appointing his executors. 

Firſt,it is to be underRood that this liberty of the teftator 


is ſo large & ample, that albeit the Teſtatorhuue children of 


his ownnaturally & lawfully begotten,yet by the laws and 
cuſtoms of this Realm, he may appoint others to be bis Ex. 
ecutors 3 ſecretly omitting, or openly excluding his own 
children (d)s | 
Secondly, the Teſtator hathyliberty toappoint. Excct- 
tors,not only thoſe which be free, bur alſo bondmen or vil- 
leines {e), cither his owne villeine, or the villeine ofano- 
ther (t). Andifthe Teſtator do make hisowne villein E1- 
ecutor,he dothmanumit,or deliver his villeine from bon- 
dage (g). And if anothers villeine be made Executor,ſuch 
villeinemay as Executor haveaion againſt his oivn Lore, 
in caſe hee were indebted to the Teftator (h), becauſe bet 


tum legibus (e)Lib 3.!nftir.cir.de nxred.inflituand; in prin LittÞron tir villenage. fol 40 Brooke 4 
drid.tit.y:llein.n 69, Fr licet jure civih ſervus inftitui quidem prreſt,non executor, ut per Pald. in L 
id qu2d C.de Epiſcopis & cler.n.z. Tamen jure quo nos vtimyr 1nflitui pofſunt ſervi nofirates cxcev 
rores,ut pet Liteon & Brook ubj ſupra. Quinimo eoct lure civili ſervus conſtitui poreſt nuevs cut: 
cutor. [ode C8nb Trad de exec.ult.volunt. pait.t q 3 n 47. (1) D. tit. de hered inftican ptin, (2) | 
deplarea.ind.ti.in prin. (b) Lie.tic. yillc noge.fsl. 40, Brovk.uir. villtin.n £9. | 
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ſhail notrecover the debt to his owne uſe, but tothe uſe of 
the Teſtator (ti), 

Thirdly, the Teſtator hath liberty to appoint his Exc- 
cutors,not only Lay-men,but Clearkes allo (k ). 

Fourthly,the Teſtator may make Exccutors, not onely 
men,but alſo women (1), cither ſingle or married (m). Bur 
when a woman is made ſole executrix,and ſhetaketh a hus- 
band,whetherthe husband alone may re'cafe any dcbt cue 
to the deceaſed, hath beene a great.queſtion in former ages 
amongſt the learned and expert inthe lawes of this Land, 
by whom it hath bcen ſtrongly argued pro gy contra(t):but 
now at laſt, it ſeemeth to be without queſtion, that the re- 
eaſe ofthe husband in ſuch acaſe is good (2), 

Fiftly, the Teſtator hath power co appoint Executors, 
not onely perſons of full age, but alſo Infants (n), and the 
a& done by the infant as Executor, as the reicaſing of the 
debt due tothe teſtator,cr the ſelling or diſtributing of the 
teſtators goods,is ſaid to be ſufficient (o) in law. Which is 
to be underſtood, upon true payment,and ſatisfaRtion ofthe 
cue to the deceaſed, made to the Executor in minoritic : for 
then he may acquite and diſcharge the debtor for ſo much 
as hee doth receive, for therein he doth performe the office 
&cuty of an Executor,which he is inabled to do,and ſo do- 
ing,bis at ſhal bind him (3).But if he ſbal releaſe without 
ſatisfa@tion,this a&is not accorGing to the office and duty 
ofan Executor,and therefore beeing without the compaſic 
of his office and duty,ſhall not bince or barre him from re- 
covery thereof : for if it ſhould,then ſhould it be a Deva- 
favit (4),and charge the minor out of his owne proper 
goods, which cannot be by Law : for a childe may better 
his eſtate, but not make it worle (5), by contraRing with, 
oracquitting of another perſon. And here note, by the 
Lawes of this Realme,every one is accounted Infant vatill 
he be xxj.yeares old (p). And yctit ſeemeth that in ſome 
caſes,the Executor ſhall be adiudged to be of full age, br- 


— 
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(i) LirtL.ubi ſapra. & 
nota quod non obti- 
ner jus civile,qqus 
leryus alienus 1oflir, 
acquirardomino.$.4« 
lien-Inſtit, de.hered. 
inſtir. 

(k) Imo criam reli- 
veiotos obtenta licen. 
ua, Fiiz.tir, execur.n 
47.Brook.cod tit.n, 
68,77.(1)Covar. 

in c.tuade reſta. 
Ccxir, Erect communis 
opinio, Peckis de 
relt2.contug.1.1.c 20 
(m)Peck:usd.c.10, 
Fitz & Brook d, tit, 
executor. (1) Vide 
relationes Robert 
Keilwey inter ca{us 
1ncert,temporisf.122 
(2)D Coke.Ls rejar, 
in Ruſſels caſe, paulo 
ante nem, Fitz, A» 
bridg.tit.Executor, 
n.23,30.Brouk.cod, 
titn.147.158.152,V, 
part 6.5 3.n,17, 
(n)Brook. Abridg. 
Lt,cxec.n.115.tits, 
COVErtu'Ee,n.g6, 
(o)Brook,ubiſnpr, & 
ſ.c non recipit. juris 
civ1Jis dilciplina,qua 
minor 17. #nniS non 
2dmittitur execur, 
(3)D.Coke 1.5.Re- 
Jationum.fol.z7, 
Rvſlels caſe, 
(4)D.Ccke d loco 
ub: plurib. aliis, non 
conrewnendis nitte 
tur argumentis huc 
rendentibus. 

( 5.) Namque placuir 
mcliorem quidem 
coudttioneem, licere 


pupillis facere:deteriorem vero non Inſt.tit.de auRe. Tur. inprinc, (p) Dc9@ ,& Stud, J,1.c.214,2.c.38 
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(5)D.Cole.l.5.relat, 
t 19.11 Princ c4ic 
(7 )Coniuer. Cinquit 
Io.acCantbus )ilios 
. admit cir, 12147 eriam 
role: ar, £05 cl[+ ail 
nes la {rocurit Ns 
Trac.de exceut uſt, 
voluyn prima partic. 
N.44: 
(8) Vereor( inquit 
Ocd:ndorpius ) cit 
corum !carcnt?, 
Qu d1Ci 8, LLOTEM 
2 5,301Nis40a1u7em 
men 17, ad cxccu- 
tone reftament! 
non admitri. Tract. 
ce cx2.ulc volun.tit-4. 
(9)lo0.de Canib, ubi 
tupra 
(16) Spreulatoy. tir, 
de luſtr. edirione S, 
Nunc Vero aNqQUA Ns 
79: this 979 
(15) D.Cokel 5, re- 
lac f.27 jn Ruſ.caſe, 
(q)L place: ft. dehib. 
& paſthu,quz lexer. 
1110quator de haxred., 
* Inſtirur-16dc camen 
tur's vcl in cxccuto- 
rs con{tirutione, 
paſſim ab Anghs ob- 
ſervari notori& cons 
ſtar, quiequid dixe) ft 
11 civile, Vids Dier, 
fol $303.:04, 
(r) Quad tifeulla 
contra <4 Hjone {@- 
CET rvatur, 
een 1nfr 1 proven 
T:am Einatac 
(tr) ) Cok in prin 
caſe! 5.1*Jr, to] 29, 
(13 )iv:dem; 


The fift part. 


fore he be XX [.yeares old:for ifthe Teſtator make one his 
£xccutor that is in minoritic, whereupon adminiſtration is 
granted to fame other,tothe uſe of the ſaid Executor, d- 
rante minore #iate. Inthis caſe the adminiſtration doth 
cecalſe,when the Exccutor is ofthe age of XX[, yeares ( 6}, 
wich is agreeable tothe opinion of ſome Civillians, and 
that opinion confirmed by cuſtome (7), though orhers be 
of a contrary opinion,eſteeming him unfic to manage ano. 
thers affaires, that is unable to govern his own (S) : which 
contrariety nevertheleſle may be reconciled, nor oncly by 
the diltinction of Jaw and cuſtome(9),or by r!1e difference 
between Ads Tudiciall,and Extraiudiciall{ 10),but alſo and 
cſpecially,by the diſtinRion of Aﬀs conformable and not 
conformable to the office of an Executor, whereof the for- 
mer are holden lawfull,notwithſtanding his minority, and 


the other of no validity in Law (11). Burt if the Infant be ſo 


yong that he hath no diſcretion(for it is not only lawful to 
make ſuch an one Executor, but alſo -rhe chi!de in the mo- 
thers wom"e,and unborne at the death ofthe Teſtator(q), 
In that caſe the Ordinary, or other to whom the approba- 
tion of the Teſtament apperrtaineth, after che birth of the 
childe;doth commit the execution of the will to the rutgr 
of the childe for the childes behoofe, until he be able roex- 
ecute the ſame himſelfe, the whichtutor hath authority to 
deaie as Executor untill the childe be able to undertake the 
Executorihip(r), that isro ſay, untill ir bee of the age of 
XV1l yeares,asis aboveſaid, during which minority the 
Adminiſtrator to the child-s uſe,cannor (ell or alienate any 


of the goods of tae deceaſed, unlefle itbe upon necefiitie, as 


forthe payment of the decealeds debrs, or that the goods 
wou'd otherwiſe perilh(:2):norlet a leaſe tor a longer term 
than whileſt rhe Executor ſhall be in minority + becauſe 
having that office for thegood and benefit of the child 00- 

1y,hemay nor do any thing to his preiudicef 1 2). 
Sixtly tis lawfull for the Teſtator no: one'y co 2ppoint, 
bis knowne friends and acquaintance his Execucors, but 
41! 
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alſo ſtrangers, and ſuch perſons as hee did neverſee ({). 

Seventhly,it is Jawfull for the teſtator to conſtiture and 
ordaine to be his Executor,cither that perion,to whom the 
teſtator is indebted, or that perſon that is indebrcd to the 
tſtator : if the teſtator make him to whom hee 15 indebted 
his Executor, as well by the Civill (14) and Ecclcftaſticall 
(15) Lawes,as alſo by the Lzwes of this Realme, hce is in 
as good caſeas other creditors of the deceaſed,and may al- 
low his own debt beforc other like creditors (1 6),and may 
dcraine ſo much of the goods of the deceaſed in his owne 
kands,2s his debt doth amount unto (17),(in caſe he make 
an Inventary of the deccaſeds goods (18)according tothe 
Law.) So that albeit it may ſceme that the aRion 1s cxtin- 
onithed,in regard of the teftator, yet the debt is ſt!l] in rſſe, 
in reſpe& of other Creditors (19). Howbeit an Executot 
of his owne wrong cannot detaine the debt due unto bim, 
in preindice of other Creditors (20). When the Creditor 
maketh the debtor his Executor,in this caſe the debtor pro- 
ving the Will, the dcbt is utterly confounded and cxtin- 
ouithed by the Executorſhip, becauſe the Executor becing 
one and the ſame perſon in Law with the Teſtator,he can- 
not-bring an ation againſt himſelfe (21). And if two bee 
bound to oneina certaine ſumme of money, and the credi- 
tor maketh the one of them his Executor, this is held for a 
releaſe in Law,of the bond and debt to them both (22). A- 
gain,if the teſtator make his debtor and another nor indcb- 
ted, his Executors,after whoſe dcath they both proove the 
Will, then that Exccvtor dyeth that was indebted, the 0+ 


ther who was not indebted ſurviving, the ſurvivor in this 


caſe [hail not have an aRion of debt againſt the Executor 
of his coexccutor (23). But what if the party indebted did 
aot adminiſter as Executor in his life time ? In this caſe like- 
wiſe it ſeemeth the Exccutor ſurviving hath no a&ion for 


the recovery of that debr (24) : for that the ation was by 


conſtituting him Exccutor extinguiſhed and dead,and bce- 
Ing once dead can never be 1evived (25), Bat if one that is 
Aa a4 in dcb- 


(+) S fin.ivflir de 
bated infliiverd, L. 
cxtrantum, C.ce ict 
V.intra cad.part 
$.ut & int c}], ut 1b. 


(14)L.{cimus C. ce 
zur. de [11% rd. & in 
Cc MPuUt2ticne., 
(:5)+..ftar.$.ſNatwr- 
mus 1.3 prin contlit. 
cant 

(163 vIowd. in cailu 
inter Woedward & 
Parrie,L2brid peer, 
caſes f0),174-N.3» 
(.7 )Folb paral, lib. 
1 t01 44 6 

(+8)D L-iciwus C. 
de lv1e deliberandt, 
$.1n compuratione, 
(19)D.S- In compu 
tat, & Fulb ubi ſupra. 
(:0) D.Cokels5.re- 
latjonum,f, 30.1n 
Coulters cale. 


(21)Labridg.de' ca+ 
ics edit, An, Dom, 
1599.tit.cXecutors 
n.3.Fulb.ubi ſupr,f 44 
(22) lbid.-pag 1, 


(2:3 )Latridg.cez, 
calcs tir.cxec,t, 114. 
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(14) Labridg.6 
Fulb.ubiſupra. 

(z: F)AfiC incor. 
tin 2 nur.quam 7c» 
ViviFcit, 
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- (26)Fulb. ubiſvpra. 


(27 )Labridg.dez ca: 
tes edit. An Dom. 
1599 tit ExcCurors. 
fol.174.n 3. 


C48) L.fcimus.S & fi 
- prxfaram C.deture 
delib BraR. de legiv, 
Angl.b2.c 26. 


29) Creditures de 
damno vitando Tega- 
ratios de lucro Ccap- 
rando certarcpluſqua 
waniieflum eſt prx- 
retumind.S, & ( 
pcefacain. 

(tr) S unuminſtit. de 
tared inftirucnd. 
(u)L.bared C.de 
hzred.inftit Minſine 
m d. Sy. & uni. Oral, 
Thelaue.com op 

S. Inftuwiv. q,1o- 


| jndebted,make his Creditor and another his Executors,the 


Creditor,if he do not prove the Vill nor adminiſter, may 
have an ation againſt him which doth prove the Wil(26), 
for the debt is not extinguiſhed untill he doe adminiſter as 
executor (27). So tharthe debt duc by the deceaſed, is 
not extinguiſhed by appointing the Creditor & Exccutor, 
unleſle he do adminiſter as executor,but the debt due to the 
deceaſed is extinguiſhed by appointing the debtor his Ex- 
ecutor,though hedo not adminiſter,unleſſe peradventure it 
be in prejudiceof others, to whom the teſtator was indeb- 
ecd : for if there be not aſlers or goods ſufficient as well for 
performance ofthe deceaſeds Will, as the payment of his 
debrs:there the Will (25) muſt reſt unperformed, unti!! 
the debts be firſt diſcharged , whether it bee in reſpeR of 
goods bequeathed,or debtscither cxpreſly or ſecretiy relca. 
ſed inthe fame will, for legataries may not be preferred be- 
fore Creditors, ſince theſe ſhould ſuffer lofle if they were 
not ſatisfied, wheras the other ſhould ſuſtain na dammagc, 
onely they {hould nor gaine(29). 

Finally the Teftator may appoint one perſon alone, or 
many (t) : many I ſay, ſeverall, or many repreſcnting one 
body,as a Colledge,a City,an Vniverſitie (k). 

After this view of the greatneſle of the power of the tc- 
ſtatorin making Exccutors,let us returne to the reſtraint of 
the teſtators liberty, and ſhew what perſons are forbidden 
to be Fxecutors,or to reap any commodity by a Teſtament 
or laſt Will, | 


— CCC 
a 


Of an Hereticke. 


— —— 


© —_— ——_— 


1 tantHeretiche cannot be Executor. 

2 | Whether an Hereticke may be Executor in a military it 
[tament, | 

> What if the Hereticke do reclaime his bercſie. 


Who may be Execntor or not, _ b) 


— 9% —O> OO yy >. 


d.: Il. 

4 N Hereticke cannot bee Execator ; neither is | 

he capable of a Legacy (4) : and ſo odious is (+) L Ariari C de 

thecrime of Hereſie, hat aibeir the party be pe + nan 
_ U92,cqECIi.rreg, initit. 

not yetcondemned of Herefic : nevertheleſfe c,n.c.Mingos in tic 


perſevering in his hereſie, hee is not to bee admitred (b), 6 ber,inflic 1.2, To- 
CIV, Prin. 


no notin a military teſtament (c), howlſocver a ſouldier Co) Valq defuccef, 
hath more liberty in making an Executor than ano- progrett.L1.S.2.n.z, 
ther (d) (c)L.ult-C.de hare 
; j . Cd)ſupra,s part.s 1; 
And albeit hee that is named Executor, doc repent and I. 
reclaime his herefte, yet beeing an Hereticke,cither at the 
time of the making of the Teſtament, orat thetime of the 
death ofthe Teſtaror, or at the time when hee undertakes. | 
the Executorſhip,he is excluded (e). (<)S Exrrancis.Inflic 
For this is perpetuall, that if any perſon bee incapable, { 3#1<4quil. Edit. 
ither when the Teſtament is made, or when the Teſta. @) b.5. in extrancis 
tor dicth, or when hce taketh upon him the Executorſhip, E-6 alienum.s.1.#.de 
Lo f| FA |: NG POP. Ly! 'F £ b - [is | fi hered, initit. Sichar. 
It1s as 1f Nee WETE A FASEIINCAPADiE { ) : butit hin cretl 4 Rub. dereſla G. in 
not if hee be incapablcat other times (g) ; neither doth it 61 Graf Theſaur. 
; TIy9 ' ax (2 0p-S-Initir.q 23. 
hinder the legatary,though hee bect capadicofthelegacy ©) T6 i nuns 
at the making of the Teſtament, ſo that hee bee capable Lied & 65 folemus 


thereof at the time of the Teſtators dcath (h) (as appea- ff debzred.inftir, 


(Þ)Bar in Ly.non 0+ 


reth more art large hereafter (i) : the reaſon of the diffe- poreerift deleg.t ec. 


rence is, becauſe ghe Legacy dependeth of anotneraft ; kius Trad de reſts. 

that is to {ay,of the Teſtament, from whence itreceiverth Stade 

his power and vertue, but the Teſtament or appoint. gimtio.q.zg, = 

ment of the Executor doth not depend of another aR, (Van 7,540 

whereby it may receive either life or ſirergth (k). — GOpeckinac 32, 
And yet in ſome caſes it ſcemeth, that aibeit the E-xe- 

cutor be uncapable at the time of making of the Will, it 

hindereth not, if the ſame incapacity doe ceaſe by the 

death of tie Teſcator, whereot wee [hall have occaſion to | 

ſpeake more atlarge hereafter (30). i _ _ infra pa t, 


The fift part. 


Of an CApoftata. 


——— —— —— 


WT - $. III: 


N Apoſtata alſo is incapable of an Executor- 


f-)L. bi.quiſecundi, ſhip,or legacic (a) : what an Apoſtata is, and 


Cn ns: MIDY how many kindes of Apoſtacie there bee, I have 
"pra'$ 2:5-15% clſewhere declared (b Jo 

That which is hereſpoken,is meantof Apoſtacic, pro- 

perly ſo called , thatis to ſay, of backe-ftarting from the 

CBarin Rub.de Siriſtian Faith (c) : to whom I might toyne alſo Ana- 


ipota.C. bapriſts, for they arc alſo incapable of Executorſhips and 
(d)L.uk.de facr.bap- ; 

irate. Candi. Legacics (d). 

d.rit.de hzred.inſtir. | 2 Ls 


— —_— —_— — — _ 
— = —  — — Ay >= _ _ _ 


2.Inſtirin prin Of T raitors and Felons, 


—— — 


6. II. 


= Hoſocver is convicted of Treaſon, or Feionic, 
AWWZ/2 as hee cannot make a Teſtament or laſt Will, 
(a) Supra $8.12,13, FAWWYGS as is before confirmed (a), no more is hee ca- 
Part. 2, SENS pablc of any thing diſpoſed by Teſtament or 


(2) Namcum fir i= 1aft Will (b). But if a man becing attainted of Felonic,bec 


euralem,mortuo z» admitted to his clergy, I ſuppoſe that hee way lawfully bee 


quiparatur, & fic non £ 
parcſt infliti.Bor. in ar Executor (3 I). 


L.quiultimo*fi.de SEA IPA 


pznis, & eſt cow. op. | « 08th, . 

Graſl.S.inftitnrio. _ © "98 BEG of him that is outlawed. Pn as 
$.Vaſq de fucceſl. | 

progreſl].1.5.2.n. 14. de Yo 


C 31)Labridg.dez. ca- 


dir. Ao.dom, = Ca . jor 
©cgrTs þ'3 Ec that is outlawed, is out of the proteQion of 


1599.tit.cxec. fo]. ; ; 
1200.13 — £4 the Prince, and all his goods are forfeited, and 
19 is deſtitute of all the aid of the Lawes of this 
Realme (a): Andthereforeſolong as hee ftan- 


(a)$ vpr.par.2+S 27, 
| deth 


Who may be Executor or not, 


- — CD — 
© > Ce EET on 


dcth in that cafe, hee 1s not to be admitted to the Exe- 
cutorſhip, nor can {ue for his legacy (b),except it be in (Fitzi,Abridg, tir. 


(uch caſes as hee may make his Teſtament, wierect men- * TR wo 5 
: | Exiliimounle . 
tion is before made (c), _— i 
Howbeit though the 07472479 do not admit him, yet if redd,urpore zuem 
| Yb Sh relegato verius quam 
he ſhall adminiſter as Executor, becaulc it 1s to the uſe of a- 2epetiata is 


nother,it is holden for good, by tac opinion of thoſe who Y-ncum pucem (nam 
doalſo hold thata perſon outlawed may be an Exccutor, qu«.95" w_ 
ad 

as well as he may bean Atturney tor another, or prochern cd Ks og 
amy (32), &c. which opinion ſcemeth to bee agrecable to Prone Nand: 
jaw,for an outlawed perſon in an ation perfonall, doth nor dat 

. . 0 S IN 
much differ from a villeine,of whom there is no doubt, but iudicioducanceutie- 
thathe may be Executor (33) : for though the Lord may 50m wy < 
lawfully cnter unto,and ceaze uponallthe lands and goods (33 pre 1ax mat 
belonging to his villeine , and thereby take and cnioy cales.d.tit.excc-tol, 

, : bot ot ITS. 

them to his owne uſe (34) : yer thoſe goods which the vil- (33)v.topra x. pare. 


leine hath as Execator, his Lord may not take from him, $-7.Brook. Abridg, 
and if he do, his vilieine may bring an aftion againſt him, Pers ons 3, 
and recover both goods & dammages (35). And the rea- do G7 

- ſon is, becauſe that which the villeinc hath, hee bath it nor £*5(SvPra pare2. 
to his owne uſe, but to the uſt of che Teſtator,and is to bee rye gee 
imploied towards the payment of his debrs and legacies, nb. 6 
and other godly uſes (36), which reafon doth hold as well (50) Searmm.S. | 
where a perſon outlawed,as when a villeine 1s made Exc- peri mnk 
cutor (viz to the uſe. ot anorher.) Andtherefore, the rea- | | 
ſon beeing one, in ctrhercaſc, the Law mnſt bc one in both 
caſes.Neverthelcſic if the Teſturorby his Wil (as commop- 

ly Teſtators doe) bequeaththe refiduc of his goods, or at 

leaſt ſome Legacie to his Executor, being an ourſawed per- 

ſon,the fame is forſeired & confiſcate by force of the out- 

 lawry (35).Vnlefle the Outi2wry happen to be pardoned, (37)Do&.& Nud, L. 


wherein notwithſtanding, the words of the pardon ought 2:<3 5 L.t.c-6. 
diljoe | l» ſid - d (4 Q D.Cotel.3 relat,f r, 
!112cntly to be conlidercd (35), | & 1.4. f.95. 
| of ( 8) Yom. Coke.l.5, 
relationum f,q49.in 
Wirralscaſe* 


: > AI 7 dh F-: 
- ” 2-17 NT . 
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The firſt part. 


Of an Excommunicate per ſon. 


d VI. 


MI 1 bcit an excommunicate perſon may be appoin- 
& tcd Exccutor, and is capable of a Legacie (a), 
yctſolong as heſtandeth inthe ſentence of ex- 

Rub,de rteſta.1.6.n-32 . . h : by d . d t; 


muniter approbatur, the O7&inarie, nor can commence any luite for his Lega. 
ait Graf. Theſaur, ie (b 

comop.S$,Inftirurio: cic ) i 

q _—_ L. id qd 

pauperibub C,de E= © _ — 
piſcopis & cler.n,s. _ Of Baſtards, 
(bJ)C.intelleximus, | 
de iudic,c.poſt ceſfiio- 


nem de probac.ext, x Three ſorts of Baſtards . 


Ca)Phil.Franc.in 


—_ —— —_— — 


2 Inceſiwous and adulterous Baſtards, are incapable of all 


reſtamentarie benefit. 
3 Diversextenſion of thu former concluſion. 
Divers limitations ofthe ſame concluſion, 

5 Difference betwixt the Lawes Eccleſiaſtical and the Ci. 
vill Law,about the alimentation and nouriſhment of ch1l. 
aren,begotten in adultery and inceſt. | 

6 Of the Lawes and Statutes of this Realme, concervin! 
Baſtards. 

7 Of Baſtards begotten betwixt ſingle per ſons. 

8 Whether the Legacie left wnto the Baſtard be: 

preſumed io bee leſt for bis alimentation or 1e- 
liefe. 


F 
w 
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$. - VII. 


PF Baſtards or children begotten out of marri- 
W mony there be divers ſorts : Tome are begotten 
Ig and borne in imple fornication, that is to ſay, 


of carnall copulation'between {mgle perſons, 
of the childe may be married together (a). Sdnie dre begot- 0 a 


ſuch as at thetime of the conception or birch 


ten in adwlterie ; that is roſay, of ſuch parents, as both, 
orthe ane of them being married to ſome orher arthe time 
of the birth and conception of the childe,carmot then mar- 


ry together themſelves {b).Some againearc begotten in 7»- 


ceſt ; that is to ſay, betwixt ſuch perſons as areprohibited 


to marric , by reaſon of Conſanguinitie or Afﬀf- 
nitie (c), 

Baſtards begotten and borne m Cz antrerie or 7n- 
cet, are not capable.of any benefit by the Teftament or 


laſt Wil of their inceſtuons or aduſterous parents(d), which 


concluſion is accompanied with no ſmall traine of amplia- 
tions andlimitationsfc), of which companic theſe arcnor 
the meaneſt. | | | 

The fuſt ampliation is, that albeirthe mceſtnous or a. 
dulterous father doe name another perſon to be his Execu- 
tor, to whom hee giveththe reſidue of his goods, willing 
him to reſtore the ſame goods to his inceſtuous and a- 
dulterous chilge ; this difpoſition is voyd in reſpe& of 


matrimon.z,par.c#, 
H 4-1 ul.Clar,l.5 S. 
fornicano. 
(b)Covartin dc$8.5S 
5s Iul, Clar:$ adulrer; 


(c)Coyar.in d.c, 8-5 
5.&6.Iul Clar.S in- 
ceft 


(d)Auth. ex comple» 
xu.C.de inceft. nup, 
& DD ibid Covar«de 
ſponſal + part c.8 
$.4.Graſ, Theſruyr; 
com-op.S$, Infiitu- 
rio, 9-7 
(eJPetr.Duen tr2R, 
reg,& fa},yerb. filius; - 
ub tradit regnlam 14 
awpliar,& 1 1]1mirar, . 


illuftrar-w, 


Barth. Capol. 


the Baſtard (F.}.t (neither is the Exccuror bound to re- £551 wry 
{torethe ſame, Þiit may rerainerhe fame rohimſelfe (g) for quina. © = 


whereot any perſon is not capable direMy,or by himfelfe, 


(g)Covar.defſpon. 2 


art,S 5$,n,7 


he is not capable therot indireRly or by another(h): yer T 5 )Duen verb-Slius - 
denictnot but the Exccutor may of his own liberalitic give "roggz66 

any goods tathe baſtard, thovgh notasrhe gift or goods of 

the Father (G), 


(1)C pol. ubi fapra 
10:{):cR;de arte its 
Nandigurt £:utelare. 
The ©,tCovar, ubriupge+ 
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— 


(k)Alex.in L cogi.S, 
hiquiſolidi>ad Tre- 
bel.f.Czpol. de cau- 
ec1a.38.1o dil-&.de 
arte teſtandi d.caute- 
la 14. 
(NBald,confil.399- 
voL:.i\molin Lin 
rempus de.hzred.in- 
ſir. {f, Alex. DileQ. & 
czpol,ubi ſupra- 

(m) Covar, Epitow. 
deiponl, z*parteG8. . 


( n),Ducn.f.reg.366. 
ampliac.4. 


/ 


(o)Bald.in L.id.quod 
paup: rib. C.de epil. 
copis & cler. per glof. 
in L.ncm-f.deuſu cap 
Due d.rcg.z356amp 5 
(p)Aug.ut haber. 3 5- 
| gs ey eft. Ducn. 
re2ampliace2, 
(q)De quibus Duen. 
d.reg.z6.Bart.Czpol. 
caurela 3 8.% Io. Di. 
le&.caurcla 14+ 


The ſecond ampliation is , That albeir the father 


' ſhould appoynt his inceſtuous or adulterous childe his 


Exccutor, willing him to beſtow his goods on ſuch a per- 
ſon, who of liklihood would never demand the ſame : as if 


he ſhould will his Executor to give his goods to the Empe- 


rour, or to the Turkce, if hee ſhould in perſon come into 
England: to receive the ſame ; this is but a fraudulent 
cautele, whereby the Executor might have fome colour 
Rill co retain the ſamein his ownhands (k). And therfore 
by reaſon of this fraud the diſpoſition is voide, at leaſt ſo 
farce as it doth reſpe& the benefitof the Executor (1). 

The third ampliation is, that even hee which is be. 
gotten and borncinadultery, much more hee which is be. 
gotten and bornc in Inceſt, is not onely incapable in re. 
ſpe& of his Fathers Teſtament , but is alſo cx- 
cluded from all- Tcſtamentaric benefire by his mo- 
ther (m).. | 

The fourth ampliation is, that the diſpoſition is voyd 
ipſo iure,which is made in favour or for the benefit of ince- 
{taous and adultcrous Baſtards (no): 

The fifth ampliation is, that although the inceftuons 
or adnltcrous baſtard, be poſlcſled of the thing to him be. 
queathed ; yet he cannot retaine or preſcribe the ſame by 
that title (0). 

The ſixth ampliation is, that the adulterous, and c- 
ſpecially the inceſtuous Baſtard is excluded,not onely by 
the Civill and Eccleſiaſticall Lawes, but alſo by the Law 


of God (p) ; but whether this ampliation bee true ur. 


not, [I leave to the confideration of the revercnt Di- 
vines. Divers other ampliations alſothere be of this con- 
cluſion (q), which I omit, becauſe they ſeeme to repugne 
the Lawes of this Realme. Now to the Limitati- 
ONs. 

The limitations of the former concluſion are theſe : 
firſt, theſe inceſtuous and adulecrous Baſtards may be Ex- 


ecutors unto any other perſon , ſaving unto their _ 
ral 


— 


io 
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all parents, and are likewiſe capable of any Legacie, orde- 
viſe bequeathed unto them by any other ſaving by their 
owne parents (r); even untothetr inceſtuous or adulterous 
brethren, they may be Executors, orrcceive any other te. 
ſtamentary benefit from them )1 ), | 

The ſecond limitatiou is, when they are appointed yuge 


| Executors (t), thatis to ſay, when they doe not reape 


any commoditie by the Teſtament (v) , for then they 
may bee Exccutors even unto their owne naturall pa. 


rents. 
Thirdly, by the Lawes Eccleſiaſticall they are alſo ca- 


pable of ſo much of that. which is bequeathed unto them # 


by their inceſtuous and adulterous parents, as will fuffice 
for their competent alimentation or reliefe (x): that is ro 
fay,for their food, clothing, lodging, and other meet and 
convenient neceſlaries (y), according tothe wealth and a- 
biliticofche parents (a),andalthough the civill Lawtn de- 
reſtation of this hainous finne {of inceſt and adulterie did 
deprive this inceſtuous and adulterous iſſue of ehe hope of 
All eeſtamentarie benefit, though it were left for, and in 
thename ofalimentation or needfull relicfe (b), the rather 
by this meane to reſtrain the unbrideled luſts of ſome, 
andto preſervethe-chaſtitie of others (c) : neverrhcleſle, 
foraſmuch as Nature hath taught all creatures to. pro- 

videfor their young, ſo that the very brute beaſts have a 
naturall care to bring up whatſoever they bring forth (d). 
Secing allo in equitic the paore infants ought not to bee 
puniſhed {( at leaſt not toperiſh for want of food, by oc-! 
cafion of the fathers fault , whereof they are altoge. 

ther faultleſſe (e ) :. Therefore the Fccleſiaſticall 
Law, whereby not onely adultcrous (f') , but inceſtuous 


hm. 


(r)Gloff. in Auth: 
quib-mod.na .cflic.ſui. 
S-in.Clar, $ reſtm.q. 
31,"-4.Panor.in c. 
cum haberert. De co 
qui dux, in.matrimo., 
quam pol.cxtr. 

(5) Davy, verb, filius 
reg.356. limit, x0, Af- 
fl&.deciſ.g6, 
(t)Simoa,de Prztis.de. 
Lacerp.ulc, yol.l. 5, 

17 N. 27. Nec obſtat 
quod diciturper in. 
capacem nitu] poſſe 
cap1,quia8 ttento in- 
re Can.ſpurius etiam 
inceſtuolus non eſt 
Omnino 1nca Pax, ut- 
pore,cuialimenta 
licitd eft relinque1e.- 
Duen.d.reg.346:limi - 
rac-9.yerb, falius, 
(u)lo,de Athon.in 
legatin.libercatrem,de - 
execuror,eeſt. 

(x ) C-cum haberet 
de c0.qu: duxinux. 
quam poll,'per adulr, 
(y)L.legatiioff, de a- 
linen, Jeg, Cxtera 
quz ad diſciplinam 
pertinentylegats ali- 
Mentorum non Col 
tncentur,nif aliud 
lenfiſhe reftatorem 
proberur.L, mfi ecd; 
rir, 

(3)d-c. cum haberer+ 
in tin, ſed neque pro 


neceſſitate tantum(ur volunt quidam) ſed etiam ad decentiam, conſticuendaſunt alimenta, G6 modo 
facultates ſuppetanc.Gab.lib.6,com.conclu'.tir.de alimzen.conch1.n. 31. Menoch, libr, 4. . preſum. 


157.n.z1, (») D. Auth.cx complex. C. de inceſft,rup. (c) L.ifti quiden.f, 


de co quod mer. caul, . 


in fin,& $,fin.Inftit.de noxal.aRtion. Cichb.1.offic L.r. $.1eff. de luſtic, &-jur, (ec) Deutronom, 
:3Þ 2 4,ver,16.Ezech.cap,1g ver[.2 0.1 «Sancimus: C.de pxnis. L.f pzna, £od.tir,diſt, 56. (tf) Tex. 


13d «cam habere:. 


{g) iſſhe 


—— 


16 
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( g)Dec,in c.in prz- 
cnria.de probac cxtr 
39. Gabr, ubi ſupra 
n.$.quz opinio com- 
muniseſt contra 
Bald ind Anth ex 
complexu,(hb)id:m 
turis eſt in cerris Im- 
perii. Glof. & Panor, 
ind, c,cum 

haberet, Bar,in d, 
Aurh.cx cowplexu. 
Deciſ Neap. i654 n.2 
Dec-ubi ſupra. Dues 
filius reg. 367 


(39) Simo.depravis. 
De interpr. ul. volun 
1.4.dub.12;f,204, & 
198 


1)Star.Eliz.an,18.c 3 
(k)Vbi eaimlex non 
diſtingnir,nee nos di 
tinguere debemus;L 
de preciarft de pub, 
inrem action. 


(1)Perkin, rit.graune. 
t.11.Bra&-1,2, c. 7 

Cw )Perking, tit, dc. 
vile,fobg8. 


(e) iſſue alſo is made capable of fo much as is ſufficient 
for needfull and convenient ſuftentation, hath prevailed a- 
gainſt the rigour of the Civile Law, and is to bee ob- 
ſerved efpecially in the Ecclefiaſticall Coure (h) , 
as more agrecable tro Nature , Equitic, and Huma- 
nitric. 

Wherefore if the Teftator {hall bequeath a cempe. 
tent portion to his baſe daughter , for her preferment 
inmarriage , the ſame is due and recoverable in the Ec- 
cleſiaſticall Court : but if the ſumme bequeathed bee 
cxceſhive, then is it to bee moderated _4rbitris bon: 
viri , and to bee reduced into a «convenient por- 
tion (79): 45 3h I, 

And in this _— the Lawes and Statutes of this 
Realme, in providing as well tor the convenient rcliefe 
and keeping of poore and miſerable children, begorten 
and borne out of lawfull matrimonie, at the charges of 
the reputed father and- mother (i), ( without di. 
ſtintion whether ſuch infants were begotten in Inceſt 
and Adulterie, or Fornication (& , ) as for the puniſh. 
ment of the mother , and reputed father of ſuch 
unlawfull iſſue , are worthily commmended , al- 
though in reſpe& of rhe next limitation following, they 
may fceme nor altogether fo: worchic commendation. 

The fourth limitation-is-grounded inthe Lawes of this 
Realme, which doe permit every man; both by deed mad: 
and cxecured during their lives (1), and alfo by thcir laſt 
Wills and Teſtaments to be executed after their deaths 
(m),to give and todeviſe unto any their Baſtards without 
diſtin&ion, all their Lands, Tenements, or Herediraments, 
without reſtraint, at the leaſt more than will ſuffice 
for their ſuſtentation and much morc then they are wor- 
thy of, Which thing cannot bur redound to the great 
preiudice of right hcyres, conſidering the danger 
whereunto lawfull children are ſubje&, and which they 
do many times ſuſtaine throngh the forcible flatterics of 


by, Wh vilc 
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vile diſſembling Harlots, no leffe void of all modeſtie, 
than full fraughc with all kinde of ſubtiltie, with whoſe 
ſweet poylon and pleaſant ſting many men are ſo charm- 
ed and inchaunted (n), that they have neither power to 
bearken tothe juſt petitions of a vertuous wife, praying 
and craving for her children , norgrace todeny the un- 
juſt demands of a vicious and a {hameleſſe whoore, pra- 
ting and grating for her baſtards;never remembring that 
when Sarah (aid to Abraham : Caſt ont this bond wo- 
man and her ſonne, for the ſonn: of thus bond- waman ſhall 
not be hctre with my ſonne Iſaac, Abraham by the com- 
mandement of God hearkned to the voyce of $arah(0): 
neither once regarding (that which divers have diligent- 
ly noted, that the brood of Baſtards are commonly in 
feed withthe Leprofic of the Sires diſeaſe (p): and be- 
ing encouraged with the example and patterne of their 
Fathers filthineſle, they arc not onely prone to follow 
their finfull Reps (q), but do ſometimes exceed both 
them and others in all kinde of wickedneſle, 

The fifth limitation is in the baſtards of Kings and 
Princes,for a King may ex plenitndine poteſtats rake his 
unlawfull iſſue capable of what ſoever by will deviſcable 
he doth-give or bequeath unto him (r), 

The ſixth limitation is this, the 44#/terows Grand- 
father miy bequeath any thing to the lawfull children 
of his 9wne unlawfull ſonnes or daughters, or make 
them his cxecutours (ſ),; bur ſo cannot the 7mceſtuoms 
Grand-father (t). I 

The ſeventh limitation is this, that the teftator may 
bequeath unto his inceſtuous or adulterous daughter a 
competent portion for her dowry,or preterment in mar. 
riage : for this is accounted all one, as if he did bequeath 
itunto her for her aiimentation (u). | 

T beeight limitation is this, that an executour may 


(n) Videss &,$: Pro- 
verb, Salom, 


* 


(o) Gen:c, I'9, 
(p) C figens Angle- 
1m, & ib; prepoſ, 
ditinR,56, Hine «ft 
(air Peckius) quod 
Sodomirarum yn 
cum paxentibus, pare 
vulos eciam ccoleſti 
1gne conſumplit Do« 
minus, nempe,quod 
proſpexerat patyulos 


- hos 1dem fligfoium 


ada:1ſſuros, Pec, in c, 
non decer, de reg, 
ur, 6, 

(q) Mali corvi ma- 
lum ovurn, & meruen- 
da ſunt parerni ctj- 
minis exEpla L. quiC- 
quis.C, ad L,lul.ma- 
1'{,$.1, 

(r) Buer, Decif, 127, 
n.i7, Duen. d, reg, 
366, lim. 7, 

(s) laf,in L, hzre- 
ditas, C, de his qui» 
bus, utindig, n,7, & 

8, Cui opinioni 1o- 
cum concederem, ct i= 
amf; hic Ayus habeat 
legirimos filins, Cilm 
apud nos nulla fit ne- 
cciliras inflituendt 
ſuos, ut ſupra cad, 
part $,7, 

(r) Bal,in L. 6 quis 
inceſtus,C.dc inceſt, * 


nup.Corer,in d.c,t,deſponſ. 2,part.S, 5 n,.13- Cu) Panor,ind,c. cum haberern, 5. Bar, ind, 
Auth,ex cowplexu,quz conclufio awphatur per Petr, Duen, verb, filius.reg. 367 ampl,z, 


make 


"The fift pars. 


—_ 


SR —— 


de vulg. ſub, Bald. in 
L. cam qua, CC de fi- 
dei commiſ.n.4.Clar, 
S. reſtium, q, $1. In. 
rellige ramen nifi c6- 
jecurz interrenerine 
ex quibuz fraus pr. 
ſuwarur,Graff, $, In. 
flitutio,q, 7-n, 13: 
Cy) Przpoſ.inc,tan- 
ta vis, Qui filii ſunt 
legitimi extra, n,10, 
Card,cod,c. n, 17, 
Melc, Klin, TraQ, de 
cauſ mrion,fo,$4.86, 
(z) Card, przpoſ & 
abi, 18 d. c, ranta vis, 
Kling, ubi ſupra c.ne- 
wo,32.494.4, Panor. in 
c rranſmifſz de co qui 
cog conſang,ux.extr, 
Clair. $,adukeriii,n,2. 
(a) Lar.C. de adul, 
L, inter liberos. ff, 
cad, Clar, ubi ſfuprs. 
(b) Niki pr1zrer co. 
pulam mortis machi- 
natio intervenifſer, 
- vel fides dara fuilſer, 
quia tunc non rakt 
2 1\terecs marrimonili 
2M jure can c. ſuper hoc 
. | c, fignificaſt de eo 
qui dux. in marr, qui 
poll.per aduLextr.fed 
an diflolvi poſſint hv- 
die nuptiz hujuſmo- 
gi,mul:um dub:ro,oc- 
caſtone ftaruti, H, 8, 
an,z2 c,38, - 
(c) Dc. canta vis, 8& 
D D. ibidew, 
(4) Supra parr 4.S.15 
(40) Tiraquel. in re- 
peii, L, fanquam C, 
de revoc,donac verb, 


liz.an.18.C41 3, 


(x) BarvinL.G his &, Make the teſtators baſtard his executor (x). 


The ninth limitation is, when the adulecrous parents 
do ſolemnize lawfall matrimonie rogether before the 
birth of the childe (y): for example, A married man doth 
beget a ſingle woman with childe (for this is adultery 
by the laws Ecclefiaſticall of this Realme (z), although 
by the Civill Law it is but fornication (a)) immediate. 
ly after his wife dycth, after whoſe death he marrieththe 
woman (for ſo he may(b) ) after the marriage, the child 
is borne; in this caſe the childeis not onely capable of 
any tcſtamentary benefit, but is reputed a lawfull childe, 
and not abaſtard (c) as heretofore hath beene diſputed 
more fully (d). 

The tenth limitation is, when as the teſtator doth be. 

ueath to his baſe childe a greater legacie than will ſuf- 
fee for his alimentation in zecompence of ſome merit 
or deſert at the teſtators hand; for then the diſpoſition is 
good in Law (40). 

Concerning thoſe baſtards which are begotten of ſin- 
gle perſons, ſuch (I meane) as may lawfully marry to. 
gether, then in caſe the mother were 4 Maid, or an h1- 
veſt Widdow, immediately before ſuch unlawfull copu- 
lation and conception of the childe. This kinde of forni- 
cation is tearmed Sr#prum (e),and this kinde of Baſtard 
ſeemeth to be in the ſame caſe as if he had beene begot- 
ten in adulterie. 

If the mother were an Horlot before the conception 
of the childe, howſoever by the Civill Law ſuch a ba- 
ſtard is not incapable of any teſtamentarie bencſir (t); 
yet foraſmuch as by the Laws Eccleſiaſtical (g) and Sta- 
tutes of this Realme (h), ſuch copulation is condemged 
as unlawfull, and to be puniſhed as ungodly : I ſuppoſc 
that this kinde of baſtard is no more capable of an cxc- 


donatione largitur,n 21, (e)} L.inrer liberos L faprum, ff. de adul. (f) Coyar. de ſponſal. 
2,pa't.c.$.S.5,n.15.16.17. (g) C.nemo. 32 q. 4. Panor. in Rub.de aduþcxtra. (b) Stat. E- 


. 


cutorſhip 
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cutorſhip or legacie, then ifche mother had beene honeſt 
before (1), eſpecially if the mother were acommon har. (') Videas' Covar.in, 
lot, the teſtator nevertheleſſe cſtecming her to be cleare Wy afcor. 

. : ' r e Nothis & 
from pollution with aoy other, and himfelfe onely to be qur c.41. lew, Cain, 
the undoubted father of the childe , whom he doth in Lfqueilluſtris, 
make his executor, or to whom he doth bequeath any Deen 
Icgacie by the name of his childe, when as indeed he is 1» fn. 
not the certaine father of the childe, the mother having 
proſtituted her ſelfe to the falthineſle of others alfo@or 
in this caſe even by the Civill Law, the Baſtard cannot © 
be executor, nor obtaine the Legacie (k), if not by oc. &? TE +2 
calion of the fathers crime, yet by reaſon of the teſtators PkGeE Thee 
errour and folly , who of all likekhood would never <9m.op-S. Inſtiturio, 
have made that childe exccutor, nor have ſhewed him- 37595 inirpart. 
ſclfe lo good a father if he had knowne the bad conditi- = 
onsof the mother, Where it is ſaid that the parentsmay «» 
bequeath ſomuchtotheir baſtardsas will ſuffice for their 
alimentation or reliefe, what kinde of Baſtards ſoever 
they be without diſtinAion, It may be demanded not i kgs ha 

impertinently nor unprofitably : Whatifthe teſtator do' cont) 219.0.8- 
{imply bequearh a ſumme of money or ſume other thing Menoch.de Arb.Ind. 
to his unlawfull childe, not making any mention thar reggae >y" 
he doth bequeath the ſame for the childs reliefe or ali. terp.ukim.yol. lib.z. 
menration : whether in this caſe is it to be preſumed 21907: Tiraqin 
that the father did meanc it for the childs alimentation deco non von. 
or no? but if he did fo meane the legacie is good, other- donationelargirur,n. 
wiſe it is void. Briefly, howſoever in this matter all men &;<2frenceonts- 


arc not of one minde, T do rather ſubſcribe to their opi- rwrad.de alimenciv«libs 
nion who do hold the affirmative (!), 3.Cap.1 3.013, 


—— 
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Ofan unlawful! Colledge. 
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1 An unlawfell Colledge cannot be executor. 
2 WWhat « underſtood by an uulawfull Colledge. 
Bb 2 3 Whe- 


; The fiftb part. 


(a) L. Collegiuw.C. 
de hzrcd.inftir. 


(d) L.CollegiumPar. /F 


in L.cum ſenatus de 
reb,dub,f, Abbas.in.c. 
dileRa de excel, 
przl2, extr, Fulb.J.1, 
Pare\,fol.zF. 36. 


(Cc) Lambert, TraQ;. =, o 
' bequeath any goods or money to the Pariſhioners of 


de offic.gardianorii, 
fol.4 3.Brook.rit. COr- 
poration. 5.777. 
84.tir,done. n.,r 7450 
contra Fitz.tit, cone. 
N.1. 

(d) Lambert, ubi ſu- 
pra.Fulb. lib.1, Parel. 
tol 41:43+ 

(ec) Paul.decaftro, in 
L.cum ſcnarus.ff. de 
reb, dub» 


(») Lis cvi $,ulke.ft, 
dereſtam, Vaſq.de 
ſuccc{,pregreſ,lib.1, 
$.2..:8, 


3 whether the Church-wardens 


may ſae for « legacy left 
ants the Charch. s 


| 4 Particular perſons of an unlawfall Colledge may be ap- 


printed executors. | 


6. ik 


N unlawfull Colledge cannot be cxecu- 
2, tor (a): by an unlawful Colledge in this 
place, I mcane all Companies, Societies, 
Fratcrnities, and other Aſſemblies what- 
ſoever, not confirmed nor allowed for a 
lawfull Corporation by authoritic of the 
Prince,or of ſome other by whom they ought to be con- 
firmed or allowed (b). Notwithſtanding, if the teſtator 


), , 


any Parilb, tothe uſe of the Church, ſuch a bequeſt is 
good (c), and the legacie may be recovered by the! 
Churchwardens, who albeit in every reſpe&they be not 
a lawfull corporation, yet in this reſpe& they be accoun- 
ted a lawful! corporation, I meane in favour of the 
Church(6d): or if the ſeverall and particular perſons of 
an unlawtull Colledge be appointed executors, they arc 
not to be repelled (ec). 


Of a Libeller. 


d. X- 
E E that is condemned for a. famous Libel! is 
inteſtable, both aRively and paſſively : that 
; is to fay,he can neithermake a teſtament,no: 
* receive any benefit by a teſtament (a). 


Of Vſurers, Sodomites, and others. 


— 
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i Manifeſt Y ſuxers , and Sodomites, can ntither make 4 
teſtament, 


Who may be Executor ot not. 21 


teſtament, vor reape any benefit by enothers teſlament. 
2 Whoſoever i forbidden to make a teffament by reaſon 
of ſome crime, the ſame perſon incapable of any benefit 

* Eytheteſlament of another, | 


$. XI. 


S manifeſt Vſurers, Sodomites, and other cri- 
minous perſons, are forbidden to make teſta- | 
2\mecnts themſclues, or to diſpoſetheir goods by | 
their laſt wills (as is before at large declared (a) ) ſo are Pi _ _ 
they forbidden to reape any ſuch benefit by the teſta. Te 
ment of others : for this is a common received conclu. (29 Gloſſin L,is cui; 
ſion, that he that cannot 'make a teſtament or laſt will, ih omen ng 
by reaſon of _ _ by him —— , the ſame prays marr 
erſon is incapable of any cgacie 0 s, diſpoſed by co an 
ws Teſtament or laſt Will k andaLroem FPG - RE 


Of an uncertaine perſon; 


— = 
—— 


© 


1 1/ theteſtator make John at Stile hg executor, and there 
be two perſons of that name, neither of them is to be 
admitted. 


$. X11. 


Wt N uncertaine perſon cannot be executor nor 

AYE legataric (a): For example, the teſtator doth (1) $.Incerts Inflir 

AS make Thomas Lante his executor, to whom dclega.1o. An Gem. 
® alſo he giveth all his goods: and there be two &Franc. inc f parer, 

perſons either of them being called Thowss Lante: in © m6 

this caſe neither of them is tv be admitted {b). (d) Minſin.in d.S.in- 
Divers other examples of uncertaintic, with divers (Per Ll quits. 

declarations of cvery example , do appeare in the Jaſt , 

part ofthis Booke, where the Reader may be more fully 

Bb 3 ſatisfied 


The Sift pare. 


e) ag ſatisfied (c), in what fort this former concluſion is tobe = 


(d) Starue.Regis 
lacobi An-3.C. 5. 


admitted. 


__— 


- 


Of a Reculant convit 


1 Whether a Recuſant convil? may be Executor or Tutor. 
6. XII: 


Y a Statute lately made againſt Popiſh Recu- 

& ſants, becauſe Recuſants are not thought meet 
to be executors or adminiſtrators to any perſon 

« whatſoever, nor to have theeducation of their own chil- 
i dren,much lcfle rhe children of any ocher the Kings ſub- 
« jc&s within this Reaime.Ir istherefore enaQted (d), that 
© ſach Recuſants conviftcd, or which ſhall be convited 
« atthetime of the death of any teftator, or at rhe timc of 
« pranting any adminiſtration, ſhall be diſabled to be cxe- 
© cutor or adminiſtrator, by force of any teſtament after 
«© the ſaid AR of Parliament, tro be made, or letters of ad- 
« miniſtration from that time to be granted, nor ſhall have. 
* the cuſtody of any child as Gzeraion inchivalric, Guar- 
« dioxin ſocage,or Guerdiewin nurture, but that the next 
« of kinne to ſuch childe or children, to whom the hands 
* cannot lawfully deſcend, who nevertheleſſe ſhall uſually 
&« reſort to ſome Church or Chappell, and there heare di- 
« vine Service, and receive the holy Sacrament of the 
* Lords Supperthrice in the yearc next before, according 
© tothe laws of this Realme, {ball have the cuſtody of the 
© {amechilde, &c, as by the ſaid Statute more at large it 
« doth, and way appeare. By which ſtatute it is alfocnaQ- 
« ed, thatcvery married woman, being or which ſball be 
« a Popiſh Recuſant convit (her husband rot Randing 
* convictof Popiſh Recuſancy) which {hall not confurme 
<« her {clfe, and remaine conformed, but (hall forbeare to 
** repaire to ſome Church , or uſuall place of Common 
| Prayer, 


bo may be Executor or not, 


Prayer, and there to heare divine Service and Sermons, 
(if any then bc) and within the faid yeare, receive the 
Sacrament of the Lords Supper according to the laws of 
this Realme, by the ſpace of one whole yeare next be- 
fore the death of her ſaid husband, (hall (amongſt other 
penaltics expreſſedin the ſaid a) be diſabled to be Exc> 
cutrix,or adminiſtratrix of her ſaid husband, and to de- 
mand or have any part or portion of her ſaid husbands 
you or Chattels by any Law,cuſtome,or uſage what 


cc 


Og&VErs ; 


THIS TESTAMENTARI 
TREATISE. 


WHEREIN IS DESCRIBED THE 
| Office of an Executor. 


The RENT. or Chapters of the 
ſixth Part. 


F the office of an Execator. $.1 
| Of acce — or refuſing the "WI oh 
C nd firſt, whether the Executor may bs 
omelad #0 accept the ſame. Q: 2s 
d 5) ht © 10 be conſidered of the Exccator, 
defiroms to be reſolved, whether it were better to ac- 
cept or refuſe the executor ſhip. 3 
Of the time which the executor hath to deliberate, whether 
be will undergo the Executorſhip. . 4 
Of the office of an executor teſtamentarie, undertaking the 
executs? Ip. d. 5 
Of divers queſtions about the making of an Inventary: 
and firſt, whether it be of neceſſitie that an Inventary 


be made. $. - 
What things are to be put intothe Inventarie. 
Within te a time the Imventary # tobe made. d. F 
of the forme to be obſerved in the making of an Inven- 
147). d. 9 


Of the effet? and benefit of an Inwertary. $0 
| of 


of the probation and _— of Teflaments ; and 
namely before whom the ſame are to beproved. F. 11 
By whom the Teſtament & to be proved. 6.12 
Whew i the Teft ament to be exbibited and proved. & 12 
0 {the manner or forme of proving and approving te- 


faments, - (14 
I hat fees are due abont the probation and approbation of 
Teſtaments. d.r5 


Ofthe payment of debrslegacies,aud mortuarier, 4.16 
Of the making of an account ;, and firſt of the meeeſſitic 


thereof. $.17 
To whom the account onght 10 be made 6.18 
Of the 11me of making the account. $19 
Of the manner of making an account. $.20 
Oftheend and effett of an account. $.2T 
Of the Executor refuſing the Execmtorſbip, and what be is 


t8take heed of; 0.22 


Of 


OF THE OFFICE OF 


AN EXECVTOR. 


The ſixth Pare. 
T Three kindes of Executors. 
2 Exccator by the Law, | | 
3 Execcator by the Ordinary. 
4 Execnutor by the Teſtament. 
5 Divers kindes of Execators Teſtamentary. J 
6 Theoffice of an Executor Teſtamentary. F 
; 
d. 1 n 
22 Ow followeth the fixth principall (i 
d part of this Treatiſe, wherein . ſt 
, > I promiſed to (ct forth the office or re 
VL) duty of an Executor, I meane of an al 
Exccutor Tcſtamentary , that is to b: 
ſay,of him that is appointed by the ab 
Teſtator for the performance of the Is, 
Will. ge 
For thou (halt underſtand that there be f three kinds 1 (1, 
of Executors, or perſons which have to deale with the (s) 
Exccution of dead mens Wills, and diſpoſition of -. 


their tdi 


Of the Office of an Executor.. 


. : 


oods(a),every of which have their ſevcrall offices. The 
cit hath his authoritic frow the Zew, the ſecond from 
the Ordinary,the third /rom the Teftator (b). 

The Executor which deriveth his authority from the 
Law, is the Biſhop or 0rdinere: of cvcry dioceſle, unto 
whom the cxecution of Teftaments and laft Wills, eſpe. 
cially 4d pics canſas, (no Executor beeing appointed by 
the Teſtator)hath appertained and belonged(c)(and thar 
not oflatc timer (as ſome have lately divined , or rather 
dreamed) bm ever fince Chriſtianitie was firſt received, 
and eſtabliſhcd by Imperiall authoritie, or very ſhortly 
aſter : nor withinthis Realme of England onely, where 
the biſhops to whom the approbarion of Teſtaments 
appertaine (d), have continually by the royall conſent 
ofthe godly King,and princes of this Realme (e); exer- 
ciſed this office, and executed this charge,for,and during 
ſo long time,and fo many ages,that(if I be not deceived) 
there is not any memoric or anticnt record to the con- 
trarie (f) 1 meane fince Chriſtianitic was embraced, and 
Paganifme aboliſhed : ) bur «lfo thorowout all the king- 
domes and Nations within the Chriſtian Empire. For 
not onely by the Lawes Eccleſtaſticail (g) , uicd and ob- 
ſerved for many hundred of yeares,but alſo by the Civill 
Law (h) , compoſed above a full thouſand yeares ſince 
(i),this office and charge of exccuting the aforeſaid Te- 
Raments and laſt VVills hath becne impoſed upon the 
reverend Biſhops : in the ſinceritic of whoſe conſciences 
all Chriſtian Lawes,and namely the Law of this land, 
hath repoſed greater confidencethan in other lay people, 
abour the performance of dead mens Wills (k ),hence it 
is, that every Biſhop is called Ordinary, as if other [ud- 
ges were in this behalfe incompetentor extraordinary 
(1) : Hence alſo it is, that the Biſhop is called Executor 


—— 


(a)Specul. deInftr, 
edir $,nunc vero ali- 
qua.in Prin 
(b)De hac erimembr i 
executoris diviſfione 
in legitionw, dah um 
& teſtamentarium. 
Specul.ubi ſuprazcui 
adjungas velim lo.de 
Cambus traR.de exe* 
cuteribus, ule. yolunt, 
Cy 3-N.22:\-mi 
1,120, 

(c)L.nulli.L,G quis ad 
decelinand.C. .de Epil- 
cop. & cler.c.rum no- 
bis,c.nos quide.c. Ice 
de tefta. extr.c. tarur. 
deteſta.). 3. proviaci- 


al conflit.cant. c- fa* 


cuimus.ecd.tird. con- 
Rir. provinc- Ebor. 
(d)Lindw. in d.c.fta- 
tur, & in c.ita querun- 
dam de refta.], 3. pro- 
vinc.conſt1.Cant lo, 
de Athon,in legatin. 
liberratem,de execut. 
refta.DoR.& Stud. 2 
cap.28. | 
(+)C.zccidirde im- 
munitare ecc hk 
berratuw, 1.z, provin. 
conftir.cant,Lindw.in 


6,c.ftarur. ecclefrafti- 


carum libert#rum,ac 
(f) Lindw.in d,c.ac- 
c—_ erfi anth- 
quus 1's non potuir : 
ramen hujus antiqui- 
tar. initifi mveſtigat.” 
»flequi, newpe cums 
reg is tc mporibusil- 
lud primo fuerar 
conceſſuw,urille in - 
genue farerur, 


(2) C.ra,c.nos.c.10.de reft.exrr.(h)L.nulk. L.fi quis ad dec). C.de epic. & cler (1) Anno, viz Chris 
ti 536.cdirus eft i]!e Tuſtinianicodex,ia quo leges iſt inter alias ivſeravur. (k)Perkins int,dere- 
&zwencisf,94.D.Smith irafk, de repub. Ang#.102.(1)Ordinarius ver © dicicur. qui legy ,ycl conlue- 
wdine,yel principis beneficio iuriſdie, uniycrſabrer exercet. DDlin L more de iur,vm. indic» 


leoutimns 


—— 


23 


' The fixt part. 


(m) Specul.ind.s, 
nunc,vero aliqua de 
Inſtr.cdit.Io.de Ca- 
nib.de cxee,ul'.yol. 
part-1 q.3« Olden de 
execeut, L:yol.tit.z 
'  (n)Specul. ubi ſupca, 


(o)SrinEd, 3.3r.31, c 
21,8 ſtat H.8, an, 21 


Ce 5s 
(p)Broak Abridg, 
rit.rcſtament. Nav 
(q) 8rook Abridg. tit 
deviſer.z5.ſtac, Ed. z 
an.31 ctr, 
(r)Specul.in d.$ 
nunc veto aliqua,de 
Inſtc.edi. lo, de Can. 
& Oldcmrract. de ex- 
ecurore 
(3)Stat.Ed.z an.31c 
21,6 ſtat.H'8.an. 21 
cap. Fo 
t)Sta,Ed.3,an-31ec 11 
(u)Brc o'.tit. adminiſt 
n.z3.& n 33{z.f ſtat, 
21H 8. nun obſtar 
quod quzie.& ramen 
videtur quodex iuſta 
cauſa poterit teyoca- 
ri,ut in cauſu Caroli 
Ducis Suffolciz. 5. 
Ed.6, non tamen pro 
ſuo libito. 
1)Labridg.deacaſcs, 
xdit,an.Dome! 599. 
tit.ecxec-u.18.t 177. 
& tit Adminiſtracor. 
f,1 84.in'princ- 
(2 )Labiidg dezcaſcs 
ubi ſuprazt-177. 
(2 )ubi ſupra» ; 
(+) Minſing,& Vigli- 
us in $.poſtcriore 1u- 
ſtic quib.modireft, 
irfer, 


legitimws Legall Executor, becauſe hee onely is appoin. 
ted executor by the law,where no executor is appointed 
by the teſtator(m ). 


The executor f which deriveth his authority from the 


biſhop or 0rdinery, is he whom wee call Adminiſtrator 
(n): for when the Executor named in the teſtament 
doth refuſe to be, or cannot be Executor ; and when no 
Executor is named in the VVill ; itis Lawfull for the Bi- 


ſhop or Ordinery to commit adminiſtration (0), and to 
annex the Will ro the letters of Adminiſtration(p). And 
this Adminiſtrator having his authority from the Ora; - 
z»ary,is chargeable with the performance of the Will, as 
if he had beene appointed by the Teſtator(q),andis cal- 
led in Law Execuror dotivss(r),becauſe hee is given or 
aſhgned by the 0rdinary, to whom originally and by 
Law this exccution doth appertaine: but with us hee is 
uſually called _{dminiſtrator ({), becauſe he is the 0r- 
dinarics deputy, or as it were his ſteward or bailife, to 
deale and to adminiſter in ſtead of the Ordinary ; and in 
that reſpe& the Ordinarie may call this his Adminiſtra- 


ror toan account (t),and if he will, may at any timere- 


voke his Office or Adminiſtration,like asany other man 
may revoke his Atturney (vu). | 

And this the Ordinary may doe, not onely expreſly, 
butalſo ſecretly, by appointing another Adminiſtrator 
(1).1f a man dy inteſtate after whoſe death the Ordinary 
doth firſt grantthe Adminiſtration of his goods to one 
perſon, & afterwards upon cauſe(or peradventure with- 
out cauſe (2) doth grant adminiſtration of the goods of 
the ſaid deceaſed,to another perſon, In this caſe, the (c- 
cond adminiſtration,is a ſecrer, bur as cffeQuall revocati- 
on of the former adminiſtration, as if the revocation had 
been expreſſed (3), not much unlikea ſecond teſtament, 
which isa (ccret, butan effteuall revocation of the for- 
mer (4), or the conſtitution of a ſecond prodter or At- 
rurncey, whereby the former is as effeQually revoked, as 


if 


ny a= ps 4 S—_ 


-: 


of the office of aw Executor. | 
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if it were expreſly done (5). Yet the a&ts doneby the for- 
mer Adminiſtrator, untill his authority were revoked, 
are good in Law (6). 

T he Exccutor f which deriveth his authoritie from 
the Teſtator, is he that is named Exccutor in the Teſta- 
ment, or to whom the execution of the Teſtament is 
commirted by the dead man : For itis lawfull for every 
one having anthoricic to make a will ro appoint an cxe- 
cutor for the performance of the fame will (x). This exe. 
cutor istearmed Execator teſlameniariusga tcltamentary 
executor (y), and hath his authority immediately from 
the teſtator (z), repreſenting the perſon of the dead 
man (a), and may without the authority of the Ora. 
parie, cnter to the teſtators goods and chattels (b), and 
may be convented by the creditors and legataries of the 
decealcd, as elſewhere is declared (c) : And after the 
probation of the teſtament may allo commence ſuite 
againſt the tcſtators debtors (d), and doth not much 
difter from him in nature, whoſe name in the Civill law 
is beres (c), ſaving that heres by the Civill Jawzis to have 
the re{iduc of the teſtators goods, and miy convert the 
ſame to his owne uſe, (the funcrals, debts, and legacies 
diſcharged ) albeit the teſtator do not expreſly will 
that he {ſhould have the ſame (f) : whereas an executor 


may not convert the re{idue to his owne private uſe (g), 


nor any part of the teſtators goods , more than that 
which is left unto him by the teſtator, or which the 07- 
dinarie {hail allow him for his travcll and charges,or for 
ſome other cauſes hereafter expreſſed (h) : infomuch 
thatif the executor dyc inteſtate, the teſtator alſo from 
that time ſhall be deemed inteſtate, and adminiſtration 
may be committed in this caſe of the goods not admi- 
niſtred (i). 


(s) L. fi quis.$, fi 
nal ff, de procur, 

(6) Brook, Abcidg. 
tit. «dminſtcar, n,7 3+ 
(x) Supra par» 5.9.t, 
(3) Specul in.d.s. 
runc yeio, & le, de 
Cao, ac lo, Old, de 
execut.ulr. vol. 

(Z) Plow. )i.r.incaf, 
in er Cz: eisb, & Fox, 
(a) Sichard, in Rubs 
ce jur.delib,C. n. ,, 
Minling.in tt de ba+ 
red.inftituend. Inſtr, 
Ib.2.Z af,in. I, fires, 
if de Excep. & pre- 
jud. PoR. & Stud, 


+ od. 3, 09.7: 


(b) Plowd,d.cal,inter 
Greist. & Foy, 

(Cc) Suprapzr', 4. S, 
z.& infra hac parte. 
S 3» | 

(6) Perkins rir.reſta- 
menr.fol.g 2. Brovh, 
tit ,Cxecutor.P, 49. 
(ce) Specul.ce Inſtr, 
edir;F, nunc ve16 ali- 
qua,n,16.Lindw. in 
c.ſtaruryl',7. pro- 
vincial. conſt. Cart, 
veib.prius, tract, de 
Repub. Ang-lib ;3.c 9» 
Haddon, ho,refor leg, 
eccleſi. Ang. tir, de. 
teſta, c.1,c. 18, Adde 
que ſuperittz annotc» 
vi pare4.9.3-1n princ, 
(t) L.3.C.de teſtam, 
wil. $.herediras.1n- 
fiir, de hzred infliw. 
ckd L, interdum. ff, 
ce ber.inſts Lindw. 
in.d c.ftaturum.ycrb, 
cffe&us in fin, 

(g) Mag. Charta.c. 


I8.Plow,in.c, inter Norwood &.Rede. Perkins tit.deviſe.c. 8, fol, g7, Litlketon toi. 40.Ripaiin, L cum 
£lusfamil.ff.deleg.1.n.21, (b) Text.ind.c, ſtatuimus.D5.Gem,in.c. religioſus.l1.de teſta 6.1.9, 
DoR.& Stud.lib, 3 c.10,Dyer.tol.2, & infra ead.part. S$.3.N.14. Ci) Brook Abridg, rit. adminiſtr, 


I, 41. tit.execut.n. 149. Plowd, in caſ.inter Greisb, & toxe ; 
Concerning 


a4. 


— —_—___—_—= 


Ck) DD.in,L.6 quis, 
de leg.2 fflode A: 
thon. ip legarin liber - 
tat em, de executor. 
teſtam. 
(1) Conlule Bald. in 
.L fiquis, ubi docet 
execnrore dici pollc 
nudum,duplici re!pe- 
au, vel obdefeftuin 
commodi, vel ob de- 
fetum aRionis. 
(m) Olden rraR.de 


exccutor,ultyol tits. 


& ſupr.part 4. $.18. 
Bar.in L. a filio. tf. de 
al;mcn.l:g. 

(») De officio exe- 
cutoris in genere,de- 
indede officio cxccu» 
toris reſtamenta1ii. 
Jegitimi datavi infpe= 
ct. Vide poſt alios 

! 0, de Canib.de exc. 
cut,ult. yolunt;2 parte 
(0) Vide Sichar, in 
Ruv de jure deltb. C: 
& infr.cad, par & I, 


2-3 4: 
(p) Infcad.part.$.6. 
(q) Inf,ead.pa .Seait 
(r) lnf.ead part, $16. 
(+) [nfr.cad paz.S.172, 

(t) Infr.cad.pa.$.22. 


Concerning the office of him thar is appointcd exe« 
cutor by law, that is to ſay, of the Biſhop or Ordinaric: 
and likewiſe concerning the office of the executor ap- 
pointcd by the Ordinarie, that isto ſay, ofthe admini. 
ſtrator : I do nor here purpoſe to entreat, but onely of 
the office of an cxecutor teſtamentary, _ 

Of Þ executors teſtamentarie there be divers kinds; 
that is to ſay, ſome be node execmtors, fuch as doreape no 
commoditic by the teſtament (k) : others not meere or 
naked executors, but are to receive ſome benefitthereby, 
and may commence judiciall ation (1) ; and againe, of 
exccutors ſome be #niverſall, and ſome particular (m): 
But becauſe 1 ſee no grear ule of theſe diſtinRions here 
in this place, I {hall ſpeake of an cxecutor teſtamentarie 
generally, and as it is agreeable to every teſtamentaric 
executor, be he z;ude, or otherwiſe, univerſall, or parti- 
cular (0). | 

The t office of every executor teſtamentarie, confiſt- 
ethin two things: the firſt is, ;» accepting or refuſing 
the executorſhip (0). The ſecond dependeth of the reſ0- 
lution ofthe executor in accepting or refuſing theexecu- 
torſhip. For if he do accept the cxecutorſhip, then his 
office is extended diver{ly, but eſpecially it confiſterh in 
making of an Inventarie (p); in procuring the probation 
and approbation of the teſtament (q); in the payment of 
debts and l;cacies (r) , and finally,in the miking of an ac- 
count (5). But if he reſolve to refuſe the executorſhip, his 
office is ſomuch the lelle, conſiſting onely in the aw0:4- 
ing of ſuch things, whereof mention is made hercaf- 
ter (tr), 


Of the accepting or refuſing the executorſhip: and firſt, 
whether the Executor may be compelled to 


accept the ſame, 


1 Divers queſtions about the accepting 07 refuſing of the 
executorſhip. 27 he 


FE 
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Of the Office of an Executor. 


2 The executor may be cited to accept,or to refuſe the exe« 
eutorſhip. 

3 If the Executor being cited will uit appeare, the Ordi- 
naty may commit the adminiſtration of the goods of 
the deceaſed. 

q If the Executor named, refuſe the execatorſhip, the Or. 
dinary my commit the adminiſtration; 

5 The Executor cannot be preciſely compelled to wnder. 
rake the executorſhip. 

6 What if he have already medled with the goods of the 
Teſtator. 


T7 Whether the Exeentor refuſing the Executorſhip, ſhall 
looſe his legazie given unto bim inthe ſame teſtament. 


d IT. 


=S@CJOncerning } the accepting or refuſing of the 

executorſhip,three queſtions may be deman- 

q ded : firſt, whether he that is named exccutor 

' in the teſtament my be compelled to under- 

take the exccutor{bip, or that it is inhis power to refuſe 

the ſame (a). Secondly, what « 10 be conſidered of him (a) De hae Qeonſu- 

that is named executor, whereby he may be reſolved whe- jasHen.Boic.in tua 

ther it were better to accept or refuſe the executorſhip (b), 595-4 reſta,exrr, Pas 
x : | nor.it-c, lohann-eo. 

Thirdly, how /ong time, he thatis named Executor,hath jr. Bar.in L x. de 

todeliberate and determine of accepting or refuſing the. leg.2-ft 

executorſhip (c). » 
To the firſt it may be anſwered, that he f that is na- 5.4. | 

med executor, may be cited to appeare before the 07d5- 

»arie, or other , having authoritie to prove the Will, 

and there cither to accept the executorſhip,or at leaſt to (4) Boic.Panor. & 

3 refuſe the fame (d). And in caſef either he will not ap- bene. 

peare, or appearing t refuſe to prove the teſtament, the & pox. wes 

Ordinarie, or other Tudge, may commit the adminiſtra- Cc) Brook. Abridg. 

tion of the goods of the deceaſed, as if he had dyedin- UEanminitn 3p nt 

teſtate (ce) ; and the adminiſtrators have — = y H,3.an.31.c-5. 

adminiſter 


- 
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(f) Brook. ubi ſupra, 
& Plowd ubi ſupra. 
(g) Bald, in L.deberi. 
C.de fhdci commil. 
liberta,Plow.in.d cal 
intcr Greisb, & Fox. 
(h) Brook, Abtid rite. 
admin.n.z3z. quod fa* 
cilids procedir, cum 
adminiſtratio com- 
milla fueric (ur ſem- 
per ſolcr) falvo jure 
cujulcunque, &c. 
(7) Labridg.dcz. car 
tes, xdit. anne, Dom. 
kx 59 9.tit. adminiltr, 
n.2.fol.183. 
(8) Starur. H.$.an, 
ZT.,CaF» 
(i) Panor, in clo. de 
tc (ia extr.n. 3. Older, 
de cxcc.ulrt, yolunt. 
tit.7. in fin, 
(«) Panor & Ollen, 
ub1 ſupr.Boic, in c, 
ta2, de reſta, extr, 
Plowd.ia caf. jacer 
Grejsb.& Fox. 
(1) Firz.Abridgarir; 
ext cUutorgnysy. 
(m) Que poſitio lo- 
cum vendicar,etiam(i 
executor fir cojunta 
perſona, ut habet co - 
munis opinio. Gribal, 
Theſaur.com, op,ver, 
tutor. Rom.conhl,z 3 5 
Adde I .de Canijb. d. 
traQ.de executor, ubi 
plures enumerar hu- 
jus regulz limicario 
nes,newpe qued non 
eſt copdlicadus, quariz 
hrmirate, quis luipe- 
Ram habco,cas filen- 
0 Pretcreo. 


adminiſter the goods of the deceaſed, asif he had dyed 
inteftatc, and thcir authoritie or at done is good and cf- 
fcuall in the law (f) in the meane time, untill theexecu- 
tors undertake the exccutorſhip (g), for then the 0y47- 
marie may revoke the adminiſtration before by him com- 
mitted (h). | | 

Yet nevertheleſle, ifthe Oratnaric knowing that there 
1s a teſtament, and an executor named therein,adventure ' 
to grant adminiſtration of the deceaſeds goods, not ha- 
ving firſt called the cxecutor to prove the Will, and to 
accept or refuſe the executorfhip : in this caſe it ſcemetb, 
that when the executor ſhall prove the Will, he may ſuc 
the Adminiſtrator in an ation of treſpaſſe (75): notwith- 
ſtanding the Adminiſtration granted by the Orarmmarie: 
for that he hath no power to grant adminiſtration, but 
when the perſon deceaſed did dye inteſtate, or that the 
executors, either will not, or cannot performe the office 
of an executor ($8). 

Bur he t chat is named executor, cannot be preciſely . 
compelled toſtand ro the VVill and undertake (1) the : 
executorſhip, unlefſc # he have already medled with the 4 
goods of the reſtator, as cxecutor,for then heis not one- 
ly to be compelled to ptrforme the office of an execu- 
tor (&) , but alſo if he ſhould retuſe, and the Ordinarie 
commir thea miniſtration unto him. this refuſal is void, 
and he {hall be charged as executor (1). 

Morcover.albci: f the executor named,who hath not 7 
medled with the adminiſtration of the goods of the de- 
ceaſed, cannot be preciſely or abſuſutely compelled : yet 
if any legacie be left untohim in the teſtament, he may 
be compelled to ſtand to the executorſhip, or elſe to 
looſe the legacie : ſo that he ſhall nor reape the bench, 
it being ducly admoniſhed, he refuſe the burthen (m). 


Wat 


Who may be Executor ot not. 


What is to be conſidered of the Exccutor, deſirous to be 
reſolved whether it were better to acceptor io 
refuſe the Exccutorſhip. 


1 Divers thinzs to be conſidered of bim which would be 
reſolved elnks it were better to accept or 10 refa(e 
the Executor (hip. 

2 The firſt thing to be inquired in this caſe comcerning 
the teſtator. 

3 Ofthe amthorttic and charge of the executor. 

4 The Executor may not meddle with the lands, tene- 
ments, or hereditaments of the teſtator,but the veire. 

5s The heire hath nut to deale with the goods amd cattets 
of the teſtator, but the executor. 

6 The teſtator may give power to his executor to ſell bs 
lands for payment of his debts, or other purpoſe. 

7 What if ſome of the executors named do refuſe, whe- 
ther may the reſt ſell the lands according 10 the teſta+ 

: ment. 
F 8 whether the executor of him that had lands infee fim- 
ple, fee taile, or for tearme of life, may recover the 
rents, fee farmes, or other arrerages againſt the tenant 
which ought to bave payed the ſame in the life of the 
teſtator. © 

9 The ſecond thing to be enquirtd concerning the teſtator, 

t7 ro Ofthe anthoritie and charge of the executor of an ex8- 

: cutor. : 

t 11 Whether dive» ; beimg affigred executors, wheref ſome 

/ be dead, the exeriitor of the executor Aeceaſed may be 

\ toyned in altien t 16; the exe tor ſurviwumg. 

12 Of the antho: tie and charge of the executor of an Ad- 
minſtrator | 

13 What 6 0 be confi ered about the laſt Will of thete- 

ator, 

14 Whether the executor may convert the reſidue to his 

owne aſe. Cc 15 Whe- 
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(a) Hee & alia quz 
ab execurore delibes 
rante conſideranda 
ſunt, rraduntur 2 [0+ 
de Canib,in tra&, de 
EXECutor. ult, vol.2. 
part.q-I.cym ſeq Cui 
fi placear, adjungas 
' Sicharin Rub,de jure 
dc lib, C. 
(b) Sichar,in d. Rub. 
de jure de lib.C, 
(c) Cujus rei utilitas 
ſtatim ſubjicirur. 
(6) L,cium hxredes, 
de acquir,poT L, bz- 
rediras,de reg,jur ft, 
Plowd,in caf, inter 
Grei»b, & Fox. 
(ce) Cagnol, in Li in 
precibus.C.d, iwpub. 
#* 2Jiis ſub.n. 327 $. 
vt) Inftir. de perpet. 
&remwp. ation, 
Termes of law. yerb» 


Sac CULOTs 


15 Whether he that is named executor, ſhall leeſe bs: le. 

_ gacieif he dorefuſe the executorſhip. 

16 What & to be conſidered in the perſon of the executor. 

17 What & tobeconſidered of a _ executrix. 

18 What #10 be conſidered in the perſon of the coexe- 
cutor, 

19 Whether one executor may preiudice another, 

20 Whether one executor may ſue another. 

21 Whether oneof the executors may alone ſel! the 
of the teſtator, | 

22 Whether the cocxecutor afier refuſall, may meddle as 
FET11 1116 4 

23 What & to be conſidered in otber perſons with whom 
theexecator is to deale. 


goods 


$. III. 


JE T that is deſirous to be reſolved whether it 
I MJ were better for him to undertake the execu- 
I tor{bip, or to refuſe the ſame , muſt conſider 
divers things, whereof ſome concerne he 
teſtator; and ſome concerne the perſons of others (a). 

Of thoſe things which concerne 5he reflator, the firſt 
and principal! thing to be regerded in this conſultation, 
is his ſubſtance or wealth, | 


Firſt of all therefore, f it behoveth him that is named : 


executor, to enquire diligently, and to learne certainly 
(if he can) what goods and chattels did belong to the 
reſtatorat the time of his death (b),and whatdebrs were 
then duc unto him: and on the contrarie, what debts he 
the ſaid teſtator did owe unto other men (c). 

For Þ as the executor may enter toall the g20ds and 


_ chattels which did belong unto the teſtator(d),and were 


in his poſſcthon at the time of his death (ec) , and hath 
ation againſt every debtor of his Teſtator (f) : So ſhall 
every one to whom the teſtator was indebted, have aRi- 

_ 
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Of the Office of an Bxecutor, 


on againſt the executor (eſpecially having an obligation 
or other ſpecialtic) ſo farre as the goods of the teſtator 
will extend (g), and ſo long as the cxccutor hath aflets 
in his hands (b) : howbeit where any debt is due to the 
teſtator, this ſhall not charge the Executor as aſlcts, be- 
cauſe it is a thing in aRion, and not in poſſeſhon(i), 
which concluſion is very reaſonable, when as the excecu- 
tor hath uſed ſuch diligence for the recovery thereof, 
that he cannot be juſtly charged or worthily blamed for 
not having the ſame in his owne hands (k). 

As | for lands, tenements, and hereditaments of the 
teſtator, they ſhall deſcend to his heire, and ſhall not 
come tothe Executor : for by the lawsof this Realme,as 
t the heire hath not to deale with the goods and chattels 
of the deceaſed (I), no more hath the Executor to do 
with the lands,tencments, and hereditaments (m). Albeit 
where lands be deviſcable by will (whereof we have 
ſpoken before (n) ) the f teſtator may give power and 
authoritieto his Executor to ſell the ſawe ands, cither 
for the payment of his debts, or for ſome other pur- 
poſe (0), and the ſalemade thereof by the ſaid executor 
is good and lawfull (p): infomuch that divers perſons 
being named executors by the teſtator , thoughT part 
of the executors named in any ſuch teſtamentcf any ſuch 
perſon, making or declaring any ſuch will of any lands, 
renements, or other hereditaments, to be ſold by his ex- 
ecutors after the death of any ſuch reftator, do refuſe to 
take upon him or them the adminiſtration and charge 
of the ſame teſtament and laſt will, wherein they be {o 
named to beexecutors, and the reſidue of the ſame exe. 
cutors do accept and take upon them the care & charge 
of the ſame teſtament and laſt will , it is enated by the 
Statutes of this Realme (q), that then all bargaines, and 
ſales of ſuch lands, tenements, and hereditaments ſo 
willed to be ſold by the Executors of any ſuch tcſtator, 
as wcll before the making of that _ as after made, 

C i or 


Ce) L.fin.S, fin, de 
jure de lib, C. 

(h) Terms of Jaw, 
verb, executor, 

(1) Brook Abridg,tit. 
executor,n, 112, 


(k) C.fine cuſpa.de 

1eg,jar.6, quod li per 
cum ſterir,quo minus 
habeat,in co caſy eſt, 
de jure Civili & can,ac 
11 In manibus retine« 
ret, Lure civili., de 
cond & demon, Pec- 
kius in c. cm not. 

—_ reg, lib.3.c,6. 


7. 
(D) Do@ & Stud. li. x 
c.7 & c.24,1dem li. 2, 
c-10.& c,12.terms of 
law.verh.exccutor. 
(m) DoR,& Stud ubi 
ſupra. TraR.de repub, 
Anglli,z.c 6,7. 

(1) Supr.part.3,$,r, 
cum lequ-:nrtibus, 

(o) Petkins.ut, de» 
vile. fo].104,105. 

(p) Perki.cod, loco. 
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,, or to be made by him or them onely of the ſame execu- 
,, tors that ſo doth accept,or hath accepted or taken upon 
,y himorthem any ſuch care or adminiſtration of any ſuch 
\; Will and Teſtament, ſhall be as good and effcuall in 
\, Law, as if all the reſidue of the ſame executors named 
.» in the ſaid teſtament, ſo rctuſing the adminiſtration ofthe 
,, ſame Teſtament, had joyned with him or them in ma- 
., king of the bargaine and ſale of ſuch lands, tenements, 
,, or other hereditaments, ſo willed to be ſold by the exe. 
,, cutors of any ſuch tcſtator, which before that time had 
,, made or declared, or that after ſhold make or declare any 
,, will ofany ſuch lands, tencments or other hereditaments 
,z after his deccaſe to be ſold by his executors, as may ap- 
, peare by the ſtatute in that behalte made. Howbeit it is | 
, provided, that the faid ſtatute ſhall not extend to give 
\, power and authoritie to any executor or executors, at 

, any time after, to bargaine, or to put to ſale ary lands, 
,, cenements, and hercditaments by vertue and authoritie 
,, of any Will or Teſtament, made before the ſaid ſtatute, 

, otherwiſe than they might do by the courſe of the Com- 
\, mon law, aforc the making of the ſame, 

Befides that, ſuppoſing the caſe were ſuch, as the lands 
being deviſcablc, the executors had power by teſtament 
to ſel! the ſame land, and to diſtribute the profits i» pros 
ſus : yet after the death of the teſtator, the inheritance 

| all deſcend unto the heire, and ſhall remaine in him, 
Cr) Perkins,tir, devi- yntii] cheexecutor have ſold the ſame (1), Andit the exe. 
$&s,10,104-107- cutors themſelves do enter into the Jands, after which 
entry ſome man offereth aſumme of money or price of 
the ſame land, and the executors refuſe to take the mo- 
ney offered, becauſe the money offered is under the value 
of the land, and the exccutors intend to fell the ſame 
dearer, and ſo keepe the land in their owne hands, by the 
ſpace of one, two, or three yeares, converting in the 
meane time the profits ariſing forth of the ſame land, to 
thcir owne proper uſe, In this caſe the keirc of the teſta- 
' tor 
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Who may be Executor or not. 


ror deceaſed, may enter to the Lands,and put out the 
executor ([). | 

If a man deviſe by his VVill,that 4 B. and C.D. wham 
he makes his Executors, ſhall ſell his land for payment 
of his debts,and they refuſe to be his Executors, yer ne- 
vertheleſſe,they may ſel his land,becauſe they arenamed 
by their proper names (9): but ifhe had deviſed thar af- 


ter the death of his wife, his land ſhould be fold by his 4” 


Executors,with the aſſent of £4.83. and maketh his wife 
and a ſtranger his Executors,and dycth,and the wife di- 


eth,and the ſaid 4.3,alſo. In this caſe the authority of 


ſelling the land is determined and extin& by the death 
of .A.B. without whoſe conſent it cannot be ſold (10) : 
and therefore if the ſurviving Exccutor ſhould ſell the 
Land fo deviſed,the ſale is not good in Law,for wantof 
ſufficient authority (11). Butif the teſtator ſeazed of 
divers manors,lands and tenements in Socage tenure,by 
his laſt Will in writing,ſhall deviſe all his (aid manours, 
Lands and Tenements to his ſiſter , andto her heyre 

forever,cxcept his manour of R.which he doth appoint 
to pay his debts, and maketh two Executors by name, 

dycth,and afterwards one of the Exccutors dyeth, and 
the other Exccutor taketh upon him the Executorſhip, 
and afterwards ſcl|cth the ſaid manour of R.for a certaine 
ſumme of money (for the purpoſe above mentioned) in 
fee. The ſale in this caſe is holden for good, according 
to the intention of the teſtator, for the ſpeedy payment 
ofhis debts (12). And where it is ſaid, that if the Execu- 
tors having power to ſcl the Land of the teftator,deferre 
the ſale thereof, after the offer of a reaſonable price,con- 
verting the profits thereof to their owne uſe, there the 
Heyre may lawfully enter tothe Land, and put out the 
Executors: this is truc, where the Executors haveno fur. 

ther authoriry,or intereſt, but onely to ſeli the land, and 
to diſtribute the money,taking for the ſame according to 
the Will ofthe deceaſcd : for in this caſe the francke te - 
GLEN nement 


Cs)Perkins nb; fy 
Brook Abridy.tir.de. 
vilean. 19, 


(9) Fulb,1.r.pareL 
f.41 


(10)Fulb,ubi ſupra, 
Dyer.f.11 9- 


(:1) [1 hanc ſenten- 
riam diſcendebar rota 
Curia inquit D, Dy- 
er. loco ſupradifto, . 

quam aliſcquurifunt 
ut per Fulb, ubi lupr; 


(12)Dyer.f.391-n; 3: 
Fulb.ub: ſupra.f,4 5. 


(1:)Kelleway lib, re- 
I:r.fol.107,108.n.25 
_ ubieriam refcrr. qua 
in hac faQt ſpecie ,, 
EX<zcuror exccuto- 
ris poteſt vendere I? 
rerras irarelict?s, og 
de qu2 ramen que 
Rione conſulas ve- ?? 
lim alios lurifſpe 21 
ritos, Nats regula- 
ritct CEXCCutor exc» 
cutoris non poteſt 
yenderc reriasali- ,, 
as per primum Cx» 
ecutorem Teftato- 
tis v-ndibiles. '» 
Brook vit.< xec.n. 3 
& infr.cod, Sn 
in fin. Cuius rei ra 
tiv eſt, quia mor- zz 
tug cxecur re, of. 
$6c:um ſuum nn 
tranſtin bxred, 52 
vaderur eniu jpſius 
induſt. ja & amice. 
tia cleca, Glol.in 
cachgiof, dertclia. 1g 
lib 6, 

C1)Vide Nan His, 
3N-37.C.37. 253 


nement doth deſcend to the Heyre. But if the Teftator 
by his Will in writing, deviſcand give his Lands to his 
Exccutors, which he willeth to be fold, and the money 
to be diſtributed in pios aſus. In this cafe the francke 'Te- 
nementis in the Exccutors, after the deathofthe Teſta- 
tor,and notin the Heyre (13). And foin this caſe the 
heyre cannot enter,as he might in theformer. 

As t for rents due to the Teſtator by the order of the 
common Law of this Realme (tr), the Executors or 2d- 
miniſtrators of tenants in fee ſimple, tenants in fee taile, 
and tenants for tearme of lite, of rent ſervices, rent char- 
ges,rent {ccks and fee farmes, have noremedy to recover 
fuch arrcrages of the ſaid rents,or fee farmes, as were duc 


» to thoſe Teftatorsintheir lives, nor yet the heyrs of any 


ſuch reſtator,nor any perſon having the reverfion of his 
eſtate after his deccaſe, may diſtraine or have any lawfn! 


» aRton to leave any ſuch arrerages of rents,or fee farmes, 


due unto him in his life, by reaſon whereof the tenants 
of the demainof ſuch lands,tenements, or hereditaments 
out of the which ſuch rents were dueand payable, who 
of right ought to pay their rents and farrns,ar ſuch daics 
and tcarmes as they were due, did many times keepe, 
hold,and retaine ſuch arrerages intheir owne hands, ſo 
that the Executors and Adminiſtrators of the perſons,to 
whomany ſuch rents or fee farmies were due, could nor 
have or come by the arrerages of the fame, rowards the 
payment of the debts, and performance of the Will of 
the ſaid Teſtator, For remedy whereof, it is enaRed by 
the Sratutes of this Realme,as followcth , wiz. that the 


»» Executors and Adminiſtrators of every fuch perſon or 


perſons,unto whom any ſuch rents or fee farmes is, or 
tha!l be dee,and not payd at the time of his death, ſhall 
and may havean ation of debt for all facharrerapes a- 
gainſt the tenant,or tenants,that ought to Have payd the 
ſayd rentor fee farme,ſo being behind in the life time of 
theirteſtator, or againflthe Executors and Acminiſtra- 
tors 
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cors of the ſayd Tenants. Andalſo furthermore it ſhall *« 
be lawfull to: every ſuch Exccutor or Adminiſtrator of ** 
any (uch perſon or perſons , to whom ſuch rent or fee ** 
farme is or ſhall be due, and nor payd ar the time of his © 
death,as is aforeſaid, to diftraine for the arrerages of all << 
ſuch rents and fee farmes;upon the Lands, Tenementrs, *<* 
or other hereditaments, which were charged with the << 
payment of ſuch rents or fee farraes, and chargeable to © 
the diſtreſſe of the ſaid reſtator, ſo long as the ſaid lands, ** 
renements,or herediraments,continue,remaine,aud be in © 
ſeaſin or poſſeſſion of the ſaid tenant in demaine, who © 
_ immediatly ro have payd the ſaid rent or fee farm © 
{o being behinde to the faid Teſtator in his life time : or ** 
in the ſeafin or poſſefſon of any other perſon or perſons ** 
claiming the ſaid Lands, Tenements,and Hereditaments, ** 
onely by and from the ſaid tenant by purchaſe, gift or © 
deſcent, in ſuch like mannerand forme as their ſayd Te- * 
ſtator might or ought to have done in his life time : and © 
the ſaid Executors and Adminiſtrators ſhal for the ſame © 


 diſtreſſe, lawfully make awoury upon their matter aforc- ** 


ſaid. Provided alwayecs that this AR nor any thing ther- © 
in contained, ſhall notextend eo any ſuch Manour,lord- © 
{hipor dominion in Wales, or in the marches of che ** 
ſame, whereof the Inhabitants have uſed times without *. 
minde of man, to pay untoevery Lord or owner of ſuch © 
Lordthip, Manour , or Dominion, at his or their firſt © 
entric into the ſame , any ſumme or ſummes of mo- © 
ney, for the redemption and diſcharge of all du- © 
ties, forfeitures, and penalties, wherewith the ſame * 
Inhabitants were chargeable unto any of the ſayde ©; 
Lords, Anceſtours, or Pre deceſſours before his ſayde *©* 
Entrie. | | a 
And furtherbe it, &c.thatifany man which now hath © 
or hereafter ſhall have,in the right of his wife,any eſtate ©* 
of fee ſimple, or fee taile,or fee farme, and the ſame rents, ** 
or fee farmes now be, or hereafter ſhall be due, behinde © 
Cc 4 and 
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and unpayd in the wiueslife, then the ſaid husband after 
= the dearh of his ſaid wife,bis Executors and Adminiſtra- 


z tors, ſhall hauc an Aion of debt for the ſayd arrerages, 


againſt the Tenant of the demaine, that ought to hauc 
2yed the ſame, his Executors, or Adminiſtrators ; and 

? alſo the ſayd husband after the death of his ſayd wife, 
” may diſtrayne for the ſayd arrerages in like manner and 
? forme as he might have done if his ſayd wife had beene 
? living,and make Avowry upon his matter, as is afore- 
?? ſaid. And likewiſe it is, &c.thatif any perſon or perſons, 
? which now hath,or hercafter ſhall have any rents or fee 
” farmes for terme of life or lives, of any other perſon or 
” perſons,and the ſayd rent or fee farme, now or hereafter 
?? ſhall be due,behinde or unpaid in the life of ſuch perſon 
? or perſons, for whoſe life or lives the ſtate ofthe ſayd rent 
? or fee farme did depend andcontinue: and if theſaid per» 
? ſons doe dic, then hee unto whom: the ſayd rent or fee 
?» farme was due in forme aforcſayd, his Executors or Ad- 
2 miniſtrators ſhall, and may have an Aion of debt a- 
2s painſt the Tenant in demaine that ought to bauec payed 
» the ſame when it was firſt due,his Executors and Admi- 
2? niſtrators,and alſo diſtraine for the ſame arrerages upon 
2> ſuch lands and tenements,outof the which the ſaid rents 
-> or fee farmes were iſſuing and payable, inſuch like man- 
» ner and forme as he ought,or might haue done, if ſuch 


-»» perſon or perſons, by whoſe death the forcſayd cſtates 


» inthe ſayd rents and fee farmes was determined and ex- 
2» pired bad bin in full life not dead;and the auowry for the 


2» taking of the ſame diſtreſſe, to bee made in manner and 


» forme aforeſaid, 
Secondly f, concerning the teſtator, it (hall bee be- 
hoovefvll for thee that art defirous to be reſolved, whe- 
ther it were better to accept or refuſe the Executorſhip, 


\ toinquire and learne whether the ſame teſtator were cx. 


cecutor or Adminiſtrator to any other perſon. 

If he were executor , then by the. Natutes of this 
Realme (u)thou f being Executor of an Exccutor, fhalt 
have 


10 
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have aRions of debts,accounts, and of goods carried a. 
way of the firſt Teſtator, and execution of recognizan- 
ces made in court of Record, to the firſt reſtator, in the 
ſame manner as the firſt reſtator ſhould have, ifhe were 
in life,as well of ations of the times paſt, as of the time 
ro come,in all caſes where judgement is notas yet given 
betwixt ſuch Executors; bur the iudgement given to the 
contrar in times paſt,ought to ſtand in their force. And 
on the contrary,the Exccutor of the Exccutor (hall an. 
ſwer to others to whom the firſt tceſtator was indebted, 
as much as he ſhal recover ofthe goods of the firſt teſta- 
cor,cven as the firſt Executor ſhould do,it he were in full 
life. But the goods which did belong to the firſt reſtator, 
{hall not be put in Execution for the debtof the ſecond 
teſtator(u), which goodsthe Exccutor of the Executor 
ſhall bave,by relation to the firſt teſtator,as immediately 
Exccutor unto him , and not by rclation to the ſecond 
ecſtator, Executor to thefirſt Teſtator (x),and ſo the pro- 
perty which the ſecond teſtator had by the ſaid relati. 
tion is taken away, and is in ſuch caſe asif the ſe- 
cond Teſtator had never beene- Executor ('y ) ; 
Howbeit , this is to bee underſtood with this li- 
mitation;wiz.ifthere be nocxccutor of the firſt reſtator 
ſurviving. For f if theteſtator did make divers exccu- 
tors, whereof ſome be yer living, that executor of the firſt 
tcſtator ſurviving, and the Exccutor of his cocxecutor 
cannot be joined both together in oneaQion (7): but 


the exccutor of the firſt teſtator ſurviving,hee alone ſhal 
have aRion againſt the debtors of the firſt teſtator, and h 


he alone {hall be convented by them, to whom the firſt 
teſtator was indebted,and not both iointly together ( a): 
for the cxecutor of an executor hath not to deale with 
the goods of the firſt teſtator in this caſe, that is tolay, 
where there is another executor of the firſt teſtator ſurvi- 
ving : infomuch , that where there bee two Exccutors, 
whereof one m3keth an executor and dycth, his cocxecu- 


tor ſurviving,which coexccutor afterwards d ycth _ 


(v)Stat.4q.Ed.z. an, 
25.C. 5.1demiure ci- 
viliin hzr,h#redis.Le 
2.& 3.de peric.ber.ff. 
Contrarifi in hxrede 
exrcut.tamiure civis 
I:,quam Canonico, 
Bar,&alii,in L a filio, 
ff.de alimen.leg, gloſ. 
in c.fin.de reſto, s, 
verb,mortuo, 

(u) Legarariosprafe. 
rendos efle credito. 
ri>us hzzed, Videre 
eſt apud Sichardum 
in L,fi decrcto c.cui 
po.inpig.n.s. 
(x)Plow,in caſu inter 
Biansby & Granth3, 
Arq; itaſolritur no- 
dus de quo Bar. 8& 
alijin L.veluti fide 
petic.her. util viz, 
hereshzred.luccedat 
priori teſtat, exteſta_ 
metovel ab intecftato 
nobis enim intelligi- 
tur ſuccedere ex te. 
ſtamento,utcung;non 
fuir in primo teſta. 
mento nominatus, 

1d quod diſpurandi 
rationem przbuit, 
(y)Plowsd. ubi lupra, 
(Z)Brook Abridg,tir 
exec.n. gy Contrarifs 
in hzred,conftituir 
ws civile,quo fi ali. 
quis,ex hzred.deceſ. 
ſcrir,pluribus religis 
zrcd, hi omnes ac» 
ciperedebentillim 
part&,quz ad hzred, 
defunftum partinuir, 
faniliz herciſcundz 
actione. Lf familiz 
hircil.eod tits 
(a)Brook Abridg, 
Ur.cxee.n. v9, 
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(b)Brook Abrid. cir, 
EXccurtnN,1 49: 


(c)Brook d.n«149, & 
in tir,adminſt.n.4s , 


(d)Brook tir,excc+ 
n.g9; 


(c)Brook.cod.n.'99. 


(14)Id quod non [e. 
mel accept a [uris 
reppanri,peritis. 


(15 )Dier.f.z60,0, 43! 


ſtate : yet in this caſe the executor of the executor may 
not meddlc with the goods of the firſt teſtator (b) : for 
ſo ſoone as the executor which made his teſtament dyed 
(che other ſurviving) his power was determined or fini. 
ſhed by his death, and all the power did remaine in the 
cocxecutor ſurviving, who afterwards dying inteſtate, ir 
is in the power ofthe 0rdinary, tocommit the admini. 
ſration of the goods ofthe firſt rteſtator not adminiſtred 
ro the next of kinne to the firſt reſtator,and not tothe cex- 
ccutor of that executor which dycd firſt (c) : much leſle 
may the executor of the executor meddle with the goods 
of the firſt teſtator, when the cocxecutor is yer living : 
and if he doc, the executor ſurviving may have aRion a- 
againſt him,for ſuch goods as he bath of the firſt eſta. 
ror- (d). And beſides that, the creditors of the firſt te- 
ſtator may have'aRion againſt the Executor of the 
Executor in this caſe, as Executor of his owne 
wrong (<). | 

And albcit the executors whileſt they lived, did di- 
vide the goods ofthe tcſtator deceaſed amongthem(un- 
leſſe the teſtator did by his VVill deviſe that the ſame 


 ſhouldbe fodivided) yet the Executor ſurviving may 


recover the ſame, notwithſtanding the diviſion amongſt 
chemſelves, beſides the Will of the deceaſed (14). But 
what ifthe Teſtator makeewo Exccutors, whereof the 
one proveth the Wil,and doth intermeddle as exccutor, 
and the other refuſeth : afterwards he which did prove 
the Will, maketh executors and dyeth, whether in this 
caſe may the executors of the executor, ſue for the debts 
duc to the firſt reftator ? os whether may the other cxe- 
cutor of the firſt reſtator prove the wil and ſue for thoſe 
debts? VWherein I am of their opinion who hold that 
theexecutors of the executor, may recover the debt duc 
to the firſt Teſtator (15). For albeit the executor of the 
firſt Teſtator might at his pleaſure have adminiſtred as 


executor, ſo long as his coexccutor lived , yer after his 
| death, 
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death,itis not within the compaſſe of his power ſo to do: 
for his authority did die when his coexecutor dyed, by 
cheir opinion, upon whoſe judgement I chiefely relie, in 
 trhedcciding of this queſtion (16). Infomuch rhar if the 

- executor who proved the Will, had made no executors, 
but had dyed inteſtate, yet the acminiſtration of 
the goods of the firſt Teſtator, not adminiftred by 
the ſaid executor isto be committed as of one dying 
from that time inteſtate, ro the widdow or next of his 
kinne,and not tothe ſaid executor, whorefuſed to prove 
the Will,and would not adminiſter as executor, whileft 
his cocxecutorlived (15). And the executor of the Exc» 
cutor muſt anſwere tothe Creditors of the firſt reſtaror, 
as much as he ſhall receive of the goods of the firft reſta. 
tor (15). Bur if that exccutor did altenate or convert to 
his owne nfe all the goods which did belongto the for . 
mer teſtator. In this caſe noa&ion doth lye againſt the 
executor vf the. cxecmor for recovery of any debrdue 
by the firſt eeftator (19). But where the teſtator ma- 
keth one his cxecutor,and dicth, which executor maketh 
another his executor,and alſo dicth before he hath pro- 
ucd the Teſtament of the firſt Teſtator. In this caſe 
the adminiſtration of the goods of the firſt reſtator 
ſhall not be commitred to the executor of the cxecntor, 
(neither ishe Executor to the firſt reſtator)bur theadmi- 
niſtration ſhall be committed, with the teſtament annex - 
ed,to his next of kinne (20),unleffe he did bequeath his 
goods,after his debts, funerals, and legacies diſcharged, 
ro the executor named in his Teftament : for in this caſc 
the adminiſtration of the firſbrefſtators goods, with the 
Teſtament therennto annexed,is to be committed to the 
executor of his execntor (21); 

Moreconer,itisto be noted, thatthe executor of an ex- 
ecutor cannot fel] the Land of the firſt Teſtator, who 
by his Teftament gaue power to his Executor to ſel! 
the ſame (f) : for aftcr rhe death of thar Exccutor the 

pPOWer 


(15) Dyer ubi 'ſupra. 
(poſt D, Brook)lum 
mum runc temporis 
TIuſticiarium huius 
rcgni Angliz, 


(17)Brook Abrid.tic 
exCccutor.,r 93.99.60 
in, J 49, 


(18)ſupr,cod.S$,n.Ic 


(19)Labridg.dez ca 
ſcyedit.an.dom.15 96 
rit,exec.f,.17 7.043. 
Cui conyenit. Ro. 
Kelleway.l, relations, 
fol.99.n 7. 


(20)Dyer.f 372,n'2 


(z1{Erhoc ex rela. 
tone reverend: do. 
Goris Drurie Tudicig 
Curiz prziogative 
Canuar. Cui rcligui- 
Tudices acquiryerur,, 
Vidc Dyer,ubi ſupr. 
f)Brcok ti: ,execen-;, 
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(g)Firz. Abrid.tir, 
Adminſtr.n'3. 


(b)Firz;ubi ſupra. 
rincipall grounds. 
* lePage 1s 


(x2)ſupr.cod.5.n.g3 


(i)Supr.part,3-S-17, 
-(k)Magna charra. C. 
3$.c ſtarurum, $.{2- 
tuimus.de teſta L 3. 
provinc.conſtit.cant. 
Dominic,a $.Gew. 
 ine-religioſ{.dereff,s 


2,c,10,circa Medium. 


n.9. & DoR.& $ wdil. 


power ccaſeth;unleſſe divers being appointed Executors, 
ſome of them die,or refuſe to prove the Will, forthen 
the others ſurviuing, or accepting, may ſell the ſame, as 
is aforeſaid. 

If + the party deceaſed to whom thou art Executor, 1 , 
were not Executor unto another,but adminiſtrator one. 
ly : thou art not to ſucceed in his place in the admini. 
ſtration of the goods (g), buta new adminiſtration is to 
be granted of the goods not adminiftred by the admini. 
ſtrator, to the next of kin,not of the adminiſtrator, bur 
ofhim that dyed firſt (h). | 

And fo it is, if hee to whom thou art Exccutor 
were Executor to another, bur dyed before hee had 
prooucd the Will, or adminiſtred any of his goods : 
forin cals Adminiſtration of hisgoods is to bee com- 
mitted to the VWiddow,, or next of his kinne, with 
the Will annexed , unlcfle alſo hee had bequeathed 
the reſidue of his goods unto his ſayde Exccutor , 
for then the Adminiſtration of his goods is to bee 
committed unto the Widdow or next of Kinne of 
the Executor, and not of the Teſtator , as is afore- 
ſaid (2a). ' 

There is yet f a further conſideration to bee had of __ 
ſome things, which ſeeme to concerne the Teſtator, * ? 16 
not tobe negleAed by the Executor deſirous to bee re. 
ſolued whether it were better toaccept or refuſe the exe- 

 cutorſhip, namely, the conſideration of the laſt Will 
and Teſtament of the deceaſed, and of the Legacies 
and dcuiſes therein given : VWherein the Executor 
is not onely to confider, whether the Teſtator bath 
gigen more than the deaths part doth extend unto (in 
which caſe, what courſe isto be followed, is already elſe 
where preſcribed) (1) : but alfoin Þ caſe gny thing doe , 
remaine, the funerall, debts, and Legacies diſcharged, 
the executor may not thinke to conuert the ſame to his 
own proper uſe (k),nor any more of the Teſtators Ow 
than 


4, 


I2 
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then is given to him by the teftator in his life time, or by 
his will, or which the 07dinarie {hall allow him for his 
labour, or in licu of ſome debts due unto him by the te- 
ſtator, or due by thereftator to {ome other perſon, and 
15 diſcharged by the executor (I). And f if after due admo- (1) Text in d.s, 02. 
nition to him given, he refuſe the executorſhip,or to per: rye Dyer. 
forme the will, he (ball looſe his legacic bequeathed un- 
to him by the ſame tcſtator, although he were of kinne, 
or allyed unto the ſame Teſtator (m) : the reaſon is, be. (7) Rem, cool. 207, 
cauſe he is deemed unworthy the benefit , that refuſeth — 


the burthen (n). Morcoverhere the executor doth what cand. conf. 135, & 
pi . : per Gribald, Theſaur, 
in him lyeth, to make the partic deceaſed to dye inte. Anne omg 


_ Rate (0). But if theteſtator be not admoniſhed rounder. ' (n)C, qui ſentir.de_ 
take the office, then being the teſtators kinſman, or ſuch "<8, 1v1. 6. 
a perſon to whom the teſtator would have given the le- bloom not, 
gacy though he did not performe the will , he doth not ; 
looſe that legacy in not undertaking the executor- 
ſhip (p); neither ſhall the wife looſe her thirds, nor the (7) Taſ. Alex, & Si- 
children their filial portions in refuſing the executor. egy rag 
ſhip (q) : much leſſe ſhall the creditor looſe his debt due (4) Auth. hoc api- 


us.C.de fidei con nul, 
by the teſtator, Novel. dc hzted. & 


Afﬀeerthe conſideration of the eſtate of the teſtator, he falcid.s 6 quis aucem 

1s f thatis named muſt alſo conſider his owne perſon, in 

whom many things ought to concurre , but chiefly it is 

requiſite that he be prudent, diligent, and farthfull (tr): corned 

wherein if there be any defeR, I meane, it cither he be T,Q%; oe nant. 

ignorant, neghgent, or unfaichtull, be is very like to find voluur,z. particuts, 

the office very troubleſome, peradventure alſo diſcom- rf a, 

modious (ſ), unlefſe there be certaine hope, that being wi, PO 

ignorant he will uſe the advice of thoſe that be skilfvll, 

and that of a negligent perſon he will become diligent, 

caſing himſelfe aiſo of ſach bulineſſe as might hinder the 

expedition of this office,and that howſoever he had be. 

haved himſelfe in other affaires unfaithfully, yet in this 

office he will have an honeſt care, well and truly to dif- 


charge that traſt committed unto him, always having 
| D { before 
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(t) Hoc viridi obſcr- 
vanria paflim fit no- 
tarium, maxime infra 
provinciam Ebor, 


before his eyes, not onely the forfeiture of his bond, by 
his unfaithtull dealing, together with the ignominic by 
deceiving the dead mans expeRation,butalſothe danger 
of his ſoulc by the breach of his oath : for he muſt be 
ſworne to execute the will, and to adminiſter the goods 
well and faithfully (t). 

It ſhall behoove thee likewiſe in particular to confi. 
der , whether thou be indebtcd to the teſtator, or whe- 


 therthe teſtator were indebted unto thee. In which caſe 


(23) Supra partC 5. 
9, 1-propetinem. 


(vu) Brook, Abridgy 
Cxccut.n.178, 


(x) Brook.cod,n- 
178, Kelleway. re» 
ports-fol.tz7,0.74- 


(Cy) Firzh, Abridg. cir, 
EXCC-N 23 40.-Brooks 
cod.tit.n.147- 151, 
153,D. Cokehib. 5. 
relar.in Ruſſels caſe. 
(z) Firz,& Brook, ubi 
ſupr. quibus conyenit 
D. Coke in Ruſlcls 
caſe quamyis contra- 
rium teneat Rob. 
Kel):way.lib. rclat. 
fol. 1 2t. 

(a) Supra,2-part-$,9, 


how farrc thou {halt be tycd or diſcharged,thon maycſt 
eaſily and clearly perceive, by that which I have for- 
merly written of the debtor or creditor made cxecu- 
tor (23) : whereunto I referre thee to be more fully ins 
ſtructed, whether it were better for thee to accept or to 
refuſe the executor{hip, 

If fa wife during the coverture be named executrix, 
there is this further to be conſidered in her perſon, that 
ſhe alone cannot ſue for any debr dueto the teſtator,nor 
be ſued for any debtdue by theteſtator, without her huſ- 
band (u) : but ſhealonemay do anya& cxtrajudiciall, as 
the paying of debts or legacies, or thereceiving or relca- 
fing of any debts due to the teſtator (x) : yea, the huf- 
band without the wife (though ſhe alone be cxecutrix) 
may do any cxtrajudiciall a&, as well as the wife cxeca« 
trix (y) : and rherefore if the husband releaſe or remit 


any debt due to theteſtator, the ſame is good and availe- 


able, not onely during the marriage, but alſo after the 
death of her husband (z). Bur if the wife dye, the huſ- 
band cannot convert any of the goods and chattels be- 
longing to the firſt teſtator, to his owne proper uſe; for 
of ſuch goods the wifc her ſelfe may make a teſtamenr, 
appointing an executor, without the licenſe of her huſ- 
band, 2s is before morefully declared (a). 

Finally, concerning theperſons of other, with whom 


thou that arc named Executor in the teſtament haſt to 
deale; it behoveth f thee to have a ſpeciall conſideration 1 5 


of 


T7 
/ 


19 


I7 


19 


Of che Office of an Executor. 


of thy coexecutrix (b), (if any be) leſt he be an over- 
match for thee, that is to ſay, whether he be of more ex- 
perience, and greater wealth than thou art, and namely, 
whether he be a coverous and contentious perſon (c). If 
he be,take thou good hced,for it is tobe feared,tharf he 
will keepe all the goods from thee (d), that he alonewill 
reccive the debts due to the teſtator , and make them a 
releaſe, for this alſo he may do (ec) (cxcept it be after 
judgement:) without doubt, if he be ſuch a perſon, he 
hath learned this leſſon , that oe f executor cannot ſue 
ansther,ftor poſſeſſion of the teſtators goods (f), becauſe 
how many executors ſocver they be, they are all but as 
one perſon, and no man can ſue himlſeife(g) : and fo the 
poſtefhon of one is as the poſſeſhon of another (h) ; and 

hereby thou ſhalt remaine without remedic, unleſle ic be 
for a legacy lefe untothee alone (1),or unleſſe rhou maiſt 
have ſome {lender remedic before the Ordinary (k). It 

is alſo very vnlikely, that he alone Þ will ſell the teſtators 
goods : In which cafc he alone will and may ſue for the 

money due for the ſame (!) : but if there be any debt due 

to be paycd in the behalfe of the teſtator, then looke 

aſſuredly that thou ſhalt be ſued as well as be (m),how- 

ſoever cxecution may paſſe: againſt him alone which 

hath the goods (n); To conclude, if.thy cocxecutor be 

ſuch a perſon as is aforcſaid, an hundred to one he will 

not ſuffer thee to partake of the commoditie, but of the 
troublethou (halt not avoid but be partaker, 

This alſo is not. to be omitted, that Fif thy coezecu- 
tor do refuſe the cxecutorſhip before the Ordrmarie, and 
thou alone docſt prove the teſtament , yetmay he after- 
wards (fo long as thou liveſt) adminiſter the goods, or 
remit the debrs due to the teſtator (o), 2nd thou canſt 
not hinder him ; neither caoſt thou recover 2gainſt the 
perſons by him fo releaſed (p). Aﬀeer t conſideration of 
thy cocxccutor, thereis regard alſo to be had tothe reſt 


. of thoſe perſons with whom thou art todeale,viz.to the 


creditors 


(b) Io.de Canibus, 
TraR, de excc.;ult. 
yol. particula. 2.9.1.n, 


17. 
(c) lo,de-Ca.d.q.t. 
n.t8, 


(@e) Brook, Abridg, 
tit.cxecur n.g3, 


(ec) Brook tir. exec.n, 
3 7.Dyer, tol.3 o 9, 


(f) Brook.eod.tit.n. 


98. 

(ge) Arg e.debitum de 
baprif.cxtr. L. praecer 
{F de tar. & cur. dat. 
ab his Plowd. in caſu 
intcr Panor. & Yard. 
ley. fol. 343. 

(b) Fitz.rit,exec.n,32 
(i) Brook.tit. exc. 
N.194+ 

(k) Broo.cod.tit.n.37 


(1) Broo.tit.execn.66 
(w) Supr. patt. 4-S. 
26, 


(n) Brook,tit, exec, 
n.i6, 


(0) Breok tir.exec.n, 
34- Dyer fol.160 

(p) Brook, cod. tit.n, 
27.6 A117 
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creditors and legataries, and to the payment of debts; 


— 


(a) L. ſcimus.C. de for debts are to be payed before legacies (q): and of 
_ debrs ſome arc to be preferred and ſatisfied before 0- 


thers, and likewiſe of legacies, aselſe where hath beene. 


+ 01 #9 aber (r) and ſhall be (1) ſhewed : otherwiſe it may come to 
16. ; 


paſſe that the executor ſhall be forced to pay out of his 
owne purſe, after he hath ſpent all the teſtators goods 


Ct)D. ſcimus DoR, & 
Stud lib.,2.c,1o. and chartels (t), 


By the due conſideration of thoſe things, v/z; Firſt, 
of the eſtate or condition of the Teſtator : ſecondly, of 
his owneeſtate : and thirdly, of the coexecutor or other 
perſon with whom he is to have any dealing, it is not 
hard in my opinion for the exccutor to colle& whether 
it is likely to be beneficiall or hurtfull, ro accept or refuſe 
the executorſhip, and to reſolve accordingly, at the leaſt 
if hereunto he alſo take a view of thoſe things which do 
(u) Infr.cad.part.$:5 appertaine to the office of an executor , accepting the 


g 


 cum'$ $.ſequemibus. executorſhip hereafter deſcribed (vu). 


— 


Of thetime which the Executor hath to conſult, | 
whether he will undertake or refuſe the 
Exccutorſhip. 


MR —_— 


1 The time of deliberation arbitrarie. 


$. I TIL 


2 22 GR! time | whercin he that is named exe- 1 


71 {> cutor in the teſtament, is to deliberate 
2) Rv and determine, whether he will accept or 
A © refuſe the exccutorſhip is uncertaine, and 
17 left 18 the diſcretion of the Ordinaric (a), 
0 uſeth at his pleaſure, and when he will, nor onely 

| within 


(>) Legatin liberra- 


| ; 
d c ”- 
_ gy 


wt 10.6e Athon, ver. (3% 
approbatam conſue- We 
tudinem., wh 
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within the yeare (b), but within a moneth or two, to - C6) —_ vers an- 
cite him that is namedexecator, to accept or refuſc:the Cinik conceded ts, 
cxecutorſhip. ci in antiquiorjbus, 

| C dejuredelib,) 11 

lad ira intelligendum, ubi hzres non confeQo invenrario tenetur ultra vires hzrediratis, Siquidem 
non tenetur heres inventarium facere, {i jure taatam civili arrendamus, (L. ſciwus, $.foi. de jure 
delib, C, & ibidem S:chard.) dummodo velit ſubire periculum ſolvendi univerſa defunRi debita: 
Sed jure Legarin, quos non _communiter ur imur, executor tenerur pracise ad confetionem in- 
ventarii, nec tenetur ultra yires bonorum. Que ſublata cauly id ct, periculo ſolrendi debira ul- 
tra vires bonorum defunt, per confeRionem 1nventarii, quam non poteſt evitare (ur infta eadem 

arte $.6.) ſublat2 (:nquam) caus5, robitur effeRus, id eſt, annuale rewpus deliberandi : Num vc- 
fr huic periculo ſcipſum ſubjicere? nam executores quoad confeQiionem invenrarii, turoram porius 
quam bzredum garuram ſapiunt. Lind, in c. aturum, $, inhibewus, de refs, L, 2, provincial, 
conſtir. Cant. vetb, priur. 


a 


—_— + > Aer 


Of the Office of an Executor tcſtamentaric, under- 
raking the Executorſbip. 


— 


1 Wherein the office ef an Exccutor doth principally con- 
: d V. | | 


>pPAamAT ft appertainerh to the office of ah exc. 
AN curor Teſtamentary here in England,ac- 
2-2 I-29 cepting the executorſhip (amongſt other 
9 Cop things (a) ) to caufe an Inventarie to be (4) pe quibus con+ 
G@IAGvy madc (b), to procure the Will to be fulas velimTo. deCa. 
proved and approved (c), to pay the teſtators debrs and man wy woes 


legacies {d)) : and finally, to make an account (c). 1.0. 25. ubi decem 

enumera! executoris 
officioincumbentia, (b) Vrinfra. cad. parr,S $. 6.7.8.9 10. (c) Vrintr, cad,part.S $.11.42. 
13. 14-&15, (6d) Infra$.16. (<) De quo infra. cad. part. y $S. 17.18.19,10.21, 


—————_ 


Of divers queſtions about rhe making of an Inventarie: 
and firſt, whether it be of neceſitie that an 
Inventarie be made. 


— _—— —_ 


i 


1 By the laws Ecclefiefticall of this Realme, and Statutes 
of the ſame, an Inventary « neceſſary. 
D 


2 The 


The fixe part. 


(a) Legatin. liberta- 
rem: tit. de EXecutor. 
reftam,c, ſtatutum, S. 
inhibemus, Ii, 3, pro- 
vincial,conſtir. Cant, 
(b) Star, H,8.an. a1. 
ce FX 

(Cc) D.S$., inhibemuz, 
(d) Legorin, liberra« 
rem de execur.reſta, 
Ce) Francil. Porcel- 
kn, wa&. de inventa- 
ri9.4q- 2, Per S» fanch 
mns, dc bzxcd, & fal. 
0 


2 Theexecutor whith preſumeth to adminiſter _ 


and refaſeth to make an Inventary, may be puniſhed, 
3 The reaſon of the neceſiitie. | 


$. VI. 


RIOncrning themaking ofan Inventary, it is 

SIT expcdicnt to underſtand whether 5t be Jimph 
OUS weceſſerie that an Inventary be made, wha: 
SENS /-j775 arc to be put into the Inventary;with- 
in what time the Inventary is to be made; in what-maen- 
er; and what be theefed#s of an Inventary. 


That f an Invenary is neceffaric to be made by an ; 


executor reſtamentaric, is evident, as well by the lawes 
eccleſiaſticall of this realme (a), confirmed by continuall 
uſe; as alſo by.the ſtatutes (b) of the ſame : neither 


f ought the executor to meddle with the goods of the - 


deceaſed, before he make an Inventary (c). And ifany 
exccutor refuſe to makean Inventary, and neverthelcſic 
preſurne toadminiſter the goods of the deceaſcd,he may 
be. puniſhed at che diſcretion of the Biſhop or 0r7d:- 
ware (MY... ..:.1 _ | 


Theft reaſon ic, left thic executor being diſpoſed _—_ 


deale unfairhfully, ſhould defraud the creditors or lega- 
taries, by concealing thegoods of the decealed (e).... 


——_ 


What things are to be put into the Inventary. 


1 Allgoods,chattels, wares, merchandizes, moveable and 
immuavgable, are tabe put into the Inventarie. 

2 Leaſes ave ro be put into the Inventarie. 

3 Corne onthe ground i 10be put into the Inventary. 

4 Graſſe or trees growing, are not to be put intothe In- 


$Hherher fuck things a are affextd-101h6frechold, one b; 


to be inventaried. 


6 hether 
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6 Whether debts areto be pait into the Inventery..' | + 
7 Whukher money due for land, u ta be put into the. In+ 
Vent 4». 


"8. 2 3 nt 


— {ERR Hct things that are to be putinto the Tnven. 
| EMI cary,arcall the goods and chatrels,and rights 
WIT which were the teftators, or did belong, or 
Wn _ duc _ him at the time of his death, 
whether they be moveable or immoveable, corporall or , _ 
ancorporall (a): whercunto alſo agrecth the ſtatutes. of % Ate x ama 
this Realme, whercby it is ena&ed, that a true and per- q.3.PriQ Perr. de " 
fet Inventary be made of the goods, chattels, wares, xp en _— - 
merchandizes, as well moycable as not moycable, whar- rediloatdink Hogdl 
ſaever that were of the perſon deceaſed (b): and there: on Sichard. in $, 
: fore f leaſes ought notto be omitted forth of the Inven- Jour vets ns 
taric (c), how x loever they De. Od Star, H.8.an, 27. 
; Likewiſe f emblements, or come growing upon the 75. 
ground, ought to be put inta the Inventarie, heres G4 reale, Term of 
4 belong to the executor (d) : but f not the graſſe ot trees 74%-rerb.chancls 
: ſogrowing, which belong to the hcire (c), nor fthings {72 pit atde- 
that arc afxcd to the tenement, and are made parcell of opinioncm longzvus 
the free bold ; ſuch I meanc as belong likewiſe to the PrProgotne Vos 
heire, and not to the executor (1. 37 2:1 2774 0? þ ook poſt Angel, in, 
And therefore the glaſſe annexed to the windows of 55: fin auter. | 
the houſe, becauſe they are parcell of the houſe, they 2 par—mrwdn 
ſhall deſcend as parcell of the inheritance to the heire, reg jur.6.tuefacir L, 
and the exccutors {hall not have them (24). And al- — 
though the leſſee himſelfe, athis owne coſt, docauſe the (24) D. Coke lib.4. 
glaſſero be put intothe windows, yer the ſame being one **cionm in Herka 
parcell of the houſe, he cannot take the ſame away after- £.1,c5.6,, © 
wards, without danger of puniſhment for waſte (25). C25) Ibidem. 
Neither is there atty materiall difference in law , whe- 
ther the glaſſe were annexed tothe window with nailes, 
or inother manner, cither by the lord or by therenant, 
for being once afhxcd to the free _ the ſame _—_ 
Dd 2 c 


*.4 


TS 
RE 


—— 


52 


The fixt part. 


pn em CO 


(26) Ibidem. 


be removed by the leſſee, bur (ball belong to the heice, 
and nottothe executors as is aforeſaid (26), and there- 
fore the ſame is not to þe put into the Invenrary, as pare 


or parcell of the goods of the deceaſed. The like may be 


(27) D.Coke ubi ſu- 
pra,quamyvis jure C!- 
vili que ornatus gra- 
ria magisquam peik 
cicndi domum po- 
nun: ur; zdium non 
ſunt, de qua re vide 
Rebuff. & DD. in L. 
pen. de verb. fig, if, 
(28) D.Coke.ubi ſup. 


concluded of wainſcor, that it ought not co be pur into 
the Inventary, as parcell of the goods of the deceaſed, 
tor being annexed untothe houſe, either by the leſſor or 
by the leſlce, ir is parcell of the houſe (29). And there 
is no difference whether it be affixed with great nayles, 
or little nay cs, or by ſ{crues, or irons thruſt thorow the 
poſts, or walls of the bouſe, for howſoever it be affixed 
eithcrin manner aforeſaid, or in any other manner, it is 
parcell of the free hold, and if che executors ſhould re- 
move ther, they arc puniſhable for the ſame (28). And 
not onely glaſſe and wainſcot , but any other ſuch like 


. thing, affixed tothe free hold , or to the ground, with 


C29) Rob. Kelleway. 
Iib,relationum.fol 88. 


_ 1.2. Labridg, dez. ca- 


ſes tit. execut. fol. 
T3104» 


(+0) Labridg, dez2 
caſes zdit.ann-Dot, 
15 99. tit,execur.fo). 
181.N.4, Ncn abfimile 
eſt, quod jus Civile 
arunt in tabula quip- 
pe quz cedit picturz, 
Ridiculum enim c{, 
piRuram Apellis, vel 
parrahtj in accefſio» 
new vihſſimz rabulz 
cedere Inſt. de rer, 
deriſeS, fi quis in alt» 
E£n?. 

(31) R. KeBeway lib, 
ielatiovum, fol. 318. 


morter and ſtone, as Tables dormant, Leads, Baycs, * 


Maingers, &c. for theſe belong'to the heire, and not to 
the cxecutor(39) : and therefore they are not to be pur 
into:the Inventary of the goods of the deceaſed. Never- 
thelefie the Box cnfealed, 'or the cheſt with evidence of 
the land , though the ſame be not affixed to the free 


| hold, yet becauſe they containethoſe things which'be- 


long tothe heirc, they alſo belong to the heire,and-nor 
to the executors. And'thercfore. they are not'to bepur 
into the Inventary of the deceaſeds goods (30). Arid ſo 
it is of Fiſhes in rhe flagnes or ods and of Doves in 


+4 


\>3 


the Dove-cote, fituate within the grounds, belonging . 


eo the heirc;. for in chis-caſe, che filhes in thoſe ponds, 
and the Doves, belong to rhe heire, and-not to the exc- 
cutor : and therefore they arc nor to be pur into the-In- 
ventary of the goods of the party deceaſed (31). VWhar 
{hall we ſay to thoſe goods which may ſeeme to belong 
tothe Wite, rather than to the Husband, (as her appar- 
rell, her bed, her jewels, or ornaments for her perſon} 
whether are they to be put into the Inventary of the 
husbands 
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may 
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Who may be Executor or not, 


——_— 


husbands goods,yea or nay ? By the civile Law thoſe 


goods belonging tothe wife, which be called Bows pard= 
pbernalia (32), are notto be pur into the Inventary 
of her Husbands goods , neither are they (ubic& 
unto the payment of the Husbands debts (3 3).Bur 
whether the wives apparel}, with her bed, jewels, and 


7 


(3 2)L,hae teoe &tF. 
n.de paRis covenr. 
lup.dute C, 
(33)L.ob.mariterum 
ne ux,pro matrir, C. 


ornaments for her perſon bee comprehended amongſt = 


thoſe goods which the Law calleth Bona paraphernalia, 
is the matter in queſtion, And ic ſeemeth rather that they 
are not (her convenicnt apparel!l, agreeable to her degree, 
onely excepted)z4.Otherwiſe whatſoever goods belong 
tothe VWifc,are preſently by vertue of the marriage cele- 
brated berwixtthem two, become the husbands,the pro. 
perty therof bcing changed & transferred from the wife 
tothe husband (35). Inſomuch, that without her hus. 
bands licence or conſent, {he cannor diſpoſe thereof,nei. 
cher by a&inher lite time, nor at her death by her laſt 
Wil, which ſhe might doifthey were Bone parapherna- 
lia (36) : wherefore theſe goods being the husbands and 

e wives,andthe property thereof being in him and 
notin her. And conſidering withall, that by the ſtatutes 
of this Realmeof England, it is cnaRted and eſtabliſhed, 


that the Executors ſhall make or cauſe to be made a true £ 


and perfe& inventary, of all the goods, chatcels, wares, 


(34)Dyer.fol.168. 


(3 5)Supr,cod.l. par, 
d $.9,0,11, | 


(36) Lindw,in C. fla- 
eur De ceſta.] 3. pro- 
vinc.conſkcant- $<#» 
cerumverb.propr-ux» 
orum per d,L. hac le+ 
e.& L fin.C,de pat, 
coycntluper de xe, 


merchandizes,as well moveable as not moveable whar- 


ſocver-that were of the perſon deceaſed, and the ſame 
ſhal cauſe tobe indented,&c.(as by the ſaid ſtatute more 


_ atlarge appeareth (37) : it may beconcluded, that in 


conſtrufion of Law,thoſe goods above mentioned, and 
namely the wives jewels,chaines,and borders, are to bee 
put into the Inventary of the deceaſed husbands 
goods (38). And yetnotwithſtanding, if wee ſhall re. 
ſpe& whar hath bin uſed and obſerved, ſuch hath ever 
beene the general and antient cuſtome,or rather courte- 
fie of the Province of Yorke, as thereby widdows have 
beene tolerated, to reſerve to their owne uſe, not onely 

| Dd 3 their 


(347) H $.ar,21:c.5 


(38)D.MtarH 8.an 
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(49) Quemadmodit 
& in alits qunou 
regnis obſer vatur. 
Teſt: 10. Garh12, 
Tra@.de expenlis« 
fol, 182, 


(40)Per d.Star.H.8. 
-  @n.21.C 5. adverſus 
quod ſuperveniens 
conſuer, paum valet. 
(g) Gloſ in L. chiro« 
graphus j 
4aut-qd,verum quidemn 
eſt, 6 exiſtant inftru- 
menta,aliasnon re- 
quiritur, ut inſcriban- 
- tur,donec recuperen. 
eur,& in manibus 
rraftenrurzut quz 
mterim non recte dt 
canrurgreperta. Lind. 
bemus. verb. bonis. 
Prack Farrar.forma 
libelli.ad rcddendam 
ration tar. $.in ſuo. 
n.i3-Aquum ramen 
-— eſt,ur aqua fir com» 
memorat,o iuiuſmos» 
+ Cicredjcorum. wut 
incertorum,ne ſub. 
1 aca penitus corum 
memeria,decepti . 
maneant defunQticre 
ditoreyliberi,lega- 
ta1i, velglii intercfſe 
hab n.cs in ea parte. 
(b) Lind. in 3h how 
(Sta, H,8.an.z I.C-Se 


chew apparel|,and a convenient bed, but a coffer with di- 


vers things therein neceſſary for their owne perſons, 
which things uſually have been omitted ont ofthe In- 
ventary,of their deceaſed bus bands goods (39), Vnlcſſe 


{am peradyenture the husband were ſo far indebted, as the 


reſt of his goods would not ſufficeto difcharge the ſame. 
In which caſe,the wives icwels,chaincs,and borders,and 
ſuch like, being things of decency or ornament, and not 
of necefhrie, have bin uſually prized, and pur into the In- 
ventary amongſt other goods of the deceaſed, towards 
the payments of his debts, And fo they ought to 


be (40)- 


The t debes due to the Teſtator areto be put into the. 


Inventary (g). But the debts due by the tcſtator, they 
need not to be put into the Inventary(h):andif any ſuch 
debts be put into the Inventary, the @rdinery. (hall doe 
well ro make diligent examination, whether the teſta- 
tor did oweany ſuch : for many times debts arethruſt in: 


to the Inventary, which arc not due by the eeſtator, and 


ſothe Legatarics and children of the deceaſed, are oftcn 
defrauded, at leaſt of ſome part of their duc, by the un. 
faithfulneffe of the Executor,and negligence of the 07491. 
wery or his officer. 

Lands f,cenements, and hereditaments with the ap- 
purtenances,ſuch T meane as doe not belong to the Exe- 
cutor, but defcend to the heyre,are not to be putinto the 
Inventary: infomuch: that if che teſtator will by his tc- 
ſtament or laft will,that the fame lands be ſold : in this 
cafe by the flartutesof this Realmegucither ſhall the mony 
thereof comming,nor the profits ofthe ſaid lands for any 
tine, be accounted 3s any of the goods or chattels of the 
perſon deceaſed (i) - and confequently are.noteo bee 
patinto the Inventary. | 
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Within what time the Inventary is to be made. 


| > e— ern nn nr nn 


—— 
———— 


1 The time for making and exhibiting the taventary 
i left tothe moderation ofthe Ordinary. 

2 The Inventaryouzht to be made before the Executor 

meadadle with the reftators 2001s exceptin ſome caſes 


d. VIII. 


| , He t time appointed forthe making and exhibi- 
, ting of the Inventary,by the Lawes Ecclcftaſti- 
(Ks call of this Realnme, is m to the diſcretion om 
ion of the Ordinary(a),who may appointa ſhor- 
_ - longer time,as the diſtance of the place where the 
ooods remaine, being more or leſſe,together with other 
 circumſtances,ſhall miniſter occaſion (b)- 
And t if the Ordinery do not appoint a time, the Exe- 
cutor had need to beware, that he do not adminiſter the 
oods of the deceaſed,until he have cauſed an inventary 
- be made: for howſoever the a& of him thatis named 
Executor, isfaid to hold in Law before the proving of 
the Will < c),and the making of the inventary (d): nc- 
vertheleſſc,he that ſo preſamerh to meddle and admini- 
fer as Exccutor,before he make an inuentary, is ſubic& 
to Ecclefiafticall puniſhment (ec), unleſſe it be for doing 
ſuch things, as cannot be deferred till the inventary bee 
made:as for intermedling about the funcrals,or Spotng 
of ſuch things as cannot bepreſerved with keeping, an 


ſach like (f )» 


_ 


(2)Text,in e. ſtatue. 
S.inventarium-tit. de 
teſta,), 2,provincial. 
conſtit. Canr,unde 


palam eſt non obti. 


nere ius ciyile, quo 
hzresad perficiend! 
inventarium quando- 
que 66.dies,quando- 
que annum habear, 
Maxime {1 i0cipiar 
intra menſem 3 mor. 
re defunRi.Sichar, in 
L.tin.fin amrem,C. de 
iure delib. 
(b)Lind.in c.ſtatut 2 
verb,arbitrio, 

(c) Plowd.in caſuin. 
rer Greisb, & Fox, 
(d)Lind,ind c,ftarur. 
” - prius,in fin. illius 


() Legatin.libertatE 
de execator.teſtam. 
(f Yio.de Athon.in d, 
lJegatin.libertatem, 
verb.invenrarium.d.c 
fatur. $.inhibemug, 
in text,& in glod. 
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Of the forme to be obſerved in the making of an 
Inventary. 


> TIO —_——_ WR  —__— — 


—_— —— 


1 What perſons ought tobe preſent at the making ofthe 
Inventary. 
Whereoſthe Inventary « to be made. 
1Invertary indented. | 
Of the oath of the Executor about the Inventary. 
T he gooas and chattels are to be valued. 
Of the antient forme of preiſing the goods, 


Q A + ww » 


$. IX. 


Y the Statutes of this Realme (a),it is thus en- 
aRed,concerning the forme to be obſerved by 
the Executor Teſtamentary in making of an 

Inventary ; vis.that the f Executor or Execu- 
tors named by the perſon deccaſed,calling or taking un- 
to him or them of ſuch perſons two at the leaſt,to whom 
the perſon dying was indebted or made any legacy, and 
upon their reſuſall or abſence twootber heneſt perſons, 
in their preſence,and by their diſcretions ſhall make, or 
cauſc to be made,a true and perfe Inuentary f of all the 


> 


goods,and chattels,wares,&merchandizes,as wel move- 


able,as not moveable, whatſoever they were of the ſayd 
perſon ſo deceaſed ; and the f ſame ſhall cauſe to bee in- 
dented, whereof one part ſhall bee by his ſaid Executor 
upon T his oath to be taken beforethe Biſhops 0rdina- 
rees,their Officials & 07dimaries, orother perſon having 
power to take probat of the teſtament, upon the holy 
Evangeliſt to be good & true: & the ſame one part inden- 
ted, [hal preſent & deliver tothe keeping of theſaid,bilh- 
Ordinary, or Ordinaries or other perſon whatſoever, 


3» havingpower to take probat of teſtaments;and the other 


part 


of the office of an Execnutor. 


part of the ſaid inventary indented, to remaine with the 
Executor : and that no Biſhop, 0747-ary, or Ordinaries, 
or other perſon whatſocver, having authority to take 
probat ofteſtaments,upon paine in the ſaid Statute con- 
tained(viz.ten pound)do refuſe to take any ſuch Inven- 
tary to him or them preſented or tendered, to be delive- 
red as is aforeſaid. 

Thus far the Statute, wherunto it may be added, that 
7 it is not ſuficientto makean Inventary, containing all 
and ſingular the goods of the deceaſed, unleſle the ſame 
be particularly valued and preifed(b)by ſome honeſt and 
Skilfall perſons,to be the iuſt value thereof in their iudg- 
ments and conſciences,that is to ſay, at ſuch price as the 
ſame may be ſold for at that time (c). 

In anticnt f time, amongſt many other ſolemnities of 
Inventaries (d),this order was obſerved: firſt of all, the 
moveable goods were inventariedand preiſed, as houſe. 
hold ſtuffe,corne,and catte]l, &c.then the immoveable,as 
leaſes of grounds or tenements,aſter that the debts due 
to the teſtator were ſet downe(ce),which order is forthe 
moſt part obſerved at this time here in England, ſauing 
that ſome do omit leaſes, wherein they do amiſle {f) 0- 
thers preile them among the moveables: but it were bet- 
ter to preciſe them ſeverally. 


 Oftheeffet and benefit ofan Inventary. 


preon— ——Epenn een 


— 


1 . The goods contained in the incemary are preſumed ts 
be in the hands of the Executor. | 
2 Theteſtator is preſumed to bave no more goods than 
are deſcribed in the Inventary. + | 
3 Whether ſufficiency of g00ds bepreſamed; when there 
& no Inventary. | 


"iy. - 


(b)Par,in L.fin.C de 
magift,conven Hoe 
addiro, quod quoad 
confectionem inyen» 
ta1ij cxecut.magis 
aſſimvlantur turori- 
bus,quam hzrcdibus 
ur luperius adnotavi 
exLind.inc ſtat w':S. 
inhibemwus.derefia, 

I. 2. Provinci2lcon- 
ſtitur.Canr-verb. 
priovs,{.2ur Vab, tra 
de Invent,fol,1ot 
(c)De,probatione rei 
mobilisvel iomobi- 
lis, vid Maſcard,rra &, 
de probacyerb,y r, 
()De quibus DL,in 
L.fin.$.fin amem, C, 
de inre dclib. 
(e)Franc-Porcel. 
rraRt, de invent. 
(f)Sopr.cead.par.$.7. 
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(s)Quorum Caſtren- 
|F ths quing;s M infinge- 


rus [ceptem oftendit ; Ep 
ille in 4 L,ſcimus, iſt == 


in $. ſed noſtra.Inſtir. 
de hered.qua).& dit- 
ferentia, Sed horum 
maxima pars noſtra- 
tibus parum prodeft, 
(b)L ſcimus.S.legiti- 
m2?,C,de iure delib. & 
ibi Sichard. 
Cc)Bald. & Sichar. in 
6.S. ligitima, 


| (4) Alciat.traQt.de 
= =o 199 nm 
39. Maſchard. de pro- 
bac.concl.gz 9. 
(c)Bald,in L. filium, 
C.famil. hirciſc.n.3 7. 
Sichard. in L.fin-$.8& 


fi prefacam.C.de iu- 
re delib.n.1, 


$. X. 


Evers be the effeRs and benefits of an Inven- 


& 


Cot. 


[Y R44 Fl tary (a), this one Ithoughte good to note, 
S WAY namely, that all ſuch goods andcharte's as | 
arccontaincdin the inventary, are preſumed 
to haue belonged to the teſtator, and afcer his death to 
belong,&to be in thepower of the executor(b). And on 
the f contrary,that no more goods and chattels are pre- 2 
ſumed to hauec belonged tothereſtator, than are contai - 
ned in the inuentary (c). | 
And therefore if any Creditor or Legatary doc af- 
firme, that the Teſtator had any more goods than bee 
compriſed in the inuentary,he muſt prove the ſame , 0. 
therwiſc the Iudge is to give credit to the Inventary,be- 
ing made in manner and formeaforeſaid (d). Although 
indeed when f the Exccutor entereth to the goods of the 
deceaſed, and maketh no Inuentary thereof,nor will not 
ſuffer the quantity thereof to be knownezin that caſe our 
Law preſumeth, that the teſtator had ſufficicntto dif- 
charge,not onely all his debts,but all his legacies alſo(c) 


Ofthe probation and approbation of Teſtaments,and 
namely before whom they arc to be proved. 


Ee es em _—_— 


1 Divers queſtions about the probation of teſkaments. 
2 k4 eſtaments are to be proved before the Biſhop or Or- 
inary. | 
3 Certaine caſes wherein teffaments aye to be proved be- 
fore others than before the Biſhop, 
4 Ofthe prerogative of either Archbiſhop. 
5 Wha is meant by Notable goods. 


Of the Office of an Executor, 


$. Xl. 


{ Oncerning f the probation and approbation of 
E271 I c{taments, theſe things are chicfely to bee in- 
da quired ; before whom the teſtamentisprovued ; 
by whom,when how,and what fees be due in that behalfe. 
Theperſonf before whom he teſtamentis to be pro- 
ued,is the Bybop of the Dieceſſe where the teſtator dwel- 
led (a),or his officer (b), ro whom the antient cuſtome 
obſcruedthis many hundred yeares, together with the 
roiall conſcat of the kings and princes of this land, the 
probation and approbation of Teftaments have apper- 
tained(c) : ſaving f in certaine Segnories or Lordſhips, 
where rhe probation and approbation of teſtaments ot 
the tenants there dwelling, doth by preſcription apper- 
taincto the principall Lord(d): and ſaving in certaine 
peculiar iurisdiions,where by preſcription or compo. 
ſition,or other ſpecialltitle, the probation and approeba- 
tion of the Teſtaments of ſuch as dwell and dye within 
thoſe places,dath appertaineto the Iudge of the peculi- 
ar(e) :and {auing where no goods arc bequeathed in the 
teſtarncar,but anly lands, tencments,and hereditaments, 
orotherlay ice are deviſed;and that in ſuch places where 
neither infinuation, nor inrotulation is neceſſary (f) : 
' And ſaving t.where the party deceaſcd at the time of his 
death had neteble goods extant in divers Dioceſles or iy- 
riſdiRions , for the probation, approbation,and inſinva- 
tion or publication of the laſt Wills and Teſtaments of 
ſuch perſons,dothapperraine to the Archbiſhop or Me. 


(a)Legorin liberrar@ 
de execetcſtam.c.ne 
quia c.ſtatur,de tefta, 
N.;.provincial, conſt. 
Canre,ftaruinus;lib, 
pruvincialleonſir, 
Ebor. & Lindw.in d c 
ſtar. DoR & Stu, ] 2, 
c,20.Perkins rierefta« 
ment, fol 94 TraR, 
de repub. Angl.lb.z, 
cap.7.5tat Hen, 8, an, 
21 cap,s, 

(b) Perkins ubi ſupra 
Firz.Abridg,tit, te. 
ſtament,n 3.Brooke 
cod tit.n.12 c.fin. de 
hde inſte extr,Sichar, 
inL,2,n,z C.detefia 
(c)Lindw:in.d Gar. 
verb,ecclefiaſticarum 
liderratum, qui in d, 
c,Ieem quia verb, in« 
finnationem,ſcu pub- 
I:cationem, 1ure Civi- 
l:nog pertinere ad 
epiſcopor,ſed ture 
ramnm Authentico- 
rum, (quo lus codicjs 
corrigitur, & quod 
ius authenticum ſan- 


ciruna fuir ab imperatore Iuftniano ulcrs mille annos retro nuwerandes, )non folum cecutio, ſed 


criam ipſa 
poreff, ur 


inſinuatio & publicatio,corem Epiſcopis ordinariam jurisditionem 
G6rwat Sickar. in L. 2.C; dereft2,n-3. (4) Firch. ric. Teſtament.n-2.DoQ, & Stud. bib, 


exercentibus fieri 


2 cap.z3, (e) 10«de Arbon. inlegatin, libertacem de Exccur, reſta.ycerb, Ordinalio. (f) Su- 
Pra Part, 3.3. 3* | 


tropolitan, -. 


J— 
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(s) Lind.inde,Rarut. 
yerb. ad quos pertiner 
Perkins tit.tc({t.ment 
f 94.Firz Abridg. tit. 
aiminiſt.n7. Brook. 
cod rit.n.48, 

(h)Lindw.ind c ſta- 
racum verb, Laicalis 
teodi. Star, H 8.ar.23 


ftrum.& Actorum li. 
bros; cuti@prxioga» 
tixz Archiepilc. 
Cant, 
(1)Perkins rit.teſta. 
ment, f, 94.page 2. 
Sear. H,8,an,2 3.c.9- 
& evidentius per In. 
fſtum.& Atorum 
hbros in archivis Ate 
chiepi,Ebor,fidelicer 
per plucymorum fecu. 
lorum cucriculz 
conſeryat?. 
(41)Lib,Canonum 
Eccleliaſt xdet, an, 
dam,160;-C 92. 


c.9.& plenius per in-. 


tropolitan,within whoſe province ſuch notable goods be 
diſperſed in diuers Dioceſles,or other inferior iuriſdii. 
on (g),whether it be within the Pronince of Canterbu- 
ry (b),or within the Prouince of Yorke (i). 

And leaſt Executors ſhould be cited ro appeare in di- 
vers Courts for the probat of any Will, in this caſc 
by the late Conſtitutions and Canons Eccleſiaſtical of 
the Biſhops and cleargic of this Realme, confirmed by 
the Kings moſt excellent Maieſty,and commanded to be 
obſerucd in both the Prouinces of Canterbury & York, 
It is ordained as followeth,v#7. (41): foraſmuch as ma- 
ny heretofore haue beene by Apparritors, both of infe- 
rior courts,and of the Courts of Archbiſhops prerogs- 
tives, muchdiſtrated,and diuerſly called & fummoncd, 
for probat of Wills, or to take adminiſtrations of the 
goods of perſons dying inteſtate, and arcthereby vexed 
and gricued with many cauſcleſſe and unneceſſary trou- 
bles,moleſtations and expences z we conſtitute and ap- 
point that all Chancellors, Commiſſaries, or Ofhcialls, 
or any other cxetciſing Eccleſiaſticall Iuriſdiion what- 
ſocuer,(hall at the firſt;charge with an-oath, all perſons 


called or voluntarily appearing before them, for the pro. 


bat of any Wills, or the adminiſtration of any goods, 
whether they know,or (moucd by any ſpeciall induce- 
ment)do firmely belceve,that the party deceaſed (whoſe 
teſtamentor goods now depend in queſtion) had at any 
time of his or her death any goods,or good debts, in any 
other Dioces or Dioceſles or peculiar Iurisdition with- 
inthat Prouince, then in that, wherein the ſaid party 
dyed , amounting unto the value of five pounds. 
And if the ſayde perſon citedor voluntarily appearing 
before him, {hall upon his Oath affirme, that hce 
knoweth , or ( as aforeſayd.) firmely beleeueth that 
the ſayd partic deceaſed , had goods or good debts 
in any other Dioceſſe , Dioceſſes , or peculiar Iu.: 
riſdition within the ſayde Province, unto the 

| - value 
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value aforeſaid, and particularly ſpecifie and declare the 
| ſam, then ſhall he preſently diſmiſſe him,nor preſuming 
ro intermeddle with che probate of the ſaid Will, or to 
grant adminiſtration of the goods of the party ſo dying 
inteſtate, neither ſhall he require or exact any other 
charges of the ſaid partics, more than ſuch onely as arc 
due for the citation and-other Proces had and uſed a- 
gainſt the ſaid parties upon their further contumacie, 
but ſhall openly and plainly declare and profeſſe , thar 
the ſaid cauſc belongeth to the Prerogative of the Arch- 
bilbop of that Province, willing and admoniſhing the 
party to prove the ſaid Will ,or require adminiſtration 
of rhe ſajd goods in the Court of the ſaid Prerogarive, 
and to exhibite before him the ſaid Indge, the probar 
or adminiſtration under the ſeale of the Prerogative 
within fortic dayes next following. And if any Chan- 
cellour, Commiſſary, Officiall or other exerciſing Eccle- 
ſiaſtica!l juriſdition whatſoever , or any their Regiſter 
ſhall oft:nd therein, lct him be ipſo fa&o,ſuſpended from 
the exccution of his office, not to be abſolved or releaſed 
untill he have reſtorcd to the party all expences by him 
_ layed our contrary to the tenor of the premiſſes: and e- 
very ſuch probart of any tcſtament, or adminiſtration. of 
goods ſo granted, ſhall be held void and fruſtrate to all 
eftcs of the law whatſocver. 

Furthermore, we charge and enjoyne, that the Re- 
giſter of cvery inferiour Iudge, do without all difficultic 
or delay, ccrtifie andenforme the Apparritor ofthe. Pre. 
rogative Court, repairing unto him,once a moneth,and 
no oftner what cxecators or adminiſtrators have beenc 
by his ſaid Iudge, for the incompetencie of his owne ju- 
riſdiftion,diſmiſſed to the ſaid Prerogative Court,with- 
ina moneth next before, under paine of a moneths ſuſ- 
penſion, from the excrciſe of his Office for every defaulr 
therein. Provided that this Canon or any thing therein 
contained be nor prejudiciall to any compoſition , be- 
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(42) D,lib:Can,s 3 . 


tweene the Archbiſhop and any Biſhop or other ordi. 


' warie, nor to any inferiour Iudge, that ſhall grant any 


probat of teſtament or adminiſtration of goods, to any | 
partic that (ball voluntarily defirc it, both our of the 
ſaid Inferiour Court, and alſo out of the Prerogative. 
Provided likewiſe, that if any man dye in itinere , the 
goods that he hath about him at that preſent, ſhall nor 
cauſe his teſtament or adminiſtration to be lyable to the 


 Prerogative Court. And concerning the rate of Bona 


Notabilia,lyable tothe Prerogative Court, it is ordained 
inthe very next Canon as followeth : 2/z. (42). 
Furthermore we decrce and ordaine that no Indge of 
the Archbiſhops prerogative ſhall hence forward cite, 
or cauſe to be x ol yer officio, any perſon whatſocver, to 
any of the aforeſaid intents, unleſſe he have knowledge, 


| thatthe partie deceaſed, was at the time of his death, 


poſleſſcd of goods and chattels in ſome other Dioceſle, 
Diocefles or peculiar juriſdiftion within that Province, 
than in that, wherein he dycd, amounting to the vatuc 
of five pounds at the leaſt, decreeing and declaring, thar 


who ſo hath not goods in divers Dicceſles to the ſaid 


ſummeor valuc, ſhall not be acconnted to have Bens 
N:tabilia. Alwayes provided, that this clauſe here, and 
in the former Conſtitutions, mentioned ſhall not preju- 
dice thoſe Dioceſſes, where by compoſition or cuſtomne, 
Bona notabilia are rated at a greater ſurnme, Andifany 
Indge of the Prerogative Court, or any his ſurrogate, or 
his Regiſter, or Apparitor, ſhall cite or cauſe any perſon 
to be cited into his Court, contrary to the tenor of the 
premiſſes, he ſhall reſtore to the partic ſo cited, all his 
colts and charges, and the aQts and proceedings in that 

behalfe ſhall be held voide and fruſtrate, which expen- 
ces, if the ſaid Tudge, or Regiſter, or Apparritor ſhall :e- 

fuſe accordingly to pay, he ſhall be ſuſpended from the 

=_ : of his office, untill he yeeld unto the performance 
thereof, 


What 


5 _Whatf is meant by Nerable goods, in this place, or 
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when they are ſo to be tearmed, divers authors have 
beene of diuers opinions. Some haue becne of this opi- 
nion, that if the teſtator dyed poſleiicd of goods or chat- 
eels, tothe value of fortic ſhillings, in two ſeuerall Dio- 
ceſſes, then he ought to be deemed to baue Notable 
2oods (k), Others haue bcene of this minde , that the 
teltator is to be deemed to have Notable goods, though 
at the time of his death, be had but one in another Dio- 
ceſle (1). Others do not oncly varic from the former opi. 
nions, but are alſo at variance with themſelucs account- 
ing thoſc for notable goods ſometimes when they extend 
clearly ro an hundred ſhillings ſterlings : ſometimes 
when they extend to ten pound eleven ſhillings fixe 


pence ; ſometimes when they extend to twenty three. 


pound, three ſhillings, farthing, and not under (m), Fi- 
nally, others arc of this judgement , that he is ſaid ro 
have »ezable goods, which hath goods tothe value of ten 
pound of currant money of England, diſperſed in divers 
Diaceſles or Iuriſditions : and this opinion ſecmeth to 
me tobe moſt commonly recetued (n). 

For the betrer underſtanding whereof, three thingsare 
to be noted : Firſt, that iris nor neceſlarie, that the party 
deceaſed, ſhould have ten pound in every of thoſe ſene- 
rall Diocefles or Juriſdiftions, where his goods be dif- 
perſed.. But that it is ſufficient if the partic deceaſed, 
were poſlceficd of goods and chattels,in ſome other Dio. 
ceſſe , Dioceſſes or Iuriſditions peculiar within thae 
Province wherein he dyed, of the value of five pound 
befides thoſe goods extant where he dyed. Secondly, al. 
beit the deceaſeds goods or chattels whereof he dyed 
poſſeſſed, did amount to ten pound or more, yet if the 
200ds and chattels extant in ſome other Dioceſſe, Dice 
ceſſes, or Ioriſd1Rion peculiar , did not extend to five 
pound at the leaſt, in this caſe the deceaſcd is not to be 


accounted to haue bona noiabilix; Thirdly, that good 


debre. 


— — 


(&) Perkins. tir, teſta- 
went, fol, 94. 


(1) Firzh.ric, adminſt, 


n,7. 


(m) Lindwan d.c.fta- 
twurum.vcib, laicts, 


(n) Plowd. in cafu 
inter Gretsb, & Fox. 


fol 281, 


(43) D.Coke lib 5. 
re]:t1o. P, jaces calc. 
fol, zo, 
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debts , amounting to five pounds due by one or moe, 

dwellingin ſome other Dioceſſe, Dioceſſes,or TuriſdiRi- 

on peculiar, without that Dioceſle, yet within that Pro- 

vince whercin the party dyed, to whom the ſame was 

duc, do make Bowe notabilis, (to the cfteR aforeſaid) as 

wellas goods or chattels perſonall orreall , which three 

concluſions are caſily colle&ed out of thoſe two for. 

merly recited Ganons , whereby all old controverſics 

about the rate of Bone netebilia are now decided. Fur- 

thermore, this is not to be omitred, that if a man dye, 

and hauc goods in one inferiour Dioceſſe, or Ioriſdiai- 

on onely. And yet the Mctropolitane within whoſe 

Prouince that Dioceſe, or Turiſdiion peculiar is firu- 

ated, pretending that he hath Bexa nozabilia in diucrs 

Dioceſles, or Juriſditions within his Prouince , doth 
commit the adminiſtration of his goods, this adminiſtra- 
tion is not void, but voydable by ſentence, for that the 
Metropolitane hath Turiſdiion oucr all the Diocefſe 
within his Prouince, and for that cauſe cannot be voide, 
but onely voydable by ſentence. But if any 0rdinarie 
of a Dioceſſe,or Commiſſaric of a peculiar Turiſdi&ion, 
commir the adminiſtration of his goods that hath Boxes 
notabilia in divers Dioceſles, in this caſe the adminiſtra- 
tion is meerely void, aſwell concerning the goods within 
his owne Dioceſlc, as the other goods without his Dio. 
ceſſe, becauſe by no meanes he can haue Iuriſdition of 
that cauſe, which belongerh to his ſuperiour (43). 


By whom the teſtament is to be proued. 
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1 Theteflament & 10 be proved by the executor. 


2 Any perſon baving the teſlament may be compelled to 
exbibite the ſame. | 


$. XII. 


Who may be Executor or not. 


$ X11, 


SS He t perſon by whom the teſtament is to 


3 | L< be proved, is the cxecntor named in the 


. 
SE probat of the tcſtaments may convent, 
to the entent to prove the teſtament, and to take upon 


- 


bl teſtament (a), whom the 0rdinarie, or 
: &J} other perſon having authoritic for the 


- K 


(>) Perkins tir, reſta« 
menr,fol gz, 


him the execution thereof, or elſe to refuſe the ſame (b), (>) Stir-H.8.an.ar, 


This may the 0rdinerie or other competent Tudge dof, 
not onely ex officio (c), but at the inſtance ofany partie 
having intreſt (d), which inrreſt is proved by the oath 
of the partie (c). 

If the executor have notthe teſtament in his cuſtody, 
but ſome other perſon, then may ſuch perſon be com- 
pclled to exhibic the fame (f). And it is ſufficient to 
prove that once he had it,for he is preſumed ſtill to have 
the ſame, unleſſe he affirme upon his oath, that the ſame 
is not in his poſſeſſion (g). 


Co $ = 

(c) Laff, quemad» 
modum reſta, app. & 
ibi Bar. nt. 

(d) Bald & Angel. in 
d. L.1. Opinor eriam 
quod ad cjus inftan- 
tam, cui nikil eſt re« 
litum exhibeadum 
teſta. ſcilicet , ur in- 
de certior fiat, Nun*- 
quid legarumn aliquod 
ſibi relitum fir 2 de- 
funRo. glolT. & Bald, 
in L,2.f,quemadmo- 


* dumreſta, app. in princ. (e) Bar. & Bald, ind.L.z. (f) L.1, in prin« & $. hoc interdic, f; 


de Tab, exhibend, (g) Alex, in, L. 3:C, de teſta. n- 3.verb. ramen, 


When the teſtament is to be exhibited and proved, 


—C—C————— 


_— 


1 The teſtament i not to be proved whiles the teſtator tt. 
veth, but after his death, | 

2 If it be unknowne whether the teſtator be dead or alive, 
whether may bs teſtament be proved. 


$. XII. 


*GpEAF i the teſtator be yet living , the Tudge 
39 may not proceed tothe proving and pub- 


(a) L.2; S. fidubire. 
rur, in fia. f,quemad.. 
modum teſta,app, 


> O— 
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(>) Bar.ind.$, 6du- ſelfe (b). For at his petition the teſtament;may be recor- 


birerur, Sichard. in L, 
2,C,de refta. 


(44) Vide infc, eod. 
Iib.parte 7, $» 14 & 


S. IS. 

(c) L-2,C. de reſtaw, 
& D D, ibidem. 

(d) L.2.$ urrum. ft. 
quemadmodum teſta, 


app. 
Ge) Quam opinione 
(ranqu:m commune) 
acri: cr deſendit Vivi- 
vs, Theſiure com op. 
yerb.viyere. Mulinz- 
um hxreticum appel- 
Jans qui contrariam 
crebrjorem dixit. 
(f) Pra Papienſ. in 
form.libe),r, Per, bz- 
red.exteſt. 
(g) Querum opinio- 
nem magis cCommus- 
nem refert Molinzus 
in Apoftil. ad Alcx. 
confil.z.,vol5.n 24+ 
Menoch de przſum. 
li 6.fol, 545-9. 49- 
Cb) Franc. Hercalan, 
de probac. 5. oy 
N. 256, pro quo facir 
Plaimus, 89+ 
C1) Taf,& Sichard, in 
d.L-2.C.detreſts.aker 
n.7.alcer.n.s, Tewpe- 
randa eſt hzc conclu- 
fio ur per Menoth, 
TraQ, de adipiſcend, 
pofl, remed.,4.n, 66g. 
fol. (mihi) 218. 
(45) Malcard, TraQ. 
de probar, conclul. 
IG7 4+ 
(465) Tho,depipe- 
rats, & Marquard. 
Tra&. de famo princ, 
Dec. Tholoſk a 379, 


ded and regiſtred amongſt other Wills, but it is not to 
be delivered forth under the fealc of the Ordinarie with 
a probate, becauſe it is of no force ſolong as the reſtator 
liucth, who alſo may revoke or alter the ſame at any time 
before bis death, as hereafter is declared (4.4). 

But if the reftator be dead, the Tudge may proceed to 
the proving of the Will (c) : and the time of cxhibiting 
and proving the fame is left to his diſcretion , and he 
may appoint a longer ora ſhorter time,according as the 
place is further diſtant or nearcr,or as other due circum- 
ſtinces ſhail induce him (d). 


It it be unknowne whether the teſtator be living or : 


dead : foraſmuch as ſome are of opinion, that every man 


is preſumed to live till he bean hundred yeares old (c): 


it ſcemeth by this opinion, that the Tudgemay not inthe 
meanetime proceed to the publication of the teſtament, 
unleſſe there be lawtull proofe, or ſufficient preſumption 
for the tcftators death (f). On the contraric, others arc 
of opinion, that a man is not preſumed to liue ſo long, 
that is to ſay, untill heattaine toan hundred yeares(g), 
for that men commonly dye betwixt ſixtic and ſeventie 
yeares of their age (h) : and ſo by their opinion it ſec- 
meth rhat the VVill may be proued after the age of ſe. 
ventie yeares, of him that is abſent, for that he is not 
then preſumed to be living. 

I ſuppoſe ifa man be abſent, and no certaine proofe 
of his death or life, that ehe VVill may be proucd, and 
that the teſtament it ſelfe is a preſumption of his death 
in this caſe /i). 

[ris a great queſtion, whether the death of one that 
is abſent , may be proued by a common voyce and 
fame (45), thatis to ſay, by the conſtant report and opi. 
nion of the more part of the diſcreet, and honeſt inha- 
bitants of the Pariſh towne, or place of his former dwel- 
ling, that is now abſent (46): wherein ſome _ the 

| aftrma- 
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affirmative ; others the negariue; a third fore diſtinguiſh. 
ing whether the matter in queſtion be of ſmall or great 
moment : if ſmall, then fame is a ſufficient proote , if 
great, then inſufficient (47), which diſtinRion withour (47) Decif. Thalol7- 
ueſtion, is very reaſonable, whereupon we are to con- ,73'® cumaddic, aur 
ider, whether the prouing of the Will of him that is ab- 
' ſent, bea matter of great or ſmall moment, wherein for 
my owne part, I hold it to be a matter of greatimpor- 
tance, becauſe it concerneth a mans whole cſtate (48). 60) Roms _ 
And yet neverthelclc, I hold it to be a more ſafe courſe n.9&D D: ibidem 
to proue the Will, at leaſt when the executor is an ho- 
neſt ſubſtantiall man , then to ſuffer the goods to periſh 
or to be ſubje& to be purloyned by men and meancs un- 
knowne. Butto returne to the queſtion formerly pro- 
pounded, whether the death of him that is abſent, may 
be proued by a common voyce and fame, it may be de- 
termined by theſe caſes following: whereof the firſt is, 
when the partie hath beene abſent long, and the fame of 
his death ancient, this fame alone, is a ſufficient proofe of (4) Maſeard.de pro. 
hisdcath (49).The 2.cafe is, when thefame is that he di- Þar.concl.ro74.n,4. 
edin a place farre diſtant, (as peraducnture beyond the 1514; Pail 398-Mer 
ſeas) in which caſe the fame of his death isſufficient;bur poCrombdans ng 
if he dyed in a place not far off,then it may be known by os 137.in 
witneſſes, whether he be dead or aline: in which cafſe,the 
fame alone is not a ſufficient proofe(50). The ; is, when 


the fame did firſt ſpring fromgraucand credibleperſons, (50) Maſcard, de 


a R : 5 prob.concl,1o74.n, 51 
for then it ſufficeth, otherwiſe not (51), The fourth caſe poit Alex, Bar. Ang. 


is when the fame is naked or deſtitute of other probabj. 2P**Falioy, ibicira. 
lities, for then it is not enough, but being ſtrengthened (5r) Maſcera, ub; 
with other conjeRures , as that the partic abſent was a #pr#.n.s. 
very old man, or very ſickly, for then the fame thus for- 
tited with preſumptions or nature, doth make a full 
proofe of his death (52). The fifth caſe is, when the fame (52) Bar. inrraQ.de 
is affiſted with other likclihoods derined from ſuch ac- gu t% Promo 
cidents as we do attribute unto Fortune , as when the 
partie taketh ſhip to traucll beyond the ſeas, and being 
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(53) Maſcard, poſt 
afios ubi ſupra. 0. 7, 


(54) Bar. rat. de 
reſtibus.n. 38. & peſt 
curo Alex, Aufrer & 
alii quos memorat. 
Maſcard, udi ſupra, 
Ns, 


($$) ibidemz 


vpon-the mainea tempeſt doth ariſe, ard the expeQed 


time of his returne beingpaſl, he returneth not, neither 
can the ſhip after bens Fire be beard of, for in this 
caſe, the fame accompanied with theſe circumſtances, 
doth ſufficiently proue his death (53) : and ſo itis when 
aman is preficd to the warres, which being ended, and 
thereſt of the armie returned, if he do not returne with 


A 


them, nor can be knowne by inquirie what is become of 


him : for then the fame being thus furniſhed is a ſuffici- 
ent proofe of his death ($4), untill che contrary doth 
appearc, as ſometime it doth. For itis moſt true that one 
in Yorkeſhirc tooke {hipping (amongſt other) for Por- 
tugall voyage, after ſome exploits, his fellow ſouldiers 
returning, he came nor, nor could be heard of, and 
thereupon a fame did ariſe that he was dead, whereupon 
adminiſtration of bis goods was committed, and whileſt 
his kinsfolke were in ſuite about the ſame, after ſome 
three yeares abſence,he not expeRed,returned and rooke 
up the controucrſie, Whereforeit [hall behoue:the or- 
dinarie in theſe and the like caſes, atthe proving of the 
Will or the granting of adminiſtration, to take bond of 
theexecutor or adminiſtrator with good ſurety,to make 
full reſtitution or ſufficient recompence tothe abſent, in 
caſc of his life or returne. 

Other meanes and other preſumptions there be to 
prove the death of him that is abſent (55): which never- 
thelefle are lefttothe wiſedome and diſcretion of the ju- 
dicious 0r4marie, towhom allo I referre the ſame. 


Otthe manner of proving eeſtaments. 


1 The forme of proving teſtaments « two-fold. 
2 Of the vulgar forme, 
3. Of the forme of law. 
4 Of the aifference betwixt the vulgar and the legal! 
forme. 
5 of 
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Who may be Executor or not. 
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$s of 4 | third farme of probati 9s of T eftements. 
6 Of the oath and bond of the Executor. 


d» XIIIH, 


that there be cither witneſle or writing, is alrea- 
dy declared (a) ; alſo what number of witneſ- 
ſes,and what manner of writing is ſufficient, is likewiſe 
declared (b) : wherefore in this place I ſhall not need to 
ſpeake, ſaving onely of the manner of proceeding in the 
probation and approbation of Teſtaments. 

This ft manner and forme therefore here in England 
isof two ſorts ; the one is called the vulgar or common 
forme,the other is termed, the ſolemne forme, or forme 
of Lew (c). | 

The f w#lzar or common form,is more compendious 
or briefe than the other : for after the death of the teſta- 
tor,the Executor preſenteth the teſtament. to the Iudge 
and in the abſence,and without citing or calling of ſuch 
as have intereſt, produceth witneſſes ro prove rhe ſame, 
who teſtifying upontheir oaths (viva voce) thar the te. 
ſtament exhibited,is the true, whole, and laſt Teſtament 


of theparty deceaſed (d) :the Indge doth thereupon 


and ſometimes upon lefler proofe, annexe his probar and 
ſcale to the Teſtament , whereby the ſame is confir- 
med (c). 4 | 

When t the teſtament is to be proved in form of Zaw, 
it isrequiſie that ſuch perſons as have intereſt, (f) (tha 
is to ſay )the widdow and next of kinne to the deceaſed, 
to whom the adminiſtration of his goods ought to bee 
committed,if he had dycd inteſtate fg),arc to be- cited to 
be preſentat the probation and approbation of the eſta. 
ment (h), in whoſe preſence the will is to be exhibited 


®Hat it is neceſſary for theproofe of Teltamenty. 


(a)Supra,part.4.$.z 
(b)5upra,d.par,q. 
IT1H 

(c) Ad imitationem 
confirmationis,quz 
nunc fit in forma 
communt, nunc in 
forma ſolenni, & ſpe- 
cifica. Molin.in con- 
lucr.Parif, $.5, Alex. 
confil, 123.vol.4.n. 
13.&c Dec.in.Rub de 
confir.urlli vel inucili, 
d)Sta.H,$.an.21.c.5. 
(c)Quz omnia fre- 
quenriſſima paſſim 
obſeryatione fieri 
pluſquam eſt manifc. 
lum. 

(f )Bald.in L.z.C.de 
reſta.n.z.Sichacd. in 
eand,L. 
(g)Sra;H.$.an,21.c, 5 
Er hiquidem ut vide: 
tur,cirandiſunt no» 
minatim,licet {1 in- 
certum fit quis ſfuc- 
cedere debeat ab in- 
-elt aro ſufficic ciratio 
generalis omnium, 
{cilicer quorum 1nte-- 
reſt. Sichar, poſt Bald. 


-in d L.2.Kling.de 


icſta,ordin,Inflit.ng 
10.& n,14- 

(b)Alas quoad non 
citatos, nullum facir 


Piziudiciuw, Paul.de Caſtro,confil,g 6,v01,r:Sickard in d.L.2.n 4.Graff, Theſaur,com,op. $.T cfla- 


men,q461.Kling ubi ſupra, 
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The fixth part. 


() Non tamen re- 
Quiritur libellus,vel 
Itjsconteſtatio.Si- 
Chardind,L.2.n.7-1n 
fin.Simo de prxtir.de 
interp.ulr.yol.].2, 
dub. 2,f0l. 3.0.4: 

Ck) Nec refert, an fit 
Exccurtor, y<l dei 
commiſſzrius, vel le- 
g.ririus;vcl an turu- 
rus (it reus,an ator, 
quamvis contrarium 
quoad legatarnm rc- 
ſpondear.Patiſ conf, 
24.yol. z.ſed male, ur 
per Simo de prztis. 
ubi ſupra, 

(1) Bald,ind.L.z.C. 
dc reſta,n, z.ubi al- 
fignat rarionem. 
(m) Formam petic. 
videapud Sichard, 
in d. L,z.n.2, 
(n)Bald.&Sichard. 
in,d.Lz. 

(o.)Bald. Alex.& Si- 
char.in d.L.a. 

(p) Non tamen opus 
eft icenrtentia dcfiniti> 
yain ſcriptis,fed in- 
.rerlocuroria, Bald. A- 
lex. Caftrenſ,& all: 
in G33. 

(q) Paul.de Caftr. 
conſil,906,yol. 1,Simo 
de Przris.de interp. 
uit.yol.1.2.dub. 2, fo- 
Wac.3.1-207 mn 4 &.5, 
(r)Paul.de Caſtr.d. 
confil.96-DD. in L.2, 
C.de teſta, 
(s)L.filius famil.C. de 
petic,hzrid.nih fort c 
contrarium proberur 
ex inſpetione aQor. 
(1)L.2,C, de reftam. 
Socin.lun,confh). $ 9, 
v0l.1 Kling.in tit. de 
teſter, ordun),2iinf?, 
Re 30. * 


tothe Tudge, and petition to be made (i) by the pattic 
which preterreth the Will (&), and enaRted (1) for the 
receiving,ſwearing,and examining of the witneſſes upon 
the ſame,and for the publiſhing or confirming thereof 
(m): whereupon witneſſes are received and ſworn accor- 
dingly,andarc examined every one of them ſecretly,and 
ſeverally,not onely upon the allegation or articles made 
by the party producing them : but alſo upon iaterro. 
gations miniſtred by theadverſe party (n), and their de- 
poſitions committed to writing (0):afterwards the ſame 
be publiſhed;& in caſe the proofe be ſufficient, the Iudge 
doth by his ſentence or decree pronounce for the validi- 
tic ofthe teſtament (p). s 


Which Þ two formes being compared together, wee +: 
may ealily perceive the differences betwixt the one and 


the other : of which differences, I ſuppoſe this to bee of 
the greateſt moment,that in the vulgar form,ſuch as have 
intereſt arc not cited tobe preſent at the probation of 
the Will, whereas obſcrving the forme of Law,they arc 
to be cited to that end: which difference of forme wor- 
keth this diverſity of cffetznamely,thar the Exccutor of 
the will proved in the abſence of them which have intc- 
reſt,may be compelled to prove the ſame apaine in due 
forme of Law (q). And ifthe witneſſes be dead in the 
meanc time,it may indanger the whole teſtament (r), c- 
ſpecially if ten yeares bee not paſt ſince the probation, 
whereby neccſlary ſolemnities are preſumed to have bir 
obſerved (1) : whereas the teſtament- being proved in 
forme of Law , the Executor is not to be compelled to 
prove the ſame any more: and although all the witneſſes 
atterwards bedcad;the teſtament doth ſtill retaine his ful 
force (t), | 
Here a queſtion not to be negleRed; may be deman 
ded ; Whar if a teftament being made in writing, and 
afterwards loſt by ſome caſualtie, they to whom the ad- 
miniſtration of the goods of the deceaſed ſhould belong, 
| It 
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Who may be Executor or not. 


CCC 


ifthe party deceaſed made no Executors, but dycdinte- 


ſtate, ſhould call the Executors either ro prove the Vill 
of the deceaſed infolemne forme of jaw (in cafe he made 
any ſuch will or clſe to ſhew cauſe, wherefore theadmi- 
niſtration of the deceaſeds goods ſhould not be commit. 
cd untothem 2? whether may this V Vil written &loſt, 
be proved by witneſtes yea or nay ? whercunto my an- 
ſ{wcris,that albcit the very original teſtament be loſt, yet 
ifthere be two witneſſes, which did ſee and read the Te- 
ſtament written,and do remember the contents therof, 
theſe two;witneſles ſo depoling of che tenor of the V'Vill 


are ſufficient (56), for the proofe thereof in forme of C56 )Vide Bar.ind, 


Law,forhat they be otherwiſe as wel in reſpe& of their 


_ skill,as of their integrity,greater than ail exeception,and 


ſpecially ſome other likeliboods concurring therewith- 
all to make their reſtimonie more credible (5 7). 

Beſides f theſe formes of prouing Teſtaments aboue 
recited, which are referred to that kinde of probation, 
which iscalled Padbiicatio Teſtament: (u) , there is yet 
another forme, which is called Aperture Teflamenti (x), 
which form doth reſpe& written orcloſed teſtaments(y) 
in the making wherof,amongſt many other folemnities, 
the Civill Law did require that the witneffes (ſhould pur 
tothcir ſeales,and after the death of the teſtator, at the 
opening of the written or cloſed Teſtament ; the ſame 
Law did a!ſo require that the ſame witneſſes ſhould be 
called by the Magiſtrate to acknowledge their ſeales(z), 
or to denie the ſealing (a). But as wee doe not obſerue 
that ſalemnitic of the Civill Law,in the ſealing of the 
Teftaments by the witneſſes, no more doe wee obſerve 
that ſolemnitic which the Ciuill Law requireth in ope- 
ning of Teſtaments ſcaled,un!eſſe this may ſceme to haue 
ſome reſemblance with this third forme, de apertura te- 
f[tamenti,which is enaQcd in the Statutes of this Realm, 
viz.that the Biſhop or 07d7zar5,or oiher perſon having 
authority to rake probat of Teſtaments,upon the delive- 
4. ric 


rat. de ceflib.n;3 8. 
& Mzſcar. de probac. 


conc],1074.10 7s, 


1076,& t077.ubi 


_ Copioie de morris 


probation, ſcriprum 
invenics, 
(s7)SImode pretis 
de interp, ult.yoLl, 
f.104.n. 82 per do» 
Qrinam Barr. coiter 
approbatam in Aut, 
{1 quis in aliquo C_dc 
edendo, 

(u)Dequa ind. L. 2, 
C de teſts, 

(x)De qua in L.1.f; 
quemadmodum t! eſta, 
PP. 

(y)L.1.& 2.quem2d 
modum reſta.app.ff, 
& DD.ia L-2.de te- 
{t2,C, 

(z) L.4.tt,quemad- 
modum refta.2pp. 
(3)L.5.cod.tir. 
querBad, 
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The ſixth parte ' 


(b) Star 8.20.11 .Cs 
5-crederem tam© hu- 
1uſmodi yerba ſtar. 
non reterre yet erem 
M15 formi de apertu- 
rareſtawenti: ſcd po» 
tius,quoniam multa 
ſoler ature fierigqua- 
do figil!, morrni in- 
rercepru ef}, eaprop* 
ter ſtar.cayeri, ur (1- 
gil.ad Iudicem dedu- 
carur,ut ipfius forma 
ab Eodem peryerta «+ 
rur, Materia 2urem 
Executori ſtatimre» 
Nituatur Haddon, de 
reformatione legum 


ric of the ſcalc andſinge of the teſtator, do cauſe the ſame 
ſcale to bee defaced, and thereupon incontinent rede. 
liver the ſame ſcaled vnto the Exccutor or Executors, 


without claime or challenge therunto to be made(b), &c 


Furthermore it is to be noted, that in what wanner 
ſocver the teſtarnent be proved,the executor before he be 
admitted by the Gratnary to cxecute,and before he have 
the Will under the ſcale of the Grdinarg, is to promiſe 
by vertue of his oath, and if it bee behoouefull alſo to 
entcr into bond,to make a true account when he ſhal be 
thereunto lawfully called by the Ordinary (c). 


Eccl.tir.\le refta.c.19.(c)Star-$S,& poſtquam. de reſt. 1, 3, provin.conſt. Cant 
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What fees are due for and about the probation. 
and -approbation of Teſtamenes: 


 — 


x Where thedleere goods doe mot exceed the value of 
five ponnd,onely ſixpence # aueto the Regiſter. 

2 Wherethecleere goods being above five pound, ds not 

amount 10 forty pound, ontly three ſhillings ſixpence is 

aue,viz, two ſoilings ſixpence 18 the Ordinary , and 


twelve pence 0 the Regifler. 


- 


Where the cleeregoods exceed forty pound, there five 
ſhillings « due viz. two ſhillings ſix pence to the Ordina- 
ry,and two ſhillings ſixpence to the Regiſter. 
4 What fees are due ſor the copies of Teffaments or In+ 


VEntaries. 


The penaltie whereinto they fall which offend by extor- 


ting greater fees than are bere limited, 
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Of the office of an Executor. 
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2 T is cnatcd and cſtabliſhed by the 
Statutes of this Realm (a bj ,that from 
the firſt day of. Aprill, ©,1n#n0 Dc 
+ mini,n530,that f nothing (hall bee 
24 [2/2 demanded, received, or taken by a- 
TIL ny Bilhop,0rdinery, Archdeacon, 
; Chancellor, Commiſſary, Official), 
nor any other manner of perſon or perſons whatſoever 
they be, which now have, or at any time hereafter fha!l 
haue authority or power totake or receiue probation,in- 
{inuation or approbation of teſtaments, or teſtaments by 
himſelfe, or themſclves, nor by his or their Regiſters, 
Scribes,Preiſcrs, Summoners, Apparitors, or by any o0- 
ther oftheir Miniſters for the probation,inſinuation,and 
approbation of any Teſtament, or Tcſtaments, or for 
what writing, ſealing, preiſing, regeſtring fines making 
of Inventarics,and giving in of acquittances, or for what 
writing,ſcaling,preiſing,regeſtring,fines, making of In- 
ventaries,and giving in of acquittances, orfor any other 
manner of cauſe concerning the ſame, where the goods 
of the teſtator of the ſaid teſtament, or perſon ſo dying, 
doc not amount cleerely over and above the value of an 
hundred ſhillings ſterling, except onely to the ſcribe, to 
hane for writing the probat of the teſtament of him de- 
ceaſed, whoſe goods ſhall not be aboue the ſame clecre 
value of an hundred ſhillings,fix pencegand for the com- 
miſſion for the miniſtration ofthe goods of any man de- 
ceaſing inteſtate, not beeing above like value of an hun- 
dred ſhillings clearc fixe pence. And that neverthelcſle 
the Biſhop,0r4dinary,or other perſon or perſons, having 
power or authoritie to take or receive. the probation or 
approbation ofteſtaments, refuſe not to approove any 


ſuch Teſtament, becing lawfully tendered or offered to 
them, 


Je 


&, 
4 


Ca)Stat,H.8,an,2r, 
CIPe7., 
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The fixt part 


them,to be proved or approved, whereof the goods of 
the perſon ſo dying, amount not above the value of an 
hundred ſhillings ſterling : ſo that the ſame teſtament be 
exhibited by him or them in writing, withwaxe there- 
unto affixed ready to be ſealed,and that the ſame Tefia- 
ment be lawfully proved before the ſame Ordinary (be- 
fore the ſealing) to be the true, whole,and laſt teſtament 
of the ſame Teſtator,in ſuch forme as hath bin common- 
ly accuſtomed in that behalte. * 
And when f the goods of the Teftator doe amonnt 
over and aboue the cleare value of an hundred ſhillings, 
and doe not exceed the ſumme of fortic pound ſterling, 
that then no Biſhop,0rd:nary, or other kinde of perſon 
cx perſons, whatſocver heor they be,now having or here- 
after ſhall haue authority to take probation or approba- 
tion of any teſtament or teſtaments, as is aforcſaid, by 
themſelves or any oftheir ſaid Regiſters,Scribes,Preiſers, 
Summoners, Apparritors, nor to any other their mini. 
ſters, for the probation, inſinuation, or approbation of 
any teſtament or teſtaments,or fortiie regiſtring, ſcaling, 
writing,preifing,making of Inventaries,giving of acquit- 
rances ,fines, or any otherthing concerning the ſame, 
{hall cake,or cauſe to be taken of any perſon or perſons, 
but onely three ſhillings fix pence, and not above, wher- 
of to be to the Biſhop, 0rdinary, or to any other perſon 
or perſons, having power and authority to take probati- 
on and approbation of any teſtament or teſtaments, for 
him or his Miniſters two ſhillings fix pence, and not a- 
bove, andtwelue pence reftdue of the ſame three ſhil- 


lings fix pence, to the Scribe, for the regiſtring of the 


ſame. 

And where f the goods of the Teſtator,or perſon,or 
perſons fo dying, doe amount over and abouetheclcere 
value of forty pound ſterling, that then the Biſhop nor 
Ordinary,nor other perſon or perſons, now, having, or 
which hereafter ſhall have power or authority to take 
probat 


Ee . 


of the office of an Executor. 


probar of tcſtaments, as is aforeſaid, by him or them- ,, © 


ſelues, or any of his or their Regiſters, Scribes, Preiſers, ,, 
Summoners, Apparitors, or any other thcir Miniſters, ,, 
for the probation, inſinuation and approbation of any ,, 
teſtament or teſtaments,or for the regiſtring,ſealing, wri- ,, 
ting,preiling, making of Inventarics, fines, giuing of ac- ,, 


quittances,or any thing concerning the ſame probat of ,, 


treſtaments,(hall from the ſaid firſt day of Aprill, take or ,, 
caulc to be taken,of any perſon or perſons, but onely five ,, 
ſhillings,and not aboue, wherof to be to the ſaid Biſhop, ,, 
Ordinary,or other perſon, having power to take the pro- ,, 


bation of ſuch teſtament or teſtamenes, for him and his ,, 


Miniſters,two ſhillings fix pence,and not abouc,andtwo ,, 
ſhillings ſix pence reſidue of the ſame fiuc [hillings,to ,, 
be tothe Scribe forregiſtring of the ſame, or clſe the ſame ,, 
Scribe to beeat his liberty to refuſe two ſhillings fix ,, 
pence, and to demand and have for writing of cvery ten ,, 
lines of the ſameteſtament, whereof every linc to contain ,, 
ten inches in length,one peny. : _ 
And in j caſe any perſon or perſons,at any time here- ,, 
after,requirea copic or copies of the ſaid teſtaments ſo ,, 
proved,or of the ſaid Inventary ſo made, that then the ,, 
ſaid Ordinary or Ordinaries, and the other perſons, ha. ,, 
ving authoritic ro rake probat of teſtaments, or their ,, 
Miniſters, ſhal from time to time with conuenient ſpeed, ,, 
without any fruſtratary delay deliuer,or cauſe to be de- ,, 
livered,a true copy or copics of the ſame,tothe ſaid per= ,, 
ſon ſo demanding them,or any of them, taking for the ,, 
ſearch,and for the making of the copy,cither of the ſayd ,, 
teſtament or Inventary, but onely ſuch fee as is before ,, 
rehearſed, for the regiſtring of the ſaid teſtament ; or elſe ,, 
the ſayd Scribe or Regiſter to bee at his clefion, to de- ,, 
mand, have,and take for every ten lines thereof, being ful ,, - 
proportion before rehearſed,one peny. _ 
Pronided alwaics, that where any perſon or perſons, ,, 


hauing power or authority, haveuſed to take leſle _ $ 
© 


w 


of mony then is aboucſaid for the probat of ecſtaments, 
commiſons,or adminiſtrations, or other 'cauſe concer-« 
ningthe ſame, ſhall take or receine ſuch ſumme or ſums 
of mony forthe probat of teſtaments and commilſions 
ofthe adminiſtrators, and other cauſes concerning the 
ſame,as they before the making of this aR,have uſed to 
take,and not aboue. 

Anditis ena&cd},that every Biſhop,0rdinary, Arch. 
deacon,Chancellor, Commiſſary,O ficial,and other per- 
ſon, or perſons, hauing, or they which hereafter ſhall 
haue authority to take probat of teſtaments, their Regi- 
ſters, Scribes,Prciſers, Apparritors, and all other Mini- 
ſters whatſocuer they be,that ſhall doe or attempt to bee 
done,andattempted againſt this atorordinance in any 
thing,ſhall forfeit for every time ſo offending,tothe par- 
tic gricucd in that behalfe, fo much money as any ſuch 
perſon aboueſaid,ſhall take contrary to this preſent AR, 
and ouer that ſhall looſe and forfeit ten pound ſterling, 
whereof the one moitic ſhalbe to the King,and theother 
moity to the party grieucd in that behalfe, that will ſue 
in any of the Kings Courts for the recouery of the ſame, 
in which aRion,no aſſoine ſhall be admitted or allowed. 


| Of thepaymeanr of Debes, Legacies,and 
Mortuarics. 


—_——  — —— 


3 Cary queſtions about the payment of Debts and Le- 
acies. 

2 What debts are firſt to be diſcharged. 

3 Of the debt duc tothe King. | 

4 Of Indgements and condemnations. 

5 of debts due by Recognizance aud Statute Mer- 

chamt. 

6 Of Oblizations. 

7 Of Bils,and Bookes, 
8 of 


Of the office of an Executor. 


8 Of debtswithont ſpecialtie. 
o Whether the Executor miy allow his one debr. 
10. Of paying part,end receiving 4n a:quittance for the 

[bole debt. 4 
11 Ofpaying the Teſlators debts with the Bxecutors 

0 WHe money . 
12 Of Mortgaries, 

13 No Mortnarie to betaken bus incertaine caſes, and 
that under a certaine paine. 

14 No Mortuarie due where the moveable goods dos nat 
extend totew Marks. 

i5 No Mortuary awe but in thoſe places where they hane 
been wſed to be payed. t | 

16 Onconely Mortuarie due, and that inthe place of 
the moſt abiding of the deceaſed. 

17 Three ſbillings foure pence due for « Mortnarieqwbere 
the moveable cleere goods do exceed ten Marky ut do 
not amount to thirty ponnd. 

18 Fix ſhillings eight pence due for a Mortuarie, where 
the cleere moveable goods extend to thirty pound or «- 
bove,and be wnder forty pound. 

I9 Tem ſhillings due for «a cMorturrie, the cleere 
wmooveable goods extending unto fortic pound or 4- 
bove. 

20 Divers perſons diſcharged of Mortuaries. 

21 Other interpretations extending and limiting this 
Statnite concerning M0rtwaries: 


$. XVI. 


SE Ow | farrc the Executor is bound to pay 
IH bg depts and legacies (a) how the payment of (@) Supr.ead,par,s,z 
112 debts isto be preferred before Legacies(b); (Supropar-3.5. 16, 

=D How Legacies arc to bee payed out of the 

deadspart (c) : howthe deads part is ſometimes the 


whole clecre goods, ſometimes halfe,and ſometimes but 
| a 


( c) Eod.S, 15; 


ET —s 
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The fixt part. 


(d) Eod.S.16, 


| (e)Sup.pwr.3.5.17. 


(f)Magna charta.c. 
18,quod yerum eft 
nonſolum in aRiont- 
_ busperſonalibus, ſed 
ctiam in hypotheca- 
riis,ſa]tem jure quo 
nos urimar,urcunque 
jure civili ex bypo- 
rhecariis creditoribus 
prio! tempore, potior 
zure. 


Exec-n.172.Do, & 
Stu,l.2.c.10. D, Coke 
I.q4t - 

h)Qaibus enim res 
OS ſunr,ſunt ili 
potiores quam credi- 
rores,qui perſonali 
rantim aRioni in- 
curmbunt-L.cos Ce 
qui poriores in pig. 
(i)Annot3,Edi, 
(t)Breekd.n.172. 
(YBrook,ubi ſapr.Do. 
 &Srus.l.z,cto, 


a third part (d) : Alſo whether in cafe the Legacics doe 
exceed the deads part,itbe in the eleion of the Execu- 
tor to preferre one legacie before another;or what other 
order is to be taken (e) : all theſe things are more fully 
heretofore declared,and need not here tobe iterated: Ir 
remaineth f thereforethat inthis place be ſhewed,which 
debts arc firſt ro be diſcharged, in caſe there be not ſuſhi. 
cient goods and chattels to pay all the Teſtatorsdebts,or 
whether it be in the power of the executor to pay which 
debts he will :andif any remaine cleare, then whether 
mortuarics areto be payed,and how much is to be pay- 
ed for Mortuaries. | 

Firſt f of all therefore, I ſuppoſe thatthe debe due by 
the Teſtator 7s the Kimg,is to be diſcharged, and that it 
is notia the choice of the Executor,to preferre any other 
debr due co any ſubje& (f ); 

Secondly f , (if yet there remaine ſufficient goods and 
chartels)before other perſonall debts, whether they bee 
duc by Obligation, Bill,or otherwiſe, /uwdgements gy con- 
demnations are to be diſcharged(g). 

Thirdly f, the debt ducupon Starute Merchant and + 
Recognizence,is to be diſcharged (if there be aſſets) be- 


(2) Breok Abride.tle fore any perſonall debt (h) : for that by force of the Re- 


cognizance,not only the perſon of the Debtor is bound, 
bue alſo after the day of payment beexpired, the moue- 
ables of the Debtor may bee apprehended and ſold for 

the payment of the debr (i). : 

Fourthlyf , (ifthe goods and chatecls will ſuffice 
Obligations arc to be diſcharged (k). And ifthere be di- 

vers Obligations,then it ſcemethto be in the power of 
the Executor,to diſcharge which Obligation,and to gra- 
tifie which of the Creditorshe will (1) ; which beeing 
done, the other Creditors be without remedie, if there 
be no aſſets:unleſſe the day of paiment in the one Obli- 
tion bee expired, and the day of payment of the other 
Obligation is not yet come ; 'in which caſe the former 
Obligation 


Of che Office of an Executor. 
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Obligation isto be firſt ſatisfied (m) z or unkſle there 
be ſuit commenced for ſome Obligation, for then it is not 
in the power of the Exccutor to diſcharge another Ob.. 
ligation, for the which no aRion is brought in preiu- 
dice of the former ſuit (n) : Butif there be ewo Obliga- 
tions,and the two ſeverall Creditors bring ſeverall ai- 
onsagainſt the Executor, hee that firſt obraineth iudge- 
ment, muſt bee firſt ſatisfied (0). Yet a Debt due 
upon Record may bee paycd, depending the ARi- 
on (p). | 
Fifily +, afccr Obligations (ſuppoſing ſufhciencie of 
goods) debts due upon ample Bills,or Marchant Buokes, 
or other like ſpecialtees,are to be diſcharged (4q), 
Howbcit of theſc laſt recited Specialties, Bils areof the 
nature of an Obligation : for when a man maketh ſuch 
an Obligation ; namely,7This Bil witneſſeth, that I' A.B, 
have borrowed ſo much money of C.D. without ſaying 


(m)Brook d.tit.exec- 
n,'74.Labridg des 
cales,zdit,An,dow. 
1599.f.47 4pag 7on-4 


(n)Brookd n. 173, 


(o)D.Labridg,des 
caſcs,f, 174 pag.2.n.6 


(p)Brook.cod, x72, 


(q)DoR. & Stu, 1 3. 
cap,10. 


more, this ſball chargethe Executor as well as an Obli- - 


ation, ſo that the Teſtator if he had bin alive,could not 
he waged his Law againſt this Bill : for theſe words, 
recepi([e,or debere,or teneri ad ſolvendum X. pound doc 
make a good Obligation,and (hall binde the Executor ; 
for cvcry word which proucth a man to be debtor,or to 
have anothers money in his hand,though it be by Bill ; 
yet ſhall it charge the Executor (58). 

Finally t, if the Creditor have »sſpecialiie,or writing, 
it ſecmcth that the Exccutor is not bound by the Lawes 
of this Realme to pay the ſame,albeit he had aſſets in his 
hands (ſaving ſervants wages (r), becauſe in every caſe 
wherethe ale might wage his Law, noaCion licth 
apainſt the Executor ({ ). Howbeit an ation of the caſe 


may be brought againſt the Excecutor,upon the promiſe 


or aſſumption made by the teſtator in his life time by 
word onely without writing,if there be aflets (t): but if 
there be no aſlcrs toſatisfic all theſe aforeſaid Creditors, 
then obſerving the Qrder aforclaid, beginning with the 


payment 


(58)Fulb 1,2. parrel. 
fol.zc. 


(r)Brook,tit,exec. 2, 
87.163. 

(s)Termes of law. ' 
yetb, excc- 


(tYBrook tit.exce. 
D,17H, 


go 
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The foxt part. 


Cu)Quoe fiRo in- 
oC fine impe- 
dimento pto 
lias ſecuy,fi reſpicia- 

was ius civile,L. {ci- 
wus,$,& ( prefaram 
idq; ob przſumptam 


fraudem, 


(v)Brook Do.8& Stu, 
locis ſupcadictis. 
(x) Lſcimus.5 in 
computanone.C,de 
jure del b, 
(y)C.Nar.$.ſtaruimus 
de teſta, 1.3. province 
Conſt Cant, 
(z.) Plowd.in caf, inrer 
Woodward & Darcy, 
licet contrarifi tene- 
at Brook tit,exec. n. 
$7.59.112,114.118, 
cuius opinio coum- 
muniter hodie repre- 
batur,ut non ſemel 
mihi nunciarunt iu- 
riſperiti huius Regni 
Aogliz,non pauci, 
nec mediocriterdoRi 
*D Cokel.1F.relat, 


fol.30« 


(a) Brook tir. aſſets, 
n+! +& UT. CXCCNG, 


(b)Brook.abridg.tit; 
allersn 6'8.tit. exec» 
n.116,150 tit.admin. 
n 37-38.52-Lind,in 
c,ita quorundam ver, 
fivi derteſta l.3.pro. 
vinc.conſt.Canr, 
(c)Brook, & Lin. ubi 
ſupra. Quibus adiun- 
gas Sichar,in L,ulr $ 
& fi preſfaram,n. 11, 
12 C.dc iure delib. 


payment of the debt due to the King, and ſo forward, I 
ſuppoſeit is a diſcharge againſt the reſt (u) ; otherwiſe 
it 15dangerous to the Executor, if he pay debts without 
ſpecialtic before thoſe debts which are duc upon ſpecial- 
tie, or if hee diſcharge Obligations before Iudge- 
ments (v) &c. 

Bat here it may bee demanded, whatif the Teſtator 
were indebted to the Exccutor, whether may f the Exe- 
cutor allow his owne debt in preiudice of other Credi- 
tors ? By the Civill (x) and our Eccleſiaſticall (y) Laws, 
he is in the ſame caſe as other like Creditors : and I ſup- 
poſe allo that by the Lawes ofthis Realme, he may allow 
his own debt in preiudice of other like creditors (z), in 
caſe he have made an Inventary,andin caſe he be not ex. 
ecutor of his owne wrong * | 

Furthermore, it is tobe noted in this place,that f ifthe 
Executor pay to ſome of the Creditors, part of the debr 
due by the Teſtator, and receive an acquitrance for the 
whole ; as ifthe Teſtator bee indebted to one in for- 


tic pound , whereof the Exccutor paycth but tenne 


d, and neverthelefle raketh 'an Acquittance of 
the whole fortic pound, -this Acquittance ſhall not 
preiudice any othet Creditor , but for tenne pound 
onely (a). 

Moreouer,it is to be noted, that this hath beemidelive- 
red and received for Law,vis. that if f the Exccutor did 
pay with his owne money ſo much of the Teſtators 
debts, as the value of the Teſtatorsgoods or chattels did 
ariſe unto,and retaine in his hands the teſtators goods 
or chattels,then ſuch payment ſhould not prejudice the 
other Creditors, to whom the Teſtator was indebted, 
but ſhould charge the Executor as aſſers (b), and there- 
forethat it bchoneth the Executorto alienate the goods 
of the teſttor for the payment of his debts,if hee would 
be ſafe from paying any more debrs than the goods of 
the teſtator did extendunto(c). Howbeit, at this pre- 

ſent 
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ſent thecontrary mn ſeemeth to preuaile in-thisour 

Realme; namely, that the Executor paying the iuſt va- 
lucof the teſtators goods to the Creditors, may retain 
the ſame goods in his hands, which neverthelcſſe ſhal nor 
charge the Executor asaſlers (d). 

Concerning ft Mortuaries, itis enated by authoritic 
of Parliament,as followeth (ce). No t Parſon, Vicar, Cu- 
rat, Pariſh Prieſt,ne any other ſpicituall perſon, nor the 
farmers, Bailifes,ne leſlces, hall rake, demand, or receive 
of any perſon or;perſons within this Realme, for any 
perſon or perſons dying within this Realme, for any 
Mortuarie or Corſe preſent,ne any ſumme or ſummes of 


s b * x 


money,neany otherthing.for the ſame, more thanis 
hereafter mentioned, ne allo: (hall convent, or call any 
perſon or perſons before the Iudge ſpirituall, for the re- 
coverie of any ſuch Mortyarics or Corſe preſenr,or any 
other thing for the ſame, more than is hercafter mentio- 


ned,upon paige to forfeitfot every 'time ſo. demanding, 


recciving.,taking,or conventing or calling any ſuch per-:,; 


ſon or perſons before any ſpiricuall Iudge, ſo much va- 
lue as they {hal take above the ſame limited by this Att- 
And over that fortic ſhillingsto the partic grieved con- 
trary to this A& ; for the which forfciture, the: party ſo 
ricved contrary to-this AA,ſhal have an a&ion of debt 
Writ, Will, Plaine or Information, in any of the. 
ings Courts wherein no wager of Law, &c. ſhall bee 
allowed. . | "rs | $975: 1 | 
Firſt f, it is cnated, That no manner off Mortua- 
rie ſhall bee taken or demanded of any ſuch: perſon 
whatſocver hee bee, which at the time of his death hath 
no- moveable goceds- but under. the value of. tenne 


Alſo f that no Mortvarie ſhall bee: given or deman-: 
dedfrom henceforth cf any manner perſon, but onely 
in ſuch place as a Mortuarie heretofore hath beene 
uſed to bee payed nd-giom; and in tholſc © places 

| F none 


(d) Dyer.fol. 2 & 
fol,r87. 


(e)Stat.H 8.an'21, 
cap.6, 
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«© none otherwiſe but after the rate and forme hereafter 
« mentioned. 
«© _. Net that anyperſon pay Mortuarics in more places 
© than one, that is eo ſay, inthe place of their moſt 
« dwelling and habitation,and there bur one Mortuarie. 
« Nortf no Parſon, Vicar, Curat, Pariſh Prieſt,or other, 
&« ſhall for any perſon dying,or dead, beeing at the time of 
« his death of the valuc of moveable goods of ten Markes 
« ormoic, cdecrely above his debts paid, and under the 
* ſum of thirtiepound, take for any Mortuarie more than 
* three ſhillings foure pence in the whole. 


16 


uw 


« Andf foraperiondyingor dead,being «t the eime of 12 


« his dcath ofche value of thirty pound or above,cleerdly 
&« above his debes payed, ; in moveable goods, and 

<« thevalucof forty pound,there ſhal be no more taken and 
« demanded for a Mortuary than fix ſhillings eight pence 
> active aortas dead, having at the 
© Andy for any perſon dying or dead, having at 
« timeof hisdeath ofthe ako trmornctly awoke of for. 
*. ty poundor above,toany ſumme whatſocver it be cleer- 
« ly above hisdebtrs payed, there ſhall be no more taken, 
«« paycd ar demandedfora Mortuarie, than ten ſhillings 
« in the whole. | | 

« Pronidedfthatno woman becing covert baron, ne 
«. childe,nor for any perſon not keeping houſe, any Mor- 
« tyarie be payed, ne that any Parſon, Vicar,Curat, Pariſh 
«© Prieſt or other, aske, demand, or take forany fuchwo- 


**© man,childe,or for any perſon not keeping houſe, dying 


4 or dead, any manner ofthing or money by way of more 
\©. tuaric. | 
© Nealſoforany way-fairing men, orother that dwel- 
*« Jcth not,ne maketh reſidence in the placewherethey ſhal 
« happentodye, but thatthe Mortuary of ſuch wayfai- 
** ring pcrions be anſwerable in-places where Mortuaries 
't be accuſtomedtobe payd,and in manner and forme,and 
*« aftcr.the rate before mentioned, and nootherwile,in place 
Or 


Ig 
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6 places,and notelfe where. 
21 


_ thed unto them, or 275 ofthem,or to't 


withſtanding. 


£ And be ir,&c. that no mortnaries or Corfes preſents, 
or any ſurme or ſummes of money, or other thing for 
atry mortuary or Corſe prefent,ſha!l bee demanded, ta- 
kenreceived, or had inthe parrs of Wates, nor in the 
marches of rhe ſame, nor.in the Townes of Calice, or 


* Berwicke, tor rhe marches of the ſame, baronely in ſuch 
Ig andplaces of Waties, Marches,and Townes afore. 
aid, where mortuarics have been accuſtomed to be taken 
and payed : and in thofe parts and places, nomortaarics, 
or Corſes preſent, ne any other thing for mortuary ot 
Corſe preſent, from henceforth ſhall bee demanded;ta- 
ken,received,or hadzbut oncly after the forme,order,and 
20. manner above ſpecified in this preſent A& , and none 
otherwiſe,ne of any other perſon or perſons, than is li- 
miced in this preſent aR,and none otherwiſe, upon pain 
abouc contained inthis preſent a. 

Providcdalo, thatit ſhaltbe lawfull tro the Biſhops 
of Bangore, Landafte, S.D4wids, and Saint 4/3ph, and 
likewiſe to the Archdeacon of Cheſter, to take ſuch 
Mortuarics of the Pricſts within the Dioccſſes and Iu- 
risdi&tions as heretofore hath been accuſtomed. 

Provided alwaies, that in ſuch places where Mortu- 
aries have beene accuſtomed to bee taken of leſſe valne 
than is aforcſaid, that no perſon ſhall bee compelled to 
Pay in any ſuch placc,any other mortuary than hath bin 

 Ff 2 accuſtomed, 


Provided t alwaics,that it ſhall be lawfullto all man- 
ner, Parſons, Vicars, Curates, Parith Pricſts and other 
7 Spiritual! perfons,to takeand receive alt manner fummes 

of money,or other thing, which by any manner of per-- 

ſon dying, fhal fortune to be H_— or bequea- 

he high Altar of 

the Church,this a&or any thing rhercin mentioned not- 


or places where fuch way fairing perſons at the time of ,, 
their death had the moſt habitation houſe and dwelling 


ao 2 L . 
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accuſtomed,ne that any Mortuary in ſuch place ſhall bee 

demanded, taken, received or had of any ſuch perſon or 

perſons,exempt by this AR, nor in any wiſe contrary to 
this AR;vpon paine afore limited. 

But here it may be demanded, whether the Mortuarie 
ought to be payed before the goods be divided amongſt 
the wife and the children ; (where ſhe hath a widdow $ 
part, and they filiall portions, by the Cuſtome ofthe 
Counttey) or it ought to bee raken out of the deads part 
onely * To which queſtion anſwering, I hold it morc a- 
greeable to the Civill & Ecclefiaſticall Law,that itought 
to be ſatisfied out of the deads part, after the diviſion 
of the deceaſeds goods,accerding tothe Cuſtome of the 
Countrey,and my reaſon.is, becauſe a Mortuary is of the 
nature ofa Legacie, and tearmedin Law, the principal! 
Legacic. Now ſceingit is cleere that Legacies arc to bee 

oy out of the deads part,therefore the Mortuarie is to 
(50) Mortuarium be payed out of the ſamepart (60): yet before any other 
efſc _—— a Legacies,and without any defalcation, as well for that 
pro anima gctanaQl s.7. » . . . 
relian conf, ex glof, It iSA principal legacie, as by force of the foreſaid Sta- 
in c-conquerente de emte.- 


offic.ordin.ex.& ho* 

Kicaſ.ibidem verb. ; — = 
mortuarii ideoq; no00! ; 

eſſe aſe, ſed ex illa Of making an Acc 
parte que dicirur 

pars defun&i ſolven- | 

dumynec paritur de- 
falcastionem, maximg 


PR—_——_ =. yy D woe reaſons mherefore Extcutors are £0 acconmt. 
| 2 WWhenber the Execmtor be ſubiet? t0 acconni(being ve- 
leaſed by the teſtator. 


ount, and firſt of thenecefi- 
tic thereof. | 
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Who may be Executor or not. 
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FJErc many things may bee conſidered (a), 
09 If namely, how needfwl it is that Executors 
> '4F & ſhould be accountable ; 70 whom the account 
LaeSzd [- to be made,within what time, inwhat man- 

ner;and what effeRs the ſame hath: | 
How | requiſite and needfull a thing it is, that Exe- 
cutors ſhould be charged with the making and rende- 
ring of an account,the unfaithfull dcaling,of a great ſort 
of faithleſle Executors, to the utter undoing and ſpoy- 
ling of many fathetleſſe,and friendleſle children, it is a 
proofe over well knowne (b). Surely if it ſtand with 
reaſon, That Stewards, Receivers, Bailiffes, Turors, Fa- 
Rors,and ſuch as have to deale for other perſons, ſhould 
be accountable of their Stewardſhip, Receiverſhip, and 
their other Offices (c) ; with greater reaſon may 1t bee 
maintained , that an Exccutor ſhould be ſabicd to ac- 
count,rather than they : for they for the moſt part have 
to deale for ſuch as be living, who may have an cys to 
theirdoings : but an Executor hath to deale for a dead 
perſon, who can neither fee nor heare if his Execytor 
deale uniuſtly. Apgaine, if the Executor have well and 
faithfully executed his office, and fully diſcharged the 
truſt repoſed in him : what ſhould move himthar hee 
fhould not willingly make a due account thereof ; and 
thereby obtaine an acquitrance, and bee delivered from 
the burthen laid upon him (d) * On the contrary if hee 
bave played the uniuſt Steward, much rather in that caſe 
ought heto beurged and compelled ro make his account 
that his fraud and deceit being detzRed, hee may be ivlt- 
ly puniſhed, and others by his puniſhment premoni- 
ſhed (ec): By this alſo that as well the Civil Lawes as 
the Eccleſiaſticall Law,beſo preciſe in making of Inven. 
taries, wee may learne the neceffitic in making of an ac. 
PE 9 count : 
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(2)Super hac mate» 
ria vid, lo de Can, in 
Trat.deexec,ul,vcl 
S$ncviſhmum.n, 4. & 
lo. Olden.confid. 


"T1aQR:ctints; 


(b)JArgament.a$. 
quoniam in Authenr, 
ut hi qui oblig, 


(c)lo.de Canib.ind.S 
novifli mrm It, i,Me*« 
noch.de acb.jud.l.2. 
cal, 1057, 


(d)Iv.Oldend.tra8. 
de executcr,ultyol. 
US, 


(e)Olden bi ſupra 
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The fixt part. 


count : for if Exccutors were not accountable,the uſe of 


(f)10.de.Canib.iad. Inventarics were to little purpoſe (f ). 
| $.noriſimam. To conclude,all quali Lawes of every well governed 


Common-wealth, have favored the execytion of Teſta- 
ments,andlaft Wills of men deccaſed,and havq had fpc- 
ciall care that rhey (hould nor be fruftrated : and there- 
fore no man can with ſafe conſcience, ſpeake againſt the 
rendering of an account, or fecke immunitte from the 
ſame (g). Inſomuch,that itt che teſtator ſhould diſcharge 
his Executor from making an acconnt : yer neverthe- 
lefle if the executor deale fraudulently,the Ordinarymay 
in his diſcretion exaR an account at his hands, for the 
C)Lind.in c.religio- reformation of ſuch fraud (h) : for itis not to bee prefu- 
{a.yerb.rationem. d& rmed,thatthe teſtator in granting to the executor ;mms- 


rene Provnc . tie from making an account, did thinke that the execu. 


(8)O19,d, rraQttir.s, 


thon in. magna gloT. tor would deale uniuſtly,and fraudulently(1),and ſo did. 
; in Leguin liberate.” 11 pardon any ſuch unjuſtice and fraud, wherof he had 


de excc.rteſtam. bo. de 


' Canib,&1o, Olden. NO Cconceit (k), but rather hoped that the executor would 
Jocis ſuperius cirxtis. diſcharge his office with all fidelitic,forhat there ſhould 


)Lin.lo. de Canib. 
© = "wy not necd any account,and inthatreſpetonely (F mean 


(i) L.Gquis 4c, in the caſe of his fidelity) did acquitc him from rende- 
(finds fopra, Ting ofanaccount (1), 


—— 


— 


To whom the account ought to be made. 


m—_—_— 
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1 Theaccount is to be made tothe Ordinaric. 


2 Whether the acconnt wtobemade to the Creditors ov 


 Legataraes. | X 
3. Whether the acconmt i610 bee made tothe Corxe- 
Carer. | 


$+. X VILL, 


ddI 


Of the Office of aw Bxecutor, 


$. XVII, 


ap Mc f account is to be made by the execu* 
eor Teſtamentary tothe Biſhop or 0r- 
dinary, to whom the probation of the 
Teſtament appertaineth (a) ; who ther. 
fore not unaptly may be termed the ex- 


ecutor of cxccutors, becauſe he examineth the account of 


every executor;and the father of the fatherles,for that to 
poor orphans he is in ſtead of a Father(b),in providing 
how they may obtaine that which is lcft unto them 
by che Teſtament of their father or other pptſon de- 
ceaſed. 


Andalbeit + it ſeemeth that the executor is not tyed to 


make an account to the Legataries or Creditors extraiu- 
dicially (c),yet I ſuppoſe that at the inſtance or promo- 
tion of ſuch Legatarics and Creditors invocating the of- 
fice ofthe Iudge,he may bce compelled to render an ac- 
count to the ordinary judicially (dy. 

Tof this queſtion, whether an executor be bound to 
make an account to his Coexccutor : It is anſwered, 
Thar — an executor may exa&t an account 
of his Coexecutor, but not in judgement(c): but the or- 
dinary may call them both,or cither of them to a judi. 
ciall account (f ). 


Of the time of the account, 


1 The time t left to the diſcretion of rhe Ordinary. 
2 Of the generall and particular account; 
Ff 4 $, XIX: 


(a)Clem.Vnic. deeeft 
c.St5r.S & poſiq.de 
reſtam 1, g. provinc., 
conft1,Cant.lo.de 
Canib.de Exec,vlr,vol 
3, partic. $,novifh. 
mum.per L.nulli. C, 
de Epiſc.& Cleric, 
(b)le.de Canib.in.d. 
$.novidimum.n. 0D 


(cyYlo.de Canib.in.d 
anos | 
Cd) Per eaquz in- 
ferius {cr RR 
cadepart.$,: 04 
Ce)Lind,in d.c, ſtat» 
$. & poſtquam, yerd. 
rationem.in fin. gloſ, 
ſoz ibidem. 

(f)L ,2.de adwinſt, 
rut. C,Lind.ubi ſupra 


W 
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Ca)Texr in.c.{t3r. 5+ 
&"p>Nquor. de tefta. 
] 3.provincial; conſt. 
Canr, . 

C») Lind.in d.& $ & 
poſtqu:meyerb, con- 
grue & verb, rationem 
redderc. 

(c)L.nulli.C de-Epiſ. 
& cler, Boicyin c rua 
nobis,dc reſta. extra, 
Conar.in c.3-cod.tir. 
(d)Lind.in d.c.ſtar. 


verb congrue. & yer. . 


rationem reddere.lo. 
dc Canib.de exec,ulr 
vol.S.nov:iſſimum, 

q iO 


(<)Text.in,d.S poſts 
quam, 

{f )10.de Arhen, 
gloſſ.in Legarin.li- 
berrar, yerb.. &pprob, 


A + ow vw = 


$. XIX. 


_— Hc ft tumc appointed for making of the 

© account ſeemeth to be arbitraric, that is 
«& to fay,lcft tothe diſcretion of the 0r4;- 
vary (a). And t although it may ſeem 
LEP that the executor ought not to bee cal- 
led co a generall account of his whole executor{hip, be- 
forc he have had ſufficient time for the performance of 
the VVill (b) (which is a twelve moneth (c) : Neverthe- 
lefle in the meane time,if the executor do not adminiſter 
faithfully, or if the Ord:zary thinke it convenient , the 
executor may bee compelled to make a particular ac- 
count (9), and ſo in divers reſpes the Law hath ap- 
pointed the time diverſly, = 

But whatſoever the Law hath determined herein, itis 
for the moſt part every where within this Realme obſer- 
ved;that the executors promiſe to the Ordinarie by-ver- 
tue of their Oath, to make a true and perfe account, 
whenſoever they ſhall be thereunto cajled by the ſayd 
Ordinary (e),and therefore may be Called to a general! 
account within the yeare ({ ): yet I referrethe Readerto 
the ſcverall tiles of ſeveral! Courts,for his further infor. 
mation in this behalfc. 
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Ofthe manner of making an account. 
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What proofe i requiſite inthe account. 

Of the diſtribution of the reſidue. 

0 f the-office ef rhe Ordinary in theaccount. 

What manner of exfences are tobe allowed to the Ex- 
ELCHBCF.) | 

Of the Citation in tht account, 


& XX, 


I 


FI 


+3 
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Of the office of an Executor. 


$. XX. 


© F wereſpet what is to be perfor- 
—A. mcd by the executor, who maketh 
> theaccount (a), he is not onely to 
Pee declare wh g£00ds and chartels 
S belonging to the teſtator, he hath 
received (b), and whar debts and 


ſtator (c): and ro f make due proofe of every payment, 
that is toſay of leſler ſummes by his oath, and of greater 
ſummes by other proofes (d), ſuch as the Ordinarie 
{hall allow of (e),burt alſo if any thing do remaine of the 
ſaid goods and chartels(f),(the funerals f together with 
the debts and legacies ſatisfied and aiſcharged (g), ) the 
ſame ovght to be diſtributed, and converted 1 pros #- 
ſws(h) : neither ought the executor to apply any part 
thereof to his owne private uſe, more than is given him 
by the teſtator, or which the Ordinarie ſhall allow him 
for his labour, or for the like conſideration (i). Bur of 
this diſtribution of the reſidue (in pios v/ws) there is bur 
{mall uſe in theſe dayes, as well for that the reſidue is 
commonly left ro the executors, as alſo for that the exe. 
cutors arc afraid that ſome unknowne debts due by the 
reſtator, ſhould afterward ariſe , and fo the executor be 
compelled to pay the ſameout of his owne purſe. 

If wereſpett what is ro be performed by the Ordina- 
rie inthc making of this account, I ſuppoſe that it f doth 
appertaine unto his office, not onely to examine the ac- 
count,and to ſee whether the ſame be rightly calculated, 
and whether the accomptant- do charge himſcife with 
the receit of the whole goods and chattels of the teſtator, 
and how much he hath disburſed , cither for funerals, 
debts, or legacics (k) : but alſo to have a regard what 


manner of expences the accomptant requireth « be a 
owe 


legacies hz hath payed for the te- 


(a) De forma red- 
de!1dj rationen prez 
clare Olden.in Trat, 
de execut.vlt; vel, tir, 
8. & M:noch de arb, 
Jud-l/,2 caf, 209, 

(Þ) Molizeus in cons 
ſucrud, Part, $.6, glof, 
6.N.18. 

(c) Molin ibid. 

(d) Io, And.in addic. 
ad Specul, de Inſtr. e- 
dit. $. nune vero. ver, 
quid 1 execuror, Lin, 
in c, ftatutum, ye: b 
reddere rationem. I, 
3. provin. conſtir, 
Can:.lo.de Arkon, in 
Legatin.libe:tatem, 
de executor. reſiam, 
Maſcar, TraR.de PIO» 
bac. verb, e>peni#. 
conclv; 722, 

(e) Menoch. d. cal; 
209 Old.de exec, vir, 
vol tit. 3, Maſcard. de 
probac-conclul. 72 0, 
(t) L.cum ſervus,f,de 
cond & demon. 
(eg) Magnechar, c.12, 
(h) c.Naturum, $,fta» 
trumus de rc{ha, hib,z, 


. provincial, conflit, 


Tanr,c. cum tibi de 
teſta,exrr, Plowd, in 
cal inter Norwood, & 
Read. DoR.& Stud.li, 
2.c,19.circa mediuni. 
(1) Texr.in d.5.ſtarui- - 
rus, Quod tamen in- 
rcl;ge, prour ſupra 
{criph ead. parte 9.1, 
in five . 

(k) Menoch.d. caſ; 
203,01d.d.'it,8. 
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(1) 8.c.ftaturum.S. 
ſtaxruimus, Old. d, tit. 
8-N.F. 


(m) De qua re ar- 
rendendus eſt cujuſs 
que fori ftilas, 


(0) Specul de Inſtr. 
cdit.S, nuncvero ali- 
* qua.n,45. Lind. in d, 
c,ſtzrurum,$. & poſt 
quam verb, ordina- 
T10S+ 
(p) L, de unoquog;, 
de re jud. &D D, 
ibide& lupr. cad. part, 
$« 14» 


(a) Io, deCanib. 
Tra&.deexcec,ult vol. 
$.noviſlimii. Io. Old, 
cod, Tiad,, cir, 8, & 
ſupr.cad, part. $,17, 


X 


lowed unfo him: for + ſumptuous and delicate expences 4 


are not to be allowed, but honeſt and moderate, accor. 


ding to the condition of the perſons (I). And after due 
examination of the ſaid account, the Ordinarie finding 
the ſame to be true and perfeA, may prononnce for the 
validitic thereof, and ſo acquite the executor , ſo farrc 
forth as appertaineth to the Eccleſiaſtical! Court (m). 
But if upon the examination ofthe ſaid account,it do ap- 
peare, that the executor hath not dealt faithfully, the ac- 


- (n) Videinfr.$.prow count isto be reicted (n), 


But whether f we reſpe& the office of the accomp- 
tant, or of the Ordinarie, this is perpetually to be obſer- 
ved, that the creditors tro whom the reſtator- did owe 
any thing, and the legataries to whom the teſtator did 
bequeath any thing, and all others having intreſt, are to 
be cited to be preſent at the making of the ſaid ac- 
count (0), otherwiſe the account made in their abſcnce, 
and they never called, is not prejudiciall unto them (p), 


Ofthe end and cfte& of an Account. 


—— 


1 The making of an account, ordained in favourable re- 
gard of reſtaments. | 

2 Theeffect of a perfet# and inft account. 

3 Theeffet of an unperfet? account, 


6. XX. 


Les Hef end for which it is ordained, that everie 

A | = celtamentaric executor ſhould be ſubje@ to 

5 Wd make an account, is this, that the lawfull tefta- 
ments and laſt wilsof them which depart this life, ſhould 
be fully effe&cd and accomplithed , according to their 
truc and honeſt intents, and that the occafion of defrau- 
ding the dead man,and miſpending his goods by unho- 
neſt executors, might beprevented (a). 


The 


7” © Ee em omd 


: "Theft effe& which ariſeth of a true and inſt 4ccount, 
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Of the Office of an Executor. 


O01 


is this, the executor having well and fairhfally perfor- 
med his office, and made his account accordingly,ought 
co be acquired and diſcharged from further moleſtation 
and ſuites, as one that hath fully adminiſcred and finiſh. 
ed hisoffice (b), neither is he ro be called by the Ordi- 
natie to any further account (c). 

Bur this final! T diſcharge and acquittance cannot be 
obtained, untillthe executor have fully adminiftted and 
accounted. And if any inferiour Tudge (I meane under 
the degree or dignitie of a Biſhop) do grant unro any 
executor lerters of acquitrance or finall diſcharge, before 
alawfull account of full adminiſtration and faithfall exc« 
cution be made, that Iudpe is (fe fatto fuſpended 2b tn- 
2reſſu eccleſie by the ſpace of fix moneths (d). Beſides 


_ thar,the acquitrance it ſelfe doth nor benefit the execu- 


tor, when ir appeareth that he hath not fully and fairh. 
tully adminiftred (e). 


tht. 


Of the executor refuſing the executorſhip, and 
what he is to take heed of. 


1- The execntor reſolved to refuſe, muſt not medale as exe- 


env.  , | 
2.1/ho u ſaid 10 medadle as exerator,or uot. 


$. XXII. 


AF the Texecutor named in the teſtament, 
> iclolve not to ſtand to the executorſhip, 
2 but to refuſe the ſame ; then muſt he be- 
Y ware that hedonor adminiſter the'goods 
Heavy of the deceaſed as exccutor, for having 
onceadminiſtred-as executor, he may art any time after 
ve compelled to undergothe burthen of ancxecutor(a) F 
an 


(b) Menoch.d caf. 
109, in fin. Brook, 
Abridy, tir, adminftrs 
n.t4 

(c) L Semel C. de A- 
poch.Olden,de exec. 
ulr,vol. rir,s. n.r7. 


(d) c.tin,de reftam, 
hb; 3.provinciah. con« 
ſtir-Canr. in fn, 

(ce) Lind. in dic, bn. 
reib acquictancia, 


(a) Panor. inc, To- 
hannes, Boic,in c» tua 
nobis,de re ſta, exrt- - 


42 _ : 

BY A \ L ny bt 
- 3 3 
* Fw 
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and alſo may be ſued as executor by the creditors of the 
 teſtator, though he cannot ſue others as executor, for 
(6) Perkins.tir reſtz- that he hath notthe will under the Ordinaries ſcale (b). 
menr.folg gfiond, A t manis then (aid to adminiſter as executor,lo that 
hen 154 pong thereby he may be compelled to ſtand to the exccutor- 
ne 49. ſhip, when he doth performe thoſe afts which be pro- 
Ce) —__ | pero an executor (c), as to pay the debts due by the 
iedochanduuk.vol, teſtator, or to receive any debts due unto the teſtator, or 


lid, 12,:ir. 9+n.18: tc pive acquittances for the ſame (d), with other like 
(d) Maſcatd. depre* as (e) | | 

bac.cuncl,44.0.5.29- 4 $ (©). ; A 
45. Firz. Abridg.tit. Info much that if a ſtranger (one I meane,who is nei- 


Gf) RAGS here 4;. ther cxccutor nor adminiſtrator) (hall aſſume upon him 
caris quomodo pro- the office of an executor, or adminiſtrator, by uſing the 
| _ Sope Maſcz. poods of the deceaſed, or by taking them into his poſ- 
vermuless conclofo- 1C(D003 T'bis is a ſufficient adminiſtration to charge him 
nes hanc materiaw AS Exccutor of his owne wrong,whereby they to whom 
proſequitur. invetb. the reſtator was indebted,may recover their debragain(t 
| him,ſo that there be no other executor or adminiſtrator, 
who hath proved the will or adminiſtred the goods of 

F the deceaſed, againſt whom the Creditors may have 

(5:) Do.Coke.lib,5z ation for the recoverie of their debts (6x). But when 
relationum. fol. 33. the will is proved, or adminiſtration granted, and they 
M10 React cales  ;nrermedled : In this caſe albeit a ſtranger take the de. 
ceaſeds goods into his owne hands , challenging them 

for his owne, and do uſe and diſpoſe them as his owne, 

yetthis doth not make him Executorof his own wrong 

by conſtrufion of law : becauſe there is another execu- 

tor of right, whom the Creditor may charge,and again! 

(62) Remedium or- whom he may bring his ation (62). And thoſe goods 
dnariun tacireetie® which che right Exccutor taketh forth of the others pol- 


extraordinarium,nec 


concurtit Auxiliuw' ſeſhon , after he have adminiſtred, are aſſets in his 
orcigartumey anx'11® hands (63). And yet for all this, albeit there be an Exe- 


in \ubfidium introdu- | ai : 
80.L.In cauſe <l.2.de Cutor which doth adminiſter , yet if the-ſtranger take 
miner, ff, thoſ laimi | d 
—- = REY hoſe goods, and claiming to be cxecutor, pay debts an 

pra. 


receive debts, or pay legacies;and intermeddle as exccu- 
tor : There, becauſe of ſuch expreſſe adminiſtring as exc- 
cutor, 


an Bo. 


<22g, 
mane 


" Ofthe office of as Executor. | « 93 


———— —— 
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cutor,he may be charged as executor of his own wrong, | 
alchough there be another executor of right (64), as in (54) Ibide, unde fibi 


the former caſe where he doth take the goods of the de- pw. > rg 


ceaſed, before the right executor bave taken upon him Namexpreſlanocene 


if + "11 2 . ie quZtacira ndnocent, 
thecxccutorſhip,or proved the will, in which caſe he is Þ np og 


chargeable as executor of his owne wrong, whereas the (5,)Do Toke ubifup. 


right cxccutor ſhall not be charged but with thoſe goods (55) Do.Cote. lib.s, 
1elarionum fol, 10 1n 


which come to his hands, after he hath aſſumed upon ©, of, 
bim thecharge of executing the Teſtators laſt will (65). (57) Newinilicet bi 


"5 = Jusdicere. Luunic, C. 
And here alſo itis to be noted, that a man-{hall be char Neue louder 


ged as executor of his owne wrong, which taketh into (4s) Nemo ex doto 


his hands any of the goods of the deceaſed,although the = _ ef Imo 


Teftator were indebted unto him, and he onely intend. f:audibus & dohs om- 
ing toſatisfic his owne debt, doth take and retaine ſo nibus meds oecurr, 
much of the deceaſeds goods, as doth countervaile his Mya og 
debt and no more (66), for he may not be his owne je8.ulr, vol. lib.x3, 
Carver in this caſe (65). Becauſe of the great inconveni» ary res a... 
ence and_confulion which otherwiſe would enſue, for þ5b.tirxcc. n a5. 


then. whenſoever any dycd indebted more than his ( b)4L probevede. 
goods would cxtend to diſcharge,cvery of the Creditors $/5667 2.025 


would ftrive to ſatisfic himſelfe firſt, and by force or tart finuwmFirzatirexc. 


ir ri 2.35. Breok.tit, ad- 
barre the reſt. from their right, contrary to 53 Freok tir. a6 


right ( D). : (k) L.non hoc- C.un- 
But if a man.do thoſe aRts,which are not proper to an &< legir.c,L. pro her, 


executor, he is not ſaid to have adminiſtred as exccutor DICE - 


tothe cifcQ aforchaid (f), as to feed the cattell of the de- ulc,vol. li, yz. tir. 9.0, 
cealed; leſt they ſhould periſh (g), or to take into hig [5-2 &Alerint. 
cuſtodic the goods of the deceaſtd, tothe end they may jure gti. que opinio 
beſafc from being ſtolne or purloyned (h),or todiſpole comunis eft adverſus 
of the tcſtators goods about the funerals (i), for thele be \',5.711uhtgcae 
deeds of charitie common to every Chriſtian , and not probac. ccnc1l.48. ſed 


peculiar toan executor (k), Likewiſe to make an Inven- ** diſtinQiot e, ur 


ib1 per eunden), 


taric ofthe goods ofthe deceaſed, is not to adminiſter as (w)Breok.cir, 84min, 


: wife her convenient 1.6 Tu mem vide 
executor (1), or to deliver to the wife her con Mikinad dreneng 


apparre! (m), or torake the teſtators horſe and ride him, | *; L 646-Bie 


or to nſe hirg as his owne, ſuppoſing him not to be the Dyer.fol.165. 
teſtators 


————_ 
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The foxe pars. 


(n) Zrook.tit.admin, 
a.z9. luc, perriner 
quo 4 \cripruts reli 
quir Malcard,de pto- 
bac, conch 45-r»46, 


UC 

(o) Breok. tig.cxecut. 
n,t62, Meaſcard «. 
concl.,45.0.19.%c 
(p) Brook. rit.execut, 
n.1 65.tit.admiaſt, Ns 
42, 


(69) Super,eod.$:n- 
62* curn (equen- 

| (70) Labridg, dez 
caſes, dir, An.dom, 
2599. fol x75. abira- 
tionem reddit, qui ap. 
prodatio teltomenc! 
eſt opus ſpiritusle, 
fine adminiſtrarione. 
(71) d. Labridg. dex. 
c:le,Sca.r9.n,r.,tol; 
183, 


(4) Brook. tir.admln. 
n,26. Quamvis jure 
civili eerro cectius. 
eft,cuw, quires pcri- 
ruras, que videlicer, 
mates, fervari non 
poſſunr, diſtraxir, in 
E2 cauſa efſe, ut pro 


”— haredenon it, 


quia hoc non adcundi 

animo fatum ele 

gg dL.pro 
xrede, 


rcftarors but his owne (n), or to takeof the goods of the 
eeſtator by the lawfull and unfraudulentgife of the refta- 
ror (0) : And gonENC I ava meere treſpaſſer, 
entreth into the goods of the teſtator, whether it be ro 
things living, as horſe, kine, (heepe : or dead things, as 
pots, pannes, diſhes, converting the ſame to his owne 
proper uſe, and not to the uſe of the teſtator, as tothe 
payment of the teſtators debts or legacies, doth nor ad- 
miniſter as executor (p). - 

Which former conclufions are generall true, when as 
another is named Exccutor, and as execuror hath inter- 
med{ed with the goods of the deceaſed , for then he 
which did without authoritie take the goods of the de. 
ceaſed into his owne poſſeſſon, or diſpoſerh thereof to 
his owne private uſe; ſhall not be ſubic ro be fucd as 
Executor of his owne wrong by the creditors of the dc- 
ccaſed, ſeeing they have ation againſt the righr Execu- 
tor, and he apainc hath a&ion againft the occupiers of 
the (aid goods, without authoritie as is aforeſaid (69): 

W hat if the Ezecutor named in the reſtament prove the 
ſame, whether is he thereby tycd to fatisfierhe creditors 
ofthe deceaſcd, as one that hath adminiftred? [t ſeemieth 
that bc is not (70), unlcflealſo he pay the fees dne out of 
the goods of the deccafed. VVhat if the executor named 
in thereſtament,dotake the goods to him deviſed by the 
Will, wherher is he hereby adjudged to have alttijni- 
fired as executor, and confequently tyed to anſwer the 
Creditors as Exccutor? It feemerhthat he is (7), unlcfle 
they had beene delivered rneo him by another,in which 
caſc it ſeemeth tharhe hath not adminiſtred tothe effeRt 
aforcfaid. 

Howbeir, in theſecaſes and ſach hke, whoſoever fet- 
reth ro be adiudged executor, adminiſtring of his owne 
wrong, the moſt fafe conrfe is, nor to meddle at all, bur 
utterly roabſtaine from all manner of ufe ofthe teſtarors 
goods, and namely, fer him beware that he do not fell 
ay goods, or kill any cattell of the deceaſed (q). 
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THE SEVENTH PART 


OF THIS TESTAMENTA- 
RIE TREATISE 


Declaring by what meanes Teſtaments or laſt 


Wills become voide. - 
The Parsgraphes or Chapters of 

4+hc laſt pare. | 
NY whe weanes Teftaments 07 Loft Will become 
| FEES woyd. | $.1 
py Þ Of Teſtaments made by feare. 2 
| Of Teſtaments made by frend, $.3 

Of Teſtaments made by flavterie. 6.4. 

Of Errour. | 6.5 
of ancertaintie. 6 


0f uncertaimie, either becauſe no certdine perſon u named, 
or ſome being named, none of that names tobe found, 


0f ancertuintie ariſing, for that there be divers perſons of , 
one name, : 8, 
Of wncertaintie by occaſion of alternative or difiunttive 

ſpeech. d.9 , 
of wncertaintie refpetting the thing bequeathed. ' $10 
Of uncertaintie reſpetting the time or date of the Teſta- 

mens, vizewhere two Teftaments appeare, and it is wn- 
= 


SOTLABDS 


The fixt part. 


certsine whether is _ latter. | <$-11 
Of an unper fect DOT ane e132 
Of the dee int Teeter meaning.” 3 3-13 
£3 later Teſtament; + $14 
Of reveking the teſtament wade. X21 obs 
Of cancelling the teſtament maae. $16 
Of the alteration of the fate of the teſtator: $.17 
of forbidding or bindring the reftator z0 make —_ 
Teſtament. + *C.18 
LVhen he that is named Executer , cannot or will mot bee + 
5 anne $.19. 
Of's 21100 aties.... | ries | $.20 
of ee ter Ft ps $.21 


Of divers meanes whereby legacies are loft » Conſiderable 
in the perſon of the legatarie as of eumitic,fyc. $22 
Of the death Us the legatarie before the legacie be due. 


_— 
Of the deftrattion of the thing bequeathed. $.24 


BY WHAT MEANES. 
TESTAMENTS' OR LAST 


; Willes become void. , 
| | 
| The ſeventh parr. 
. = 20 TO 
b 1 Teſtaments loſe their force two waies. 
3 2 By what meanes Teftaments are voide from the be- 
+ ginning: 
| By what means the Teſtament once good gs made yoyd 
afterwards. 
4 How we may know when the Teſkament «s voide from 
the begiuning. 
Y 'D» 


F> Ithcrto of thoſe things which ap- 
> pcrtainc to the making and accom- 
J- pliſhing of Teſtamenis:now of ſuch 
"© chings as tend to the diffolution 
= thereof. 
7 Albeit t the meanes whereby 
Dg AH Teſtaments and laſt Wills do looſe C:)De quibus Viet in 
their force, be many (a): yet they may bee reduced to (wa mechodine chr 
two (d). 1.9.c.5 cur ſeq. 
2 Theficſtis,whent there is ſome 0ri7inall defet? or Sy ue rogers 
Geg corruption 
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The ſeuenth part. 


(c)L,fquzramus, ff. 
de reſta, 
(6)Supra part. 
 (e)Supra paſt,i. - 
(f)Supra pair 4+ 
(g)Suprapart,5 
(h)infra $ prox,cum 
$$.ſednſque ad $ 14 
(1) Vinſin,& Viglhn 
d.rit.quib mod. icſta. 
inf”, 74 
k)Vigl.in d.tir. qui- 
(6 as, 41 191 
(1)$.poftcriore. Init. 
of .omyy ſa, infir, 
& infra.$S,14. 
(m)L.y+de his quz 
xeſta.del.ff-& int. SS, 
15,16.] 
_ (n) $. alio Inſt. quibus 
mod, teſta,infic, & in- 
fra jg | 
o)Tir. & quis alique 
Sf do vrohib,f.& C 
& intra.S 18. 
(p) L.r.|.de iniuft. 
rupt & ircir.ceſtam, & 
infr.S.19, 
(q)lofr.$-10,cum reli 
quis SS uſq; ad finem 
(r):tir.de inmP,rup. & 
irric, reftam. ff. d. $ alio 
Inft.quib.mod.,reſta, 
iohe, 


corruption in the Teſtament(c),which may happen di- 
vers waies, cither becauſe the Teftator & ſuch 4 perſon 
45 cannot make a Teſtament or laſt will(d),or becauſe the 


things bequeathed are not deviſable by Will(e),orbecaule 


the manner of the diſpoſition © #nlawſul(f),or for that the 
perſon named Executor is incapable thereof” (g), or for 
ſome other cauſc hereafter expreſſed (h): and Fach a te- 
ſtarnent or laſt Vill being voide originally, or from the 
beginning,is called Nulam,fometimes izinſtam, or now 
ture fattum (1). | 
The other meanes is, when + the teſtament or laſt will 
being free from originall fault, 40th afterwerds become 
v0i4 (k). And thisallo may happen divers waies,as by 
the making of a /ater 16ſtament (I), or by revoking or 
canceling of that which is made (m), or by alteration of 
the ſtate of the teſtator (n),or by forbidding or hindering 
the tcſtator to make another teſtament (0),or if hee that 


is named Executor wil/not, or doth become nnable to bee 


Execator (p), and by many other meancs,more particu- 
larly (hewed hereafter (q). And this kinde of teſtament 
which once being \ pay aac void ex poſt fatto, 
is ſometimescalled rnprom,ſomerimes irruam (r). 
Touching the former oftheſc void reſtaments, foral- 
much + as wee have alrcady declared who may make a 
teſtament, what thing may be diſpoſed, what forme is 
lawfull,and who may be Exccutoror Legataric : and on 
the contrary, what-perſon cannot was a teſtament, 
what thing cannot 'bee deviſed , 'whar forme is 


not lawfull , and what pcrſon is not capable of an_ 


exccutorſhip or legacy , it is a matter of little labour, 
and lefſe difficulty, by examination of the premil- 
ſes, to colle& and diſcern when the teſtament is 
originally voyd, cither in reſpe& of theteſtator, or of 
the thing bequeathed,or of the forme of the diſpoſition, 
or of the perſon of the executor or legatarie.VWhercunto 
itmay be added,that the teſtament is originally void, or 

| at 


How Teftaments become void. 


99 


at the leaſt voidable by exception, when the teſtator is 
compelled by feare ({ ),or circumvented by fraud (t), or 
overcome by immoderate flatterie (u),to make the fame; 
It is alſo void from the beginning, ſometimes by reaſon 
of error (x),ſomerimes by reaſon of «xceraainty(y ),and 
ſometimes by reaſon of im#per fe7ion (2), ahd ſometimes 


becauſe the Teſtator hath nor animum: 1e/andi(a),amea- 


ning to make his Teſtamenr or laſt Will. 
Touching the other kinde of theſe Teſtaments, ſuch 
I meane,as were good at the firſt, bur doe become voide 
__ , wee (hall ſpeake more particularly here- 
er, 


— 


:Of the Teſtament madcby feare. 


« Exception of feare deſtroyeth the Teſtament. 
2 Whether this exception bee preiudiciall to any other 
than to the Author thereof. 
3 What ifſthe Teflament bee confirmed with an Oath. 
4 What if the force be not efpreſent burt. 
5 Whatif theteflament be made efter the time ofthe vi- 
olence offered,and wot at that inſtant. 
6 Whether the Teſtament made by feare be voyat, iplo 
Jure. 
7 - V aine feare hindereth not the validitie of the Tefta« 
ent. 
g The teſftgment confirmed afier feare be paſt,ia geod. 
The teſtament # go00d, ſawing in favor of the Author 
of this feare and bu complices, 
io What if the Teſtator proteſt that hee male bi tefta- 
ment being compelled by feare, whether doth this prote- 
ſtation make voide the teſtament. 
| Gp 2 680 


(5)[nfra.$. prox 
(r)infra,F.3, 
(u)Infa5 4, 
(x)Infca.$.s : 
(y infra. 5.6 cli ſeq. 
(z)lnfra'$,12, 
(a)lnfra $.1z 


The ſenenth part. 


(2)Nikleglenfl 
C)BEr in L.fe, fi 


uis 81 ceffari 
| A okidElaL. & Sich. 
in Rub,6 quizalique, 
C,quamvis cewpmuni 
DoRorum opinione, 
 - hujuſmodireſtamenr. 
nonfic ipſo iur,nully 
ut per Graſl, Theſaur. 
com.op,S.teſt-q 23, 
Soarcz.l, rec. ſeruen. 
rerb.ceſta m,n.ge, $7. 
(c)Glo.in Rub.ſi quis 
ali ib.ff, Bar.in 
d,L.hn.BofſtiaRvar, 
tir.de his qui prohib. 


_— teſtari.n.4 
d)Bar.& Boſ.ubi ſupr 
contiar,tamen opini. 
onE renent lal. & Si- 
char.in Rub, f quis 
aliq;C.ſed. diſtingue, 
ut infra in limirac. 4 
(e)c.quatoyisde paQt« 
3s 1.6. 

(f) DD.in d.c. am- 
vis.Felin.in c, 4 vero 
de iurciur.extra n's 
dcelar.4. | 

(e )Sichar in d. Rub. 
6.quiz al.quew.C.n 1 
Iaſ.ip,$.quadrup,in * 
Nic. de aRion.ybi tra- 
dit quinque genera | 


merus. 
(b)sSichar.in.d. Rub, 
Tul.Clar-S ta]. um. 8 

- pra&@.criminal.q z 
(i)Sra.t] z.an.5,c.14 


$. 11. 


\Othing is more contrary to free conſent 
than feare (9) : worthily f therefore is 
» that ecfiament to bee repelled which is 
SR made upon jnſt ſcare (b),wbich concla- 
7 fion is diverſly both extended and li- 


mited. 

The firſt extenſion is,that the teſtament made by :fear 
is uncftcuall,not f onely in reſpeR of that perſon who 
put the teſtator in feare,butalſo in reſpetof other per- 
ſonsalſo (c) ; albeit ignorant of that feare wherwith the 
teſtator was conſtrained in their behalfe(d). 

Secondly the Þ teſtament is overthrowne by the ex- 
ception of feare,albcir the teſtator did with an oath con- 
firme the ſame, during the ſcare (c), For where a man 
being overcome with feare, tothe end hee may clcape 
that danger,doth ſwear with his mouth to perform that 
thing,which he intendeth nor with his heart : this oath 
doth not give any ſtrength to that aR (f) ; but contra- 
riwiſe the a is ſo much the weaker, by how much the 
ſuſpition of feare by this extorted Oath is made the 
ſtronger. 

Thirdly f , notonely that teflament is deprived of , 
lawfvll ftorce,which the teſtator is con ſtrained to make 
by preſent force and violence, but thatglſo where thete. 
ſtator is but only threatned with future evils, being ſuch 
as may move juſt feare (g) : although by the Civil Law 
in other reſpeAs,thatis to ſay,of greater or leſſer puniſh- 
ment of theauthor of this feare, there is great difference, 
whether hee cxerciſe. violence againſt the teſtator, or 
threatnings onely,as alſo whether the violence bee open 
or ſecret (b),of which puniſhment wee have no great uſe 
in England,cxcept it be for forgery of Wills (i). 

Fourthly, albcit T the teſtament were not oe 5 

| the 
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time ofthe violence or threatnings executed, but after- 
wards: yet the cauſc of thefeare ſtill enduring,it is ofno 
more force than if it had becne made at the time of the 
former oe threatnings (&), 

The limitat{ons of this former concluſion arc theſe, 
Firſt, the teſtament f made by feare is not void,spſo iwre, 


but voidable by the helpof exception (I) : the reaſon is, 


becauſe he that doth an a& through teare, doth after a 
ſoreconſent(m),that is to ſay,of two evils he chuſeth the 
lefle (n),and is willing rather ro make a teſtament, than 
to incurre the perill threatned (0). Andalbeir ſome bee 
of this opinion, that the teſtament made by feare is 
void,ipſoiure ;and that in this caſe a conſtrained Will is 
no Will, being rather 0/antas than volwntes (p),yer the 
common opinion is againſt them (q), unleſle the coaQi- 
on be not conditionall,but preciſe, neceſſary, and incvi- 
table(r). 

The ſecond limitation is, when Þ the feare is bur a vain 
feare(l ) (for ajuſt feare only,thar is, ſuch a feare as may 
move a conſtant man or woman,maketh void the reſta- 
ment(t) z as the feareof death, or of bodily hurt, or of 
impriſonment,or of theloflc of all or moſt part of goods, 
and ſuch like feare) whereof no certaine rule. can be de- 
livered , bur is leftto the diſcretion of the Iudge, who 
ought not onely to confiderthe quality of the threate- 
nings,but alſo the perſons as well chreatned, as threate- 
ning ; and inthe threatned,the ſex,the age, the courape, 
or puſillanimity : and in the perſun threatning,the pow- 
er,thediſpofition,and whether he be a meere boaſter, or 
performer of his threats (u). - | 

Thirdly, if the f Teſtator afterward, when there is no 
cauſe of feare, doe ratifie and confirme the teſtament, 1 
ſuppoſe the teſtament to be good in law (x). 

Fourthly,where f it is ſaid that the ecſtament is unef- 
fe&uall,as well in reſpe& of the author of the feare, as of 
others for whom he exhorteth any benefitin the Tefta- 

Gp 3 | ment: 


(k)Zaf.in L.f ob rur- 
pe.tf.de cond, indeb, 
peck.rrat.derefta, 
coniug,l-1-tir.9.0-3 
(1)Bar.m L.fn.fi 

uis aliq.teſtari pro. 
y b.f.Aſein Lak 
de reſt, 
(m)L.Gmulicr$S pin 
i, quod.me caula, 
(n)Welcnb.in4it.qd. 
met.cauſa ff; 
(o)Welenb.ibid. 
( p) Vaſq, de fucceft. 
crea. $ 17.requilit-22 
Iaſ.in Rub & quis al:- 
quew reſt, prohib.C. 
(q)Vaſq.d S.19.t.5 
Grafi, Thelaur.com, 
Op« Sereſt,q 82. Soa» 
rez.cod ],verb.reſt- 
n.56,57.Mantic. de 
conic,ule.yol l.1,tic 
3Lu.tit.7, 
(r)Quiatunc omni- 
no deeſt yoluntas. 
Weſen in tit.qnod 
mer.cauſa, 
($s)L.6 quisab ?l off 
de re.itid, Layagi do 
reg.iur.ff, 
(t)c.ad audientiam c 
cum diſcus dchis 
quZ me. cum extia. 
Manric.de conic&,ulc 
vol lib,2 tir,7,9.6. 
(u) wenoch* de Arb. 
Tud.cal. 13 5. Maſcar. 
trac deprob.concl 
1054,Idem,Menoch, . 
tract. de przſumwp.l.; 
preſ.tzs 
(X)L. a.C de his quz: 
viz&c.L.f ob twpen 
ﬀ.de cond:Q, indebs 
Sichar.in L. 1 per 
vim.C. de his quz vi, 
GCN. 3» 


w_ * The ſenenth part. 

- ment ; yer if theteſtator of bis owne accord, doe in the 
ſameteſtament bequeath any Legacy to any other per+ 

vavin 4.1 60,» {003 beſides theſe aforenamed, the reſtament in that re- 

Oo quiod alio.ffalin ſpe& is not unlawfull (y). | 


L,r,cod-tit.Gn,7 Fiftly,ifthe f teſtator after the making of the tefta- 
menrt,doe affirme or proteſt gencrally,that thereſtament 
by him made was done through feare : not expreſſing 

particularly by whom he was compelled thereunto,ſuch 

' (x)BaldindL.z. bare protcſtation doth notmakevoid the teſtament (2) : 

Mantic.de coniet- but ifthe teftator doth expreſſe by whom hee was con. 


ultyol, «247-35 rained, proteſting that he would gladly alter the teſta-- 


ment,bur for fearc of the perſons by him named; by ſuch 
- aſſertion the teſtament is void,atthe leaſt inthe preiudice 


(a)Mantic.ubifupra, of thoſe perſons (a) 
Sichar.in Rub 
"a = 
Sa Of Teſtaments made by fraude.. 
1 Fraude « deteftable « force. 
2 Whether all manner of deceit be evill. 
3. What if the deceit be very ſmall. 
| $ I I I: 
1 >ahe22 Raude t: is no lefſe deteſtable in Law than 
aa opcn force (a), whereforc when the Te- 
* G0 32 ſtator is circumvented by fraudc, the tc- 
{hy py 06 | ſtament is. of no more force, than if hee 
| op<xteſtam 2 were conſtrained by feare (b). 


(b)L.non cnim.dein * Nevertheleſſe f when the Ceceit is not evill, but 


eat ** good (for all deceit is nat evill ) (c) , fuch deceit 
(c 


Zaſin ir, dedo- doth not hinder the Teſtament fd) : for example, 


error . theteſtator intending to beſtow all his goods upon ſome 
wes -- 0 6. vile and naughty. perſon, omitting his honeſt wife and 
hib.C.&Sicb.n Rub, Qutifull children z if the wife or children beguile the te- 


l 


ſator,perſuading him that that lewd perſon is dcad , an 
| y 


_ 
< 
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' by ſome other meansdeceivethe teſtator,and ſo procure 
them(ſclues to be made Executars, or univerſall Legata- 
ries : this deceit is not reproved as evill, andthereſore 


the teſtament is not to be repelled as unlawfull (ec). 


It ſcemeth f alſo,that the teſtament is nor voide,when 
the deceit is very light and ſmal!, ſuch as cannot beguile 


(c)Bald.ind Linu; 


a prudent man or woman (f) : for as that feare onely is (f)c.cum dileQue. de 
cermed juſt, & is able ro overthrow the teſtament, which Þi5 quzur val mers |, 


may overcome a conſtant man : ſo that deceit onely (ce- 
meth ſufficient to repel! the approbation of a teſtament, 
which may deccive a prudent perſon (g). Howbeit (if 


caula extra, 


(8) Panortin & cum 
il:tus n.4 ,Marſl. 


this limitation be true) yet as in that caſc itis lefttothe fing-107, Alexcina- 
diſcretion ofthe Iudge, to determine wharfeare is juſt, PoogamectBar-in- 


ſpeRing the 


re 
diſpoſition of the parties : ſo in this caſe the judge com. 


paring the deccie with the capacity or underſtanding of 
the petfon deceived, may beſt diſcerne, whether ir bee 
ſuch a deceit as may ouerthrow the teſtament ornot(Hh) 
How the teſtator may be induced by fraud ro make 
or revoke his teſtament, were it not that the crafty would 
put the ſame in praQiſc,is a thing not altogether unwor. 
thy the underſtanding. Bur leaſt by inſtrufing 


the bet- 


ter to avoid the ſame, I might alſo teach the evill affeed 
to follow the ſame : ſufficethit to referre the Reader to 
that which bath been ſpoken of captions Willes (i),and 
to that which hereafter ſhall be uttered of forbidding or 
hindering the teſtator to make or alter his Will(k), 


—i 


Of Teſtaments madc by Aattery. 5 


C—_———_—_— 


1 Flattering perſnaſions not alwaies unlawful. 

2 Whatif feare go before. 

3 Whatiffraud be intermingled with flatterie. 

4 What if the Teſtator be under the governement of the 
flatterer. 


Gg 4 


5 What 


lity of the threats, rogether with the ls in prinee.L.. 


(b)Argdcc.dilee, 


(i)Supr.parr-4 $ 11 


(k)Infra 5 x0, 


The [euentb part. 


(#)Olden de ation. 
clafſ.s.f.518, action. 
ex teſtamento, - 
(b)L.,ultfi quis alique 
teſt-ri prohib, ff. & C 
ac DD. ibidem 
(c)Peck. de reft. con- 
iug-1.1.c.9,0.23, lal- 
& Sich-in L-ulr, G- (i 
quis aliquem teſtari 
prohib,Menoch,de 
arb.Iud.c.395,0.41 
verb. hoc forrius 
(d)Sich,in d.L ult.n 
13.0Iden, de action. 
clal. 5.6518, Menoch 
d.caſ,3 95.41» At- 
flicr,decil.6g. | 
(c)Molin. in apoſtll. 
ad. Dec. confil. 489; 
(f )Molin.in, apoſti] 
(g)Peck. de reftern. 
coniug I, c.9,nq5 
'Bar,in L.Archiarr.de 
profcſ.& med. Ji1o., G 
 (b)Peckiusubi ſupra 
& in c-17-cod.l- Lu- 
cas de pennain d-L, 
Arcbjatri- juxta illud 
Pocrex. 

Gerrulus egrito med;- 
dicus, fi forte medetur. 
Alter adeft mor bus con- 
linus(q; dolor, 


what if ibe flatteries be immoderate. 
6 Whatif the Teftator bave made a former Teſta- 
went, 


$. IL1T. 


interceſhons and modeſt perſuaſions, to 
procure either another perſon or him- 
ſelfc to be made Executor (a): neither 

IC is italtogether unlawfull for a man, c- 
ven with fairc and flattering ſpeeches, to move the teſta- 
ror to make him his Exccutor, or to give him his 
goods (b),cxceptin theſe caſes following. 

The firſt caſeis, when f he that is made Executor, did 
firſt beat or threaten the Teſtator, and thereby did put 
him in fearc:for then it is iuſtly ſuſpeRed and preſumed, 
that the teſtator is moved to make his teſtament, rather 
by feare than by faite ſpeeches (c), 

The ſecond caſe is, f when unto flattery is ioyned 
fraud or deceit (d). 

The third caſe is, when the teſtator is a perſon of weak 
indgement,and eaſic tobe perſuaded, and the Legacic 
great (c). 

The fourth f caſe like unto this is, when the Teſtator 
is under the government of the perſuader,or in his dan- 
ger (f) : Andthercforc if the Phyſicion during the time 
o f ſickneſſe,be inſtant with the teſtator to make him his 


Executor, or to give him his goods, thisteſtament is not 


good (g) ; for the I:aw preſumeth, that the teſtator did 
it, leaſt the Phyſitian (hould forſake him, or negligently 
cure him (h).Soir isif the Teſtator being ſicke, his wife 
negletto help him,or to provide remedy for the reco- 
very of his hcalth, andnevertheleſſc in the meane time 
buſily apply him with ſweet and flattering ſpecches, to 
make her his Executrix, or to beſtow his goods upon 
or: 


22 T isnot f unlawfull for a mah by honeſt. 


WI 


AN 
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her: forin thiscaſe, the diſpoſition is uncffeQuall (i). (5) pectin, any 
5 The fifthcaſe is f,when the perfwader is very "ah CE D 


tunate (k) : for an importunate begger is compared to py dc aftlict, 


an extortor (1), and it is an impudent part till ro gape (&) c:fin. 20.q,3.Abb, 


and cry upon the teſtator, and nat tv be content with the - yg __ 
| ; + Ge egA.cxtr, © 
firſt or ſecond denyall (m), noch. de Arbirr, Tud. 


The fixtheaſc is f, when the teſtator hath made ano- caſ.395.n 41.&larids 
ther teſtament before, forthen the latter teſtament made pry on oye 
at the inftigation or requeſt of another perſon, is not de jure, Peckius in | 
good in prejudice ofthe former (0), as ciſewhere is and copay per- 

A . + COT, 
{hall be declared (0). (m) Peckius uti ſupr, 
: ; | Rebuff TraQ, de re* 
ſcrip #r.3 gloff,z, (n) Socin,1an, confil 14, vol.3, Peckius in d,c,9, verſic. tertio, (0) Supra 
part, 3+$.27, infra $.1 4. Iimitac;4, 


_ 


ee nn III On Nees 


of Error. 


i Error may bappenin divers reſpects. 
2 Of error in theperſonof the executor or legatarie. 
3 Oferror in the name of the executor or legatarie. 
4 Oferror in the qualitie of the executor or legatarie. 
5 Whether a falſe canſe makes voyde the diſpoſition. 
6 Error in the thing bequeathed, manifold. 
7 Oferror in the proper name of the thing bequeathed. 
8 Of error in the name eppellatve of the thing bequea« 
thed, 
9 Of the difference betwixt 4 proper name, 4nd a name 
«ppellative. 
Io An obiedion with the anſwer. 
11 Certainecaſes whereinerror in the name appellativve is 
not burtfull. 
12 Frror inthe ſubſtance of the legacie, aoth deftroy the 
legacie, 
13 Err in the quantitie of the thing bequeatbed,is not 
hurtful. | 
14 Certaive caſes whereinerror in quantitie doth deſtroy. 


the legacic. 
15 Cep- 


The ſeventh part. 


(a) L. quories.ff de 
hzced.inſtite 


(6) D D. in d.L.quo- 


Ti= A 


{c) d.E-quotics. & L. 
in ambiguo.ft. gc reb, 
dub. 
(d) L,fiin nemine, 
C. de teſts, 


15 Certaine caſes wherein the error in the quentitic of 
the thing bequeathed as acertaine body is not burtfull. 


16 Error inthe qualitie of the thing bequeathed, doth 
'. not deſtroy the legacie. | 


17 Error in the forme of the diſpoſition, doth deſtroy the 
farce thereof. 


a | d. V; 


2Þ Rror doth ſometimes overthrow the dif- 
©2 poſition of the Teſtator, ſometimes nor: 
"'& @2 Thercforethat we may underſtand whe- 

WD ther this error hurt or not, wearcto con- 


> ſider T whetherthe error doth reſpe& the 


executor or legatary , or the thing bequeathed, or the. 


When | the teſtator doth erre in the perſon of the 
executor or legatarie, ſuppoſing him whom he maketh 
cxecutor, or to whom he doth bequeath any legacic, to 
be another perſon then he is, the diſpoſition is void /a): 
for example, the teſtatorintending to make Tohn at Stile 
his executor, or to give to Tohn at Stile an hundred 
pound, heſaith, I make Tohn at Noke my executor, or 
I give to Tohn at Noke an hundred pound. In this caſc 
neither can Iohn at Stile, nor Iohn at Noke bee execu- 
rors, or obtaincthe legacie (b). The reaſon is this: Tohn 
ar Noke is excluded, becauſc the teſtator never thought 
it. [oh at Stile is excluded , becauſe the reftator never 


ſpoke it : formcaning without ſpeaking is nothing, and 


ſpeech withoue meaning isleſle (c). 

When t the teſtator doth erre in the name of the ex- 
cutor or legatarie , and not in the perſon, ſuch errour 
doth not hurt (d),but in certaine caſes: one is when the 
teſtaror 


WW. 


WA. 


Pp 


didſt lend me an hundred pound, 1 bequeath unto thee 
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reſtator is blinde ,, for then it is ſuſpeRed that the teſta- (e) 127. & Sichard. in 


L, 6 in nomine. 


tor doth miſtake _nNG with the name (c). $; 
c 


« pa,in L, fi quisin 
Another is , when the teſtator doth crre in the name of fund fdeleg,r.n.s. 


his owne ſonne {f), or of his fathcr (g) : the reaſon is, 9*< "ide. 
for that this groſle crrour doth note the teſtator of fol- Saenger 


ly (h): Bur a foole, or he that is not of ſound memoric nk, fi yore ap 
: : . X cleg,1 ubilublimi- 
cannot make a teſtament : much more is the diſpoſition ,,, 1a tmine qus- 


voide, if the teſtator do errein his owne name (k) : as if do viz.naws & ecu. 
the teſlator ſay, I Peter make my teſtament, where his > *fer flu in 


pa "—— . © / I » 
name is Iohn : for this is a plaine and evident proofe of Ce) Ripa.in d.L. f 


his folly, or lacke of ſufficient memorie (1). ny 
When t the teſtator doth erre in the qua/zry of the (ES 


executor or legatarie,thiserror is not hurtful (m),unlcſſe (i) Supra 3 part. $.4. 
that quality were the finall cauſe wherefore the teſtator (*/74{in 4-60 


r x ; nomi. | 
made him executor or legatarie: for the error in ſuch a (1) Bar, in L. cum in 


qualitie doth make voide the diſpoſition (n) : for cxam- Jiberis C:devered. 
ple ; the teſtator ſaith, I make my coſin Tohn at Stile my ji, opinio, ur per 


exccntor, or I give tomy colin Tohn at Stile an hundred Grafl.Theſzur. com. 
pound : in this caſe, if Iohn at Stile be not coſin to the CE NG, 
ecſtator, he cannot obtaine the executorſhip, or lega- fraio.f, de cond. & 


6 K . demon.,c.1-29-4.1s 
cic (0). Hereunto it may be added , thar if the teſtator ppm pas, 1 


do erroniouſly exprefle a falſe cauſe , the diſpoſition is y,.tb.4.tir.s.0,16. 
vayde (p) : forexample, the teſtator ſaith, becauſe thou Paulde Caſtro. in L. 
quoties ﬀ. dehzred- 
an hundred pound (q) ; or becauſe my ſonne is dead, OE. neque prof. 
thou ſhalt be my executor (tr) : In which caſes the cauſe Yi _ _ 
being falſe, the diſpoſition is of no force. Andalthough Oday oo = 


it be written, that a falſe demonſtration or falſe cauſe, com.op $.1nfti.q as, 


doth not hart the diſpoſition (1 ): yet that is ro be un- _— want. 


derſtood, where the teſtator doth not ignorantly,but wit. -emnitus, nit forradle 
tingly (t) expreſle the ſame. reſtator ſoler appella- 


. | rejllim confangui- 
But f when the teſtator doth ignorantly expreſſe a ;.um fuum. © 

cauſe, which is ſo annexed unto the legacie u), as with- Ce) Bar.in L.dewon- 

ſtratio $, quodaut E. 
ﬀ, de cond.& demon.n.13. (q) Bar, ubi ſupra. verb, quedam cauſa proxims. - Gr) L. fuiff, de 
bzred.inſtir Sichard in Rub. de hered. inflit. C.n. 3. ($)- L. cum talc. $, falfam-de cond &% de- 
mon.if, $.longe. Inftir.de lega; (tr) Glof, in L.1,C.de falla couſa adje&t. & ibi LoRores. (u) Bar, 
mnd.L.demonftratio,$ quod autem.de cend,& denon.tf n,tz, & Pau),de Cafiioin d,L.ns3. | 


ouc 


2s! . The ſeventh part. 


(.) Secusficauſs fir Out the which cauſe he would not have given that le- 
impulſiva enum, pacie (x) : in this caſe the cauſe being falſe, the legacic 
quz ab ___— « voide (y) 

Ticicur, nam ia qua - is : 

ings wn bits Fon If the + error touch'the thing bequeatheadthen we are 


vitar lpolitionen to enquire whether the teſtator doctrre inthe name,or in 
nif fortE non cauls” : 


tive, ſed conditions = + Sntnns x - the quality, or in the quarntzty of the 

licec fit adheRa , quia 4 ing equeathed. 

ra -n; 11 Saa.rog The f error of the teſtator in the proper vame of the 
Y , . =" 

ve ignoraveritreſta- thing bequeathed, doth not hart the validitie of the le- 


a wn 91 nar > gacic, ſothat the body or ſubſtance ofthe thing bequea- 


Rub.Paul de Caftr, thed be certaine (z): for example ; the teſtator doth be. 
ind-L d<monſtrario. qearh his horſe Bucephal,whereas the name of his horſe 
91 of yr iS_4rendell : thiserror is not hurttull, but that the le- 
Vigeli Merhod jur, patarie may obraine the horle Arundell, if the teſtators 
civil ihr 16.10 ©* meaning be certaine (a): for names were deviſed to dil- 


ep.2l, F | 
By Porcius in $ lon- CETNC things (b) : If therefore we have the thing, it skil- 


PIE | $9207 leth not for the name (c). | 
[1 6 . *, l, c ot . o 
We SS. Theft error in the name appel/ariue of the thing be. 


ti C.&Paul.ind L, queathed, doth deſtroy the legacie (d) : for example, 


ary 6 n;, theteſtator intending to bequeath an horſe , doth be- 


nomine.1nſtit.de1;- queath an oxe, or mcaning to bequeath gold , doth be- 


noncs: queath appare!l: in both theſe caſes the legacic is 
Vu: «OTA, FRE- . ! 
fa-.com.op.S.Leea- VOId (C). The reaſon of the difference (I meane of the 


ram.qe5 divers cffe&s berwixt the error in proper names, and 
5 ado _ the error in names appellative) is becauſe Þ a proper 
deleg, 3- name isan accident, attributed to ſome ſingular or indi- 


ll labeo. ff, de yiduall thing, to diſtinguiſh the ſame from other ſingu- 
up.1-9% . | 4 - : 
(c) 45 6quidemin Jar things of the ſame kinde: whereas names appellative 
nomine, Inltic, dele- do refpe the ſubſtance of things, and being common 
21) Siquis in fundi, © CVETY ſingular of the ſame kinde, make them to differ 
ff. deleg.n. = from things of other kinde or ſubſtance (f ), Apainſt 
«41 quisin + this reaſon it is commonly obje&ted , that words or 
(f) MinGng.ind.s, Names are but invented to fignifie things (g), and that 
gods _—_ the words of the teſtator are to be drawne even into an 
®, «JINCcL. {1 GUS, * - . . » y* . 

&in &. Gin "n1- Improper ſenſe to maintaine the will and diſpolition of 
.C. dereſtam. (Bs) Textin d.S.f1 quidem in nowine. 


the 


> 


\D 


Led 


II 


12 © 


15 


\D 


II 


' tude betwixt the name appellative, and the name where- 


32 


i; 


Em 
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che teftator (h). To the which objeRion ir is anſwered, (b) L non alter. a 
that theſe words which have a manifold ſenſe, may be OE _ de 
frerched ro thar ſenſe whichis contained therein, albeit cir, #. 3. a 
improperly ; but ro comprehend that ſenſe, which is not 

at all within compaſſe of the werds,neither properly nor 

improperly, they may not be ſtretched fo farre (i), for 
then this concluſion hath place : That which 7 nould, 1 
ſpake wot , that which 1 fpake, I would not zand fo nei- 
ther 1s good (k). 

Nevettheleſle t\ it is not perpetually true, that the cr. 
rour in the name appellative of the thing bequeathed, 
doth make voide the diſpoſition : for if the thing bequea. 

_ thed be preſent, and the teftator doth with his hand de. 
monſtrate the ſame, albeit he do crre in the name appel- 
lative, it doth nothing hinder the validitie of the lega+ cxrinſecus. f. de 


cie (1). Likewiſe if there be ſome conformitic or ſimili. v<rb.ob.1aſ,in d. L. 6 
quis infunds. qui ibj 


Ci) Ripa. & Zaſ, in L, 
ft quis infundi.f, de 
leg. 1.1le.n.26 ite. 


20; 
(&) L.in arabiguo, de 
reb dub.ff, 


S.legatum. q. 65, 
(o) Iaf. & Zaf. & Ri+ 
Pan d, L, fi quis in 
fandi, 


refert hanc opinior.E 
. quis in fundi.'Bar. in 
queath his papers (m) : or if the teſtator proteſt ,. that 
Op.airGrafl, Theſaur. 
mon-uſe of ſpeech the name appellative be altered , for 
(n) Gloff, ind.L, 6 | 
the names be artificiali,nor-naturall, as.to uſe procZor ſhip numerar Ripa. in d, 
queathed, doth deſtroy the legacie. (q), like as in the 
(p) Minſing. in$.fi 
queathed, it doth not hurt the legacie (ſ) : For exam» (a) Siquidiatunds de 
: x | red. inflit, ff, 
meaning to give but fifty pound, doth bequeath an hun- 


in the teſtaror.doth erre, the legacie is not voide : as if cflercram, 
the teſtator meaning to bequeath his books, doth be- ©) Slofind. L: 6 
| L. quzfirum,$.f{i wihi- 
the legacic ſhall paſſe by thoſe termes, for.then the error 4c leg.1. & eſt cow. 
in the name appellative is not hurtful (n): orif by com- com.op- 6, legnumen, 
q.65., 
then it is in the cleion of the teſtator, to uſe whether loin GE 
name he will, even that which is lefle proper (0) : or if pzc communis fir, 
for carator ſhip (p). | : 
The fcrror in the body or ſubſtance of the thing be- 
perſon of the executor or legatarie (r). 
When * the error is in the q»4n7itie of the thing be. quidem in nomine. 
inſtit.de lega. n.2. 
ow reſtator meaning to bequeath the fourth part of Jeg.i- f, 
is goods, doth by words bequeath the one halfe-; or 
dredpound : or contratiwiſe the teftator meaning to be: 
queath 


leg.1,M, 


* 
mee 


(1) Gloff. in L: quz 


L.fi quis n.37.& Graf, 


(1) L.quories, de hz+ 


VALAALD 
(+) L. qui quartam de ee ramus 4 . 


—— 


110 


tum, five quanticas 
fir continua, five dil- 
ci(cta vel ug aliilo* 
quunrur, five pars fir 
quoticariva, 146 nu* 
meralis, Iaſ. & Zal, in 
d.L. qui quartam. 
(n) Bald, Paul.de C. a- 
ſtr, Alex Taf, & Zak in 
d. L, qui quariam, 
quamvis Bar. contra- 
r12mM partem rencat, 
calu quo minor ſum 
ma fir exprefſa, cujus 
OpIR10 communi: er 
reprobatur,Er (ic valet 
legatum ucroq, calu. 
(x) L. fi ſervos. S.11 
qu:nque, L. ſed & fi 
certos nummos, tt. de 
ley.z. Minfiag. in $+ 
huic prox:ma. Inſtir, 
ne 1-;2,n.8-Grafl S., 
 Jegmtumq. 59, 0.3. 
(v) L.fifice $. {i mihi. 
f.deleg.1- 
(z) Minting. in d.S. 
Huic proxima, Inſtit, 
dele2a 
(2) Lf ficeS. fi mthi, 
& laf.ind $, 
(b) Pay]. de Caftr 1n 
d.S (i mihi. & Minn. 
in d.S. huic proxuma, 


(c) d $, fi wihi. 


(4) Eod.S fi mihi. & 
Minſing, in $- huic 
proxima. Inſtit, dc 
lcga.n 6, 


(c) Caftr in L.z.C.de 
t-l acauſa adjcR. 


The ſeventh part. 


Ct) Ft fic valerleza- queath a great quantitic or fumme, doth cxpreſſea lefler 


rare orſumme (t): Intheſe caſes the legacie is good,and 
the legatarie may obtaine ſo much as the teſtator did 
meane, be it more or leſſe than the portion or ſurmme ur- 
tered (u). 

Howbeit T if the quantity be bequeathed as « certaine 
boay : as if the teſtator bequeath an hundred pound ly- 
ing in ſuch acheſt, when as there is no money in the 
cheſt, in this caſethe legacic is voide (x). Likewiſe if the 
teſtator do generally bequeath unto another whatſoc« 
ver he himſelfe doth owe unto that other, the teſtator 
not being indebted; the legacic is voide (y). Soitis if 
the teſtator do ſay, I do bequeath unto ſuch a man ten 
pound which he oweth me, in this caſe alſo the legacic 
is voide, if the legataric be not at all indebted to the te- 
ſtator (z). Soit 1s, if the teſtator do bequeath a certaine 
ſummero one,which cither he (the legataric I meane) or 
ſo re other doth owe unto the tceſtaror , when no ſuch 
ſumme is due by either of them to the teſtator (a) : for 
whether the teſtator did know, or not know, that no- 
thing was due unto him : in both theſe caſes the legacie 
1s voide (b) Soit is, if the teſtator ſuppoſing himſeltc 
to be indebted to another , doth bequeath that debt to 
the perſon, to whom he erroniouſly ſuppoſeth himſelfe 
to be indebted, notexprefiing any quantity, for the Jega- 
cicis inthis cafe voide (c). But if the teſtator knowing 
himſelfe notto be indebted, doth ſay,I bequeath to ſuch 
a perſon ten pound which I do owe unto him, in this 
caſe the legacie is. good, notwithſtanding the falſe de. 
monſtration (d)) : neither is the teſtator preſumed to 
crre in this caſe, and therefore unleſſe the executor make 
proofe of the error, the legatarie may recover the le- 
gacte (c), | | 

WhercT I ſaidalittle before, that the legacy ofquan- 
titic being bequeathed as « certaine body, as when the 
tcſtator doth bequeath an hundred pound lying in ſuch 
4 


I4 


| I4 
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a cheſt , or which ſuch a perſon doth owe unto him, 
that then no money being found in the cheſt, or nothin 
being due by that perſon, the legacic is voide (f ). This 
concluſion doth admit theſe limitations : one is when 
the milreport or falſe demonſtration is not joyned to the 
ſubſtance of the legacic, (as before (g) ) but to the cxe- 
cution thereof : as thus, viz. I give to A. B. an hundred 
pound, and I will that the ſame be payed of the money 
which.I have in ſuch a cheſt, or of the money which 
ſuch a man doth owe unto me. For albeit there be not 
any money in that cheſt, nor any due by that perſon na- 
med by that ecſtator , nevertheleſſe the whole legacic is 
duc, and ts to be payed of the teſtators goods (h) : for 
the legacic being once pure and (imple, and perfet in ir 
ſclfe, itis not made conditionall by that which follow- 
cth in another ſentence, reſpeRing the performance,and 
not the ſubſtance of the legacie, tor by ſuch demonſtra- 
tion the teſtator is preſumed to have had a care onely 


' how thelegacie might be payed the more eaſily, or with 


lefle diſcommoditic to the executor , not whether it 
ſhould be paycd ar all unto thelegataric (i). 
Another limitation is this, when ſome part of the le- 


. , "Ry" 4 Ca 
gacie conſiſting in quantitie is extant , though not all,” 


according to the demonſtration of the teſtator (k) : For 
cxample, the teſtator doth bequeath ten pound remai. 
ning in ſuch a cheſt, at whoſe death five pound onely is 
found in that cheſt: In this caſe howſocver this legacie 
be, as of a certaine body, yet five pound is due and re- 
coverable by the legatarie (1) , but no more than five 
pound : Infomuch that if at the dcath of the teſtaror 
there were ten pound found in that cheſt, whereas at 
the time of the making of the teſtament there was no 
more but five pound in thecheſt: In this caſe five pound 
onely is due (m), unlefle the teſtator ar the will m.king 
did thinke that there had beene ten pound in the ch eſt, 
and ſo did adde other five pound thereunto, to make the 
ſumme 


8 Cf) L.fifervus $. fi 


quinque L. led & fi 
cerros nummos ff de 
leg.t. 


(g) Hoc ipfo $ ple» 
nius ſupr, part. 4. $. 
I7 n 8.&c. 


(b) L quidam te ſta» 
menro ff deleg 1, 


(i) d.L,quidaw. &L. 
paulo,de leg. 3.Par. 
ſtr. & alu in d, | 


(i) L, Gſervms.s ,f 
quing;.ff, de leg.n, 


(1) 4.5, fi quinque. 


(m) Paul.de Caftr.in 
d,S. quinque,n,g» 


The ſeventh part. 


(n) Idem Caftr.ind. 
5. quinqUE.Ne 9. 


(o) [dem Caſlr, in 
d. $+ 


(p) Angel,in dF. 'q 
quis in fundi ft. de 
leg.t. 

Cq) Er eft com op- 
Kipa, ind. L, 6 quis 
in fund; Graf. S lcya- 
rum,q 56. 

(r) L, quoriethzres, 
S. tantundem, if. de 
hzce, inſtir, . 


(s«)dS rantundem. 
&, D D. ibidem. 


(t) L.pen.C,de In- 
ſtir. & ſub. 

(u) Molininapoſtil. 
ad Dec.in d.L, pen. 
(x) dS. rantundern, 


ſumme anſwerable to his opinion, for then the legatarie 
may recover the whole ten pound, as if the ſame had 
beene all there, as well at the making of the teſtament, 
as at the reſtators death (o). 

And here note, that the teſtator is preſumed to have 
thought thatthere had beene ten pound in the cheſt, like 
as it is ſet downein his teſtament, unleſle the executor 
do prove the contrary, viz. that the teſtaror did know 
that there was but five pound in the cheſt when be 
made his teſtament /o). 

| Error t in the qualitte of the thing bequeathed, doth 
not hurt the legacic, when the body or ſubſtance is cer- 
raine (p), no more than the error in che proper name: 
and therefore if the teſtator bequeath his white horſe, 
having buta black hor{c, the legacic is good (q). 

Error f in the forme of the diſpoſition, maketh the 
ſame to be of no force (r) : For example ; the teſtator in. 
tending to make an executor, or to bequeath any lega- 
cic conditionally, and not otherwiſe, doth by error omit 
the condition : In this caſe the diſpoſition concerning 
the executorſhip or legacie is voide ({ ). Howbcir if the 
teſtaror do appoint an executor, or bequeath any le- 
pacie, according to certaine conditions afterwards to 
be written, no conditions being afterwards written, the 
diſpoſition is good, and as it were ſimply made (t); un- 
lefle it do appeare that the teftator did meanc, that the 
diſpoſition ſhould not take place without thoſe conditi- 
ons following (u),as in the former example (x). 
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Of Vncertaintie; 


1 Divers are the meanes whereby uncertaintie doth 
grow, 


d. VI. 


Hat we may the better underſtand when 
the uncertaintic is ſuch,as it doth over- 
throw the diſpoſition,(for ſometimes ie 
doth deſtroy the ſame, and ſometimes 

SS not,) wc arc tobe advertiſed f, thatthe 

1 uncertaintie dothſometimes reſpe&rhe perſon of the Ex- 

LF ecutor or Legatarie (a) : ſometimes it doth reſpe& rhe 

thing bequeathed (b) : and ſometimes it doth reſpe& 

the time or date of the Teſtament (c). 

Theteſtament is uncertaine in refpe& of the perſon of 


theſe meanes following. 

Firſt, when it cannot be vnderſtood by whom the te- 
ſtator mcaneth,either for that there is no per ſow certain- 
ly named,or elſc ſome being named, yet no perſon of that 
name to be found (d). 

Sccondly, when there be divers perſons of one and the 
ſame name, whereby the teſt3tor maketh his Exccutor,or 
doth bequeath any Legacie (e). 

Third!y,when the teſtator doth appoint Exccutors or 
give Legacies /ternatively, or disjunctively, as I make 
A.or Emy Executor, (f ). 

Jf Of the other uncertainties;viz,inreſpet of the thing 
bequearhed,or dare of the teſtament, it followeth Aﬀfeer- 


wards (pg). In the meane timetherefore ofthe uncertain- (,\. 


tieconcerning the perſon ofthe Executor or legatary. 
of 


. theExecutor or legatary by divers means, eſpecially by 


(s)lofra $ 7.5 8. 
Cb)lnfra$ 10. 
(c)Infra $,1t. 


(d)Infra$.prox. 


(e)Infras $, 


(f);nfra,$9: 


nfr,S$ 10,S11, 
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"The enenth part. 


(a)Bar.in L, quidaw | 


f.de reb,dub.Clar.S. 
reſt-q-36.Graſ, Thel. 
com.op.$. Legatum, 


q. 64. 

(b)Eciologia eſt, 

quia iſta perſona eſt 

INCETtA CK INCETTIS 
' Bar,Graf,& Clar.ubi 

ſupra. Arein $.ex in- 
- certis Inftic. de lega, 
& Mant. de conicR. 
vir vol.l.8.rit.4. 
(c)Minſng'in dS ex 
incert,Sahkem valer 
legar. jure can, Felin, 
in c.z.de paQ, extra. 


d)Bar,in LG ira, ff.de 


cond.8& demon, Cor. 
in c cum ibi de ret, 
extra.Simo, de Prx!, 
de interp.vltyol.l. 3 
ſoluc.vol 1.n,12, 
(c)Bar.11 d. Lf ira 
CGov.in d.c cum ti- 
bi GraC,Th:{com OP 
S inſt.q.: 6, Mant.de 
conieR,ultvol | xaic 
7.1.7 Clar,S.rcſt.q 
36,ia fa2. 


Of uncertaintie, cithet becauſe no certaine perſon is 
named,or ſome beeing named,none of that 
name to be found. 


1 Theuncertaintie of the perſon maketh wvoide the diſpo- 
ſation. | 
2 If theperſon at the firſt ancertain,be afterwards made 
certainegwhether & the diſpoſition good or no ? 
phat if ſome perſon be named but no perſon ſound of 
that PATPe. | / 


$. VII. 


Here f no certaine perſon is named Exccutor: 
ſs or Legarary,the wil in that point is void(a): 
FAWYES and therefore if the teſtator ſay, I make one 
RIES9 man of the world my Exccutor, or I give to 
One of the world an hundred pound, noman cen bee 
Executor,nor recover the hundred pound by this diſ- 
poſition (b), unleſſe he be able to prove, that the teſta- 
rors mearing was that he ſhould be Executor, or have 


the Legacie. Likewiſe where the teſtator ſaith, 1 make - 


that perſon my Exccntor , or give him an C. /4. whoſe 
name is written in a ſchedule in the cuſtody of ſach a 
man, whenas indeed therc.is no ſuch ſchedule to bee 
found,or being found, yet no nametherein : this diſpo- 
fition is void (d): neither is it ſufficient that a paper or 
ſchedulc.be extant, and that the name be therein plainly 
contained, vnleſſe alſo it appeare. by ſufficient proofe or 
lawſuil conieRures, that this ſchedule is the very ſame 

whereunto the teſtator made relation (c). 


If no certaine perſon be named at the firſt, but after- 


wards 


in Dcta. 


# 
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wards made certaine by event,the teſtament or diſpoſiti. 
on is of no lefle force,than it che perſon had bin c/pecial- 
ly and certainly named ar the firſt (f ); for example, che 
teſtator maketh that man Exccutor,, or giveth him an 
hundred pound, which (hall marrie the teſtztors daugh- 
ter : in this caſe, whoſoever ſhall marry the reſtators 
daughter,he is tro be admitted to the Executorſhip, and 
may obtaine the Legacy,as it he had been named at the 
firſt (8). And thisconcluſion proceederh whether the 
marriage be made in the life time of the teſtator, or afrer- 
wards (h) : ſaving where the marriage is made after the 
death ofthe teſtator,if it belikely that the tcſtator would 
not haue made thar perſon Exccutor, or have given him 
the legacy,if he had thoughtthat it would fall our, that 
hee ſhould have married his daughter, (for that perhaps 
that perſon was cnemieto the teſtator, or otherwiſe un- 
worthy of any benefit by the teſtator : ) In this caſe the 
perſon marrying the teſtators daughter after his death, 
cannot be Executor,or recover the Legacy (i). ; 
If a certaine perſon be named, but no ſuch perſon 
be to bee found, and the meaning of the teſtator utterly 
unknownezit is as if the teſtator had made no mention 
of any (k). 


Of uncertaintic ariſing becauſe there be divers per- 
ſons of one name. 


De — GD 


1 Where divers perſons be of one name, the diſpoſition is 
woide, 
2 What if the teflators meaning be knowne, 
3 What ifthe one of thembee a familiar friend, the o- 
ther not. ; 
what if the one be of kin to the teſtator, the other not. 
5 The diſpoſition ad pias cauſas, « 708 91d by reaſon of 


#Ncertanniie. | 
6 What 


Hh 2 


(f)L quidam & ibj 
LGar.dereb dub. fffAn. 
gcl.Are'ind.sS incert 
inſt, de L egar. 
(g)d.L. quidam de 
reb,dubff'Nec obftat, 
quod tutor non po- 
reſt dare js qui venit 
=11q"0 cven'n ceti- 
hca _ contrar, 
proccdit inre cano, 
Apoſt.ad B:r.in L, 
duo ff de teſt.rutc. Ad 
de qq,licetexec.non- 
nunq4am aflimule- 
tur eutori,ut per Bar: 
ind. L.quidaw,& per 
DD.in Lf quis 
a filio*$. fi quirplurices 
de Leg.t, Tamen in 
Anglia aptius com - 
paratur hzredij,qui 
Incertus ex incertis 
eventu certificandus 
poteſt inftirui. Are. in 
d.S exinceitisinſt, de 
legar, 
(b)L.uter.cum ſeq. 
ﬀ de cond. inſt. Do- 
nellus in L.quidam 
de reb dub-Bald.con. 
G1.138,vol.s 
(i)DonecL in d.L,qui- 
dam de reb.dub,Simo 
de Prat. ultyoke 2 89 


1.9. 
(k)L.2.fde bis quz 
pto non ſcript, 
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6 What if theteſtator give ſommhat to the Church what 
Church is wnderſtood. | 
7 What if there be drutrs Charches of one name. 4 
* 8 af the teſtator give any thing to the poore:whith poore 
are to have the ſame. | 
g The authoriticof the Executor teftamentary, in diſtri. 
buting to the poore. 
10 What if the Executor make hu kin bus Executor who 
£10 be admitted. | 
11 What if the teſtator make anotbers kinne bi. Execu- 
£87. 6 
$. VIII +. 
4 Here | the Teſtator nameth ſome 1 
> one man his Executor, or doth be- 
/ yay ſome Legacic unto him, and 
there be divers men of that name ; 
? this uncertainty maketh void the 


hg 


(9)L.fi quisS fiinter 


de leg »-Bald. in L. . diſpoſition (a) : For example ; the 
_ 7 (75 que Ez Wn teſtator maketh Trii# bis Exccu- 
"acpoten+ ror; whereas there bee divers perſons ſo called : or to 


ſpeake after the manner of our temporall Lawyers, the | 
teſtator maketh 704» at Stile his Executor, or giveth to 
bim an hundred pound, and there be two perſons called 
Toby at Stile,and the teſtator maketh no difference, but 
leaveth it-uncertaine of whom he did mean : in this caſe 
neither of themcanobraine the Executorſhip or Lega- 
(b)DD-ind.$h inter_ ce (þ), | 
But if the one of them do prove that theteſtator did ? 
mcane,hat hee ſhould be. executor or have the Legacy 
<)Barin L quidam 1515 ſufÞcient for the obtaining of the executorſbip or 
| de reb.dub,Sivo. Legacy (<). 2T=S 
—— interp.vls. Or iff oneof themappointed, be one of the reſtators 
_ familiar acquaintance,and bis friend, the other a ſtran- 
#cr : Inthjs caſe the ftranger is excluded, and the other 
()L. quembz«.ff.de admitted (d): or both of them being friends; yer if one of 
_ eond& demon. Ma" them be ioyncd in greater friendſhip with the reſtator 


ric. de conjeR. ult.vs 


Vt 
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than the other, he is tobe preferred to the executorſhip 
or legacie before the other (e). 

Or if the one of them f be of kin to the teſtator,-and 
the other not of kin,the kinſman isto be preferred(f):and 
if they be both Coſins, then I ſuppoſe that whether of 
them were to be admitted ro the adminiſtratorſhip, in 
caſe the teſtator had died inteſtarcythat he is to be admit- 
ted to the Exccutorſhip (g). | 

Or if f the diſpoſition be made ad pres cauſes, it is not 
void, by reaſon that the name is common or agreeableto 
divers. And therfore f ifthe Teſtator doth bequeath any 
thing to the Church, not cxprefling what Church hee 
doth mcanc, the diſpoſition is not void,but is to bee un- 
dcerſtood of his Pariſhchurch(b):&if the teſtator name 
a church,& there be divers churchcs ofthat name;,it isto 
be uncerſtood of his pariſh church(i) + for example the 
teſtator doth bequeath to S, Peters church in Oxford an 
hundred pound, where there be two Churches of that 
name : this diſpoſition is not void ; but the bequeſt is 
due to the teſtators pariſh church,or where he did more 
uſually reſort to pray to God, or to heare his word (k). 
And if neither.of them be his pariſh Church,neither can 
it appcare that the teſtator did more frequent the one 
than the other:or on the contrary,if both of them were 
bis pariſh Churches,for that perhaps he kept a family 
in either Pariſh,and did cqually frequent either church : 
In theſecaſes,by the opinton of ſome Wrircrs, the Le- 
gacy is to be divided betwixt the Churches (1). But by 
the opinion of the more part, it is in the power of the 
exccutor,or if the exccutor do refuſe to prove the Will, 
or that there be no executor appointed by the teftator, 
then it is in the power of the 0rdinarie, to beſtow the 
ſame Legacy on whether charch he thinketh good(m), 
as the conſideration of divers circumſtances {hall induce 
him : wherin(amongſt other things to be remembred by 
the 0r4insry ) thisis not to bee forgotten , w5delicer, 
Hh 3 whether 


(e)Simo de P:xris, 
de [nterp.ulr;yol,] i 
f,10c.n.3.Manr.de 
conic& ulc,yol.l.$ 
LIt-4.11; 
(f)L, cobzredi.S.qui 
diſcreras ff,deiu' tub 
Manric.de conic 
vit.vol.L.$.tir, 4.5 
(g)laſ.ln L.1-$, boc 
autenad Trebel. let 
3.f.Simo,de Prztis. 
de interp.ulr.yol.l.t 
f.98,n.9-Mantic, de 
conic, ult,yol.l. 4. 
ur 6.n,3,4+ 
(b)Glol,in L.quida 
it de reb.dub. Abb. in 
c.iudicante. de teſts. 
cextr.Bar.& lafinL.z 
de lacrofanecele.C, 
Gral.Thekcom-op. 
S Inſtir,q 32 ,&5$ 
Legatumyq 64.Mant, 
de coniec,ult,yol l.s 
ric.6 
(i)Bar,in L.eonditio- 
ne.S cum ita ff,de 
cond & demon, Pan. 
in c-iudicante de teſts 
extra, 
(k)Er hzc eſt com,op 
ait,lakin L, qui inſu- 
lam,ff.de yeib.ob 
Graf, Theſaur. com.op 
S.legatum,q 64, Co- 
var.in d c.mdicante 
de reſts,cxtra. _ 
(1)Barb,in d,c,iud. & 
ibi Cov.aflerens hanc 
opin.efſe veriorem. 
(m)HoſtienC.& al. in 
jad-quertopefle com 
faretur Cor, in d,c. 
jad. 1dE quoq;dic.greſ 
Theſ,com,op-& legat 
q 64.Bened.capr.tia, 
regul, &fall reg,113 
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"The ſenenth part. 


<——_—_—— 


C n)Gloſ-in dc. iudi- 
cante. Manrt.de cons 

1ec,ul.yoLL$ cit. $.n-5 
(o) ſiraquel.trat.de 
pi3rileg.piz cauſe. 

C lt Ji 

1840 decline 

Cor Gdeepile: & 
cler. gloſ.inc. fi parer 
verb pauperade icſta. 
1,6.Govyar. in c,cum 
tibi de teft,exrr, Mane 
tic.de conit&.ulc.yol 
} 8.tir.5-0.2, 
(q)Mant.dtit-5.n-2. 
(t)Panor-confil 99 | 


2.14 | 
(s)L.nulli C.dc cpil. 

& cler.d, c. judicante, 
de reſta.exrra, & glol. 
ibid, 

(t)Mant, de conict. 
vir.,yoL. 1.8, rit,5.1.2 


(u)Gem.& Fronc.in c 


er de teſta 1,6 
(5M ant.d,tit.s 0.2, 
(y )Bar.inCunum ex 
famil.S.1.ﬀ dc leg.2 
Bald-in rcp.L-1.de 
ſac I olan.eccle.C . 
Manr.d.tir, 5.N.6 
(z)Par.confi}.4 5.vol- 
_ & Mant&.rit5 ns 
(a)Angel.in L-fed & 
{+ $.6 liberisff de 
__ wd. Paris confil 26. 
vol 4.0.29. 
(b)Bar.,in,L-1 ﬀ- de 
op. leg.Bald.in rep.L, 
1.C-deſacrofa. eccle. 
Mant.de conieR. ulr. 
vol.l.8.tit.5.n,18, 19 
(c)Brook tit.execin 
116, Ctua nos ge teſt 
ext. lmclin,Clc x. 
de reſt yant.d rit,r.5 
 C&)Bald.in Lilla inſt 
f:de ber inft, Paril. 
conſil, 26. vol.4.Manr 
dc conieQulryol, tir 
S>Q,17, 


whether Pariſh is the poorer (1). 


In like manner if the teſtator f make the poore his ex- g 


ecutors,giving them the refidue of his goods: this diſpo- 
ſition is not void by reaſon of uncertaintie, for that it is a 
Teſtament 4d pias caſas (0). By the poore therefore 
in this place,is underſtood the poorc ofthe pariſh where 
the Teſtator did dwell and keep houſe(p) ; for itis like- 
ly that he did bearea great affeion tothe poore where 
be dwelled (q), eſpecially alfo if the Teſtator were buri- 

cd in the ſame place (r ), and therefore the Ordinary in 
this caſe ought to provide thatthe poore have their due, 


according to the meaning of the Teſtator (\). But if 
the T Teſtator dobequeatha certain ſumme to bee diftri- 
butcd amongſt the poore,and doe appointan Executor, 
then it is the office of that executor to diſtribute the 
ſame (tr), who in the diſtributionthereofis not neceſſari- 
ly ticd to beſtow it wholely upon the poore of that Ci- 
ty,pariſh,or place, where the teſtator did dwell (er), (vn- 
lefle the teſtator did mcanc that the ſame ſhould bee be- 
ſtowed 01+ them alone (x: ) neither is he preciſcly ticd 
to make choiſe of the pooreſt perſpns (y) ; but may uſe 
a further libertic,ſo that hee doe not abuſe the ſame (2) ; 
for he may not fo make: choice of any perſon, as 't may 
ſeeme to oppnegne the Teſtators liking and meaning(a): 
neither may he beſtow the whole legacic upon one per- 
ſonalone (b), nor upon himſclfe,nor his children,unlefle 
they be very poore (c) , nor upon ſuch perſons as will 
unthriftily ſpend it; but upon ſuch poore to whom it 
may doe good,and eſpecially ifthe kinsfolkes of the te. 
ſtator be poore,and of the ſame Pariſh where the Teſta- 
tor did dwel!,they are to be preferred (d\, 

Hereuntoit may beaddecd, that if the F teſtator make 
his kinne his exccutor,or give his goods to his kin , that 
this diſpoſition is not void, but that they which be in the 
next degree of kindred tothe teſtztor, to whom the ad- 
miniſtration of his goods were to bee committed, if = 
ha 


I9 
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had diedinteſtate, are to bee firſkadmitted tothe execy- (c)laſ.in I,.Galtus $ 


eorſhip (c),or to inioy the Legacy during their lives (f), quidam reds de lib. 
2nd after theis deaths,the other nexr of kinneto the Te 

ſtator, areto bee admitted one after another, ſuccethve. 
ly by degrees,and notaltogether (g) 3 ſaving where the 
Teſtaror doth make anothers kindred his executor, or 
doth bequeath ſome Legacic to any others kinne : for 
then they arc all ro bee admitted together, without re- 
ſpe& or degree, neerer or further ot (h) : thereafon of 
the difference 1s, becauſe the Teſtator is not preſumed 
to carry an <quall affcRion towards cvery of his owne 
kinne, but ro him that is ncercr of kinne greater love, 

and to him thatis further off, leſſer: and therefore of 
his owne kindred the beſt beloved is firſt preferred, 

which in <qualitic of good wil, is not preſumed towards 

anothers kindred,and therefore they are admitted with- 

out difference (i). 

It hath not onely beene a queſtion amongſt the beſt 
Lawyers in this Land, whether the mother bee of kinne 
to her childe *, but after much diſputation, it hath bin 
alſoadiudged for the negative, vis. That the mother 
is not of kinne to herchilde, as appearcethin the caſe, 
commonly knowne by the name of the Duke of Suf- 
folkes caſe, very famous in many bookes, * , (though 
more famous for the rarcneſle than for ſoundnes) which 
caſe was this; In the reigne of King Edwardthefixth, 
Charles Duke of Suffolke, having iflue a ſonne by one 


venter, and a daughter by another venter, made his laſt 


Wil,, wherein he deuiſed goods to his ſonne , and ſo 
died. After whoſe death, the ſonne died alſo inteſtate, 
without wife, and without iſſue, His mother and his 
ſiſter by the fathers ſide, (for {hee was borne of the for- 
mer venter)then living- The mother tooke the Admi. 
niſtration of her ſonnes goods,according to the ſtatute ?, 
whereby it is ena&ted,that in caſe any perſon dye inte- 
ſtate, the adminiſtration of his goods (hall be commit- 
Hh 4 ted 


& poſthu. Tiraquel.de 
rec ligriager.$, It 
glofl,: 2.Graf.Theſ, 
com op. 5 Inſtitutio, 
q9.:0,n.12.Bart.in L 
{1 coatingar {f,de Reb 
dub-q.pen, 
(f)Bar.in Licum ira; 
$11: ff, de leg-a.Pariſ. 
coubl.49,yohz,Grafl 
1 hel.com,op $ legar. 
q 41+ & $ fidei come 
wiſſum,q.1s. 
(g) Paul, deCaftro, 
in d L,icum ira, $ fid? 
comm:flo. Cuius op* 
com. eſt urrefert Pars 
confil 11 n,:8.yol.g 
Covar.in c, Ranutius 
S 2 Gereſt. extra Graſ 
Thef.com.cp $ fidei 
commiſſum, q. 6 
(b)Barin LG cog- 
nuris:ff de rebdub, 
5:mo de Przris,de 
interp.ulr vol, l, 3,f gt 
n.28.Graff-Tbel conn 
op.$ Inſtitutio q 20, 
n 10.Jak.in L Gallus, 
S quidam re&@ ff, de 
I & poſthu-n 28 
(1)Bar.& Simo.de 
P: #ris,ubi ſupra» 
(1) Brook Abridgs 
tit-admiviſtr.n, 47 
(2)Brook ubi lupra 
Dom. Cokc,] 3oin 
Ratclitts caſe, cum 
{imilib, 


(3)StaH 8,4n.21.c.5* 
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ted tothe next of kin, &c. The adminiſtration being thus 
granted tothe mother,the ſiſter by the father ſide, doth 
commence ſuir before the eccleſiaſticall Indge, preten- 
ding herſelf to be next of kin,and the mother not of kin 
at all tothe party decealed,and therefore delireth the ad- 
miniſtration formerly granted tothe mother to be revo- 
| ked,and to be committed vnto her,as next of kin to the 
c oP 4 nr deceaſed,by force of the ſaid ſtatute *. 
| hifopen T7 Hereupon the moſt learned, as well in the Lawes of 
this Realme,as in the Civill Law,were conſulted. Firſt, 
whether an adminiſtration once granted, might aftcr- 
wards bee revoked ? whereunto they all agreed that it 
might.. Secondly,whetherthe mother-were next of kin 
to her ſonne, whereuntonot onely the temporal! Law- 
yers, but alſo the Civilians (as it is reported) were of 
this opinion,that {he was not of kinneto her own ſonne, 
Whecreupon by diffinitive judgement ofthe Court, the 
former Adminiſtration granted to the mother, was revo- 
ked,and anew adminiſtration granted to the ſiſter, albe- 
it ſhe were of the halfe b!oud to the deceaſed, Accor- 
ding to this Indgement, divers other Adminiſtrations 
were granted, from the mothers, to the brethren and ſi- 
ſers,as next of kinne to them dying inteſtate, for divers 
{5 Vehnti incaſu in-  Feares after 5 The reaſons which moved the temporall 
rer Brown & Shel. T awyers to be of this minde,that the mother ſhould not 
fon, enm®l'% © beof kinneto her owne childe, were eſpecially theſe: firſt, 
. becauſe thereis aground or principle in their law, that 
{s)Litkeron Te- . 
nares, 1.f.1. lands cannot lincally-aſcend but deſcend © + whereupon 
(7)Brook Abridg.tit» they concluded,that goods and chattels mighe lincally 


5rd uy deſcend,bur ner aſcend 7. Secondly, becauſe howſoever 
(g.)2rooke ybi ſupra children be of the bloud or ſeed of their parents, yet arc 
poſt Iidur. | not parents of the bloud-or feed of their children, for ſo 


they write. Ziberi ſum; de ſanpuine pairis fy mami ; ſed 

pater os mater non ſunt de ſanguine liberorum*, Thirdly, 

| becauſe the father,the mother,& the childe,though they 

be three perſons, yet are they but nwe cars ?,ne flcth, & 
conſequently no degree of kindred — ﬀ 

XV hae 
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What might be the reaſons, whereby the Civilians 
were moved, to be of the ſame opinion,thatthe mother 
was not of kinne to her childe; I cannot calily conceive, 
unlefle it were this, viz, Mater 197 Humerdt nr inter cOn- 
ſanzaineos (10),or unleſle it were, the ancient law ofthe (22) Bald,inL.. ule, 

Iverables, whereby the moth luded from cy, 05d; Genit 
twelvetables, whereby the mother was excluded from (7) janet. ben de 


fucceeding in the inheritance of her ſonne, or daugh- CES in Princ, 
—_ , tz) Linleton,folt, 
ter (11). Thus was the judgement in this caſe, and theſe © 2)Inflit d.civdes. 


were the chiefe reaſons thereof, which reaſons not being C.Terill. in Princ. 


very ſtrong, the judgement could not be very ſound. For (14) Iniro civitaris, 
firſt, thoughit be amaxime, in the laws of this Realme, |; uberneremu 
that lands cannot lineally aſcend, from the childeto the nnllz ſeriptz fuerune 
parents (12), (which maxime ſeemeth alſo to ſavour of _— ahints; 
the law of the twelve tables (13), being the moſt anci. tus crant, 4nno 26 
ent part of the Civill law written (14) ) whereby (as I > urhe nog 
have ſaid) the nrother was forbidden to ſucceed in the ſunt legen.09,tob rt. 


inheritance of her childe (15 ), yer nevertheleſſe,ir doth rum.L.z.f, de crigin, 
not thereby follow,that Parents, be not of kinne to their TG Lit, 
children, becauſe they cannot ſucceed them inthe inhe» Texcl. in Princ. * 
ritance, no more than the childe, ccafeth to be of kinne 
to his Parents, when he is diſherited or barred to ſuc- 
ceed in the inheritance. And touching the law of thoſe 
eweluc tables, it was not onely thereby ordained;, that 
the mother ſhould not ſucceed, in the inheritance of her 
children , but likewiſe, that the children ſhould not fuc- 
ceed,in the inheritance oftheir mother (16), which pro- 
hibition notwithſtanding the kindred, ſtill remained en- 
tire betwixt the Parents and their children Fine & in- (,,1mgirde graci 
FL (19). : bus cegnar.$. 1, lib.y. 
And ſo much doth Mr. Zitrleton (no lefſe hononra- F+ aki, degrad. aff; 
ble for his profound knowledge in the lawes of this 
Realme, than authenticall for his antiquity) plainly ac- 
knowledge, towit,that the Parentis more nigh'of bloud - 
unto the childe, than the Viicle (18), notwithſtanding (,4)rivewn.Te. 
thatground in theirlaw, namely that inheritance cannot ourcsfol.z, 


lineally aſcend. Vhich concluſion is alfo Rn” 
$ 


(16) Ibidem, 
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(19) Inſtir,rit. de gra- 
cognat.$ I, Adde & 
perluſtr.2rborem con- 
ſanguiniracis in hae 
lib, 4. decrer, dep, & 
Io, And. l-Aur, cum 
commentar. ſuper ar- 
bore cenſang. —- 
(30) Brook,abrid.rit, 
adminiſtr.n 49. Co- 
var,deſponſal. par, 2. 
£.6.8.6.n. 3. 

(u1) L.1,fde grad. 
aff in Prine, Melc!» 
Kling,traQ. de cauſl. 
matrimon.fal. 46 Le- 
Qur.lo,And. cum c6- 
mentar, ad arborem 
conſang, Covar. ubi 
ſupra, n.2, 

C22) Vide ſupra in 
communi ſtipite Je« 
Qur, Io, And. ad ar- 
borem conſang. cam 
comment. Philipp. 
Meclanc:. de arb, conf. 
Kling. ubi ſupra. 


(23). And. Melchior 
Kling. Phil. Melanch, 
& Georg. Major. de 
* arbor,conſang. tam 
civil: quam can, 
(24) L.t.f.undeco- 
gnar,Rebuft, in Lin 
vulgari, ff. de verb. 
fgnif. 

(25) Io,And. & Geo, 
Major, ubi ſupra. 
(26) Io.And Phil. 
Mclan.& Georg. Ma- 
yor in ſuis eraQtaribus, 
de conlang, & aff, Ali- 
as definin>nes,videre 
licer apudalios aurho- 
res,veJuti apud Hoſti: 
enſ in ſumma cod. 
tir Coyar. rraR, de 
iponſal.a--part,c,6.5. 
6. Przxpoſ. in tir. de 
conſang, & aff, & de 


the civill law, bcing much more ancient than old Zizrrle- 
row, whereby it is manifeſt, that as the ſonne and the 
daughter be in the firſt degree of kindred,in the line def- 
cendent; (o the father and mother be in the firſt degree 
of kindred, in the lineaſcendent (19). 

Touching the ſecond reaſon, although it be truc,that 
children be of the bloud or fced of their Parents ; bur 
that the Parents, arc not of the bloud of their chil- 
dren (20) : yctdoth it not follow, that Parents are not 
therefore of kinne to their children, becauſe they ſpring 
not out of their bloud, nor deſcend from their loynes, 
for the brother doth not ſpring from the bloud , nor 
deſcend from the loynes of his brother, but both of them 
ſpring from the bloud and ſeed of their father (21); as 
two branches from one root or ſtocke z and yet who can 
denic them to be of kinne the one to the other ? So then 
itis ſufficient for kindred to agree #» ter8i9(22), or to 
flow from one fountaine,or grow from one root,though 
one of them do neither flow nor grow out of the other, 
ifyou enquire, how then doth the father and his ſonne, 
or the mother and her daughter, grow from one and 
the ſame ſtocke or root ? you muſt underſtand, that the 
common ſtocke or root, from whence not onely the fa- 
ther and mother, bur alſo their ſonnes and daughters do 
grow, is the Grandfather. So did Iſaac and 1ac0b allo, 
ſpring from the loynes of Abrehaw, viz. Iſaac the ſonne 
xmmediatly, and «cob the grand childe mediatly , the 
one in the firſt degree, and the other in the ſecond de- 
gree, to Abraham, being the common ſtocke to them 
both, and to their poſteritic (23). Hence it is, that Cog- 
#ati Or A gnati be fo called queſi ab ano nati (24), and 
conſangninites, quaſi ſanguing unitas (15) ; And hence 
it is, that conſanguinitie or kindred is defined to be v1n- 
calum per ſonarum, ab eodems ſtipite deſcendentium,carna- 
{i propagatione contracium (26). A bond of perſons knit 


bore conlang. de quorum controverfiis magnopere non laboro, 
tOgce 
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together by bloud or carnall propagation , deſcending 
from one ſtocke., 

Whereby it may be concluded, that Parents be of 
Linne to their children, like as 1/a«c was to 7eco6 , for 
that they both came of the ſeed of _4brehem, and con- 
ſequeatly that the mothers of kinne to her childe, not. 
withſtanding ſhe ſpring not from his bloud , becauſe 
they both ſprang out of one common ſtocke, being her 
father and her childes Grandfather. And therefore by 
the laws of this Realme if a man dye ſeaſed of lands, 
holden in ſoccage, his heire being within the age of 
un Young, In this on nog =p ſhall —_ the | 
wardſhip of her ſonne, as being next of kinne,to whom 
_ the CD carant deſcend 2"%g $A —_— 

Touching the third reaſon, it is more feeble than cj. H.3. | 
ther of che former, for although ir may not be denied, 
but that the father and mother, being man and wife, arc 
#na caro (38), one flc{h; yetit is not to be granted, that- (38) Gen.z. uz, 
che Parents and their children are one fleſh , otherwiſe Mank. 19.5, 
then asthey agree inathird , by proceeding from one 
root,asis aforeſaid. Or if it were granted that they were 
vws cero, and conſequently no degree of kindred be- _ ... s 
twixt them, by this argument, as Parents ſhould not be ni 1 
of kinne to their children , becauſe they are both one 
fleſh ; ſo children ſhould hot be of kinne to their Pa--,. 
pr by the lame reaſon , being commune 4rgumens' © 
7193 (29). | | (a9) Argumentum 
Now as touching the reaſons, which-peradventure bb vr re» 
did induce the Civilians to be of opinionthat the mo- [pudverur quo quis 
ther was not of kinne to her childe, true it is that the wyladiowopularur, 
mother is not propertly 4 qparryr _ conſangut- ay wb 
eos (30), becaulg. properly and ſtrialy, conſanguiret c,o1paild.in x. 
doth wo Pais > x. pO which beof pe y the & Gvetb 6 — xp 


fathers fide (31), whereby we may underſtand that this (3')Franine.ſciane + 
Engliſh word ine, is morc large than the Latine word wt —peg = , 
conſanguinti, which thing is ſo well knowne to the _ 
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(32) Diftio conſan- 
guinicas proprie ſum- 
pra, non Cegnatos 
ſed Agnatos cowpre- 
hendit. At communi 
loquendi uſu comples 
Rirur eriam ex fzmi- 
nio ſexuconz Alex, & 
Franc. ubi 
(z3)Inftit. de S, CG. 
Terril. in Prince. | 
(34) De raritione ju- 
ris civilis in deferen- 
da Matti, ſucceſſioue 
flii inteſtati, & E c6- 
tra, Videas velim 
Minfing de S.C.Ter- 
eil,li. 3, Infticur. 
(35) lure Novellarſi_ 
in univcrſum taturu 
eſt, parri, Marriq;,pa- 
riter deferri luccefiio, 
fliorum fine liberis 
decedentium,fimulq; 
cuw iis, admirti fra- 
rres,{ororelq; ex u- 


eroq; Parente. & cone. 


ſeq, dehzred.ab in- 
reſtat. Anthen: 

(36) Brook.tit.admi- 
niſtr.n,47.Cakinter 
Browne & Shelton. _ 
(37) ſuxraditt. Nos 
vel, de hared.ab in- 
reſtar,S. 1 igitur. 
(38) Stat. H, 8,4n.21, 
C. Fo 


(a9) Per ds. (i igt- 
tur: de hzred, abin- 
reſtar. Novell. - 
(40) D D.in L;cuan 
ita.$.fin.ff,delega.2+ 
Grafi.Theſaur com. 
opin.$, dei commikſ; 
q-16, 


ned in that law , as I donbt whether this were any of 
their reaſons of denying the mother to be of kinne to her 
childe (33), And albcit the moſt ancient law of the 
twcluc tables, was very ſevere againſt themother and her 
children, and did mutually expell them both, #r »equz- 
dem inter matrem, filium, filiamve, ultro citreque here- 
ditatis capiende ins dares (33). Sothat neither ſhe ſhould 
ſucceed them,nor they her in the inheritance. Yet upon 
better conſaderation, by the clemencie of the honorable 
Pretor, and pictie of ſucceeding Empcerours , was this 
rigorous law ofthe twelue tables altered (34), and the 
mother admitted toſtccecd her children 4d ſolatinm 5- 
berorum «miſ/orum,tor comfort and in recompence of 
the loſle of her children (35). 

The reaſons of this judgement being thus removed, 
it is now timeto conſider what became of the judgement 
it felfe, True it is, that in thoſe dayes, this example did 
ſo much prevaile, that many judgements paſſed accor- 
dingly, upon the like caſe (36), but yet in proceſle of 
time, the truth prevailed, (for what is ſtronger than 
truth?) and the mother every where adiudged, to be of 
kinne toherchilde (37), who dying inteftate, and with- 
out iſſue, the adminiſtration of his goods may be com- 
mitted unto her (if the Ordinarie in difcretion ſo thinke 
good) as next of kinne, according to the Statute (38): | 
Or ifhe do not dyc inteſtate, but maketh his kinne his 
executor, or doth bequeath the reſidue of his goods to 
his kinne, the mother in this caſe (where there is no 
children) is to be admitted executor, and to enioy the 
_ as next of kinne to her childe (39) during her 
life, and after her death the other next of kinne (40). 
But if the teſtator do not bequeath his goods to his 
kinne, but to the next of his kinne, nor make his kirnc 
executor, but the next of his kinne, the mother bing - 
next of kinne (where the teſtator dyeth without iſſue) 
{hall be his executor ſimply, and enioy all his goods,not 

onely 
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onely for her life, but diſpoſe thereof at her death co 
whom ſhe will. 


Vncertaintie ariſing by reaſon of alternativeor 
. difiunRiue ſpeech, | 


1 Theexecutor ſaying, 1 make A.or B.executorit is as 
ifhe had ſaid, Imake A. and B. execmtor. 
2 What if the teſtator be more affet#ed to the one thay to 
the other. | 
3 What if the eleftiow be referred. | 
4 What if the one be capable, the other nos. 


P IX; 


Ez Hc alternative j. or diliunQive ſpeech of 

the teſtator, in making executors, or dif- 

' poling of any legacie, doth not hurt the 

teſtament (a) : And therefore if the te- (5)L.cum quidam.c+ 
f Ty ſtator ſay, I make A. or B. my executors, © '*® byrit. 

. or I bequeathto ſuch or ſucha perſon, a hundred pound: 

f this diſpoſition is not voide , but both of them {ball be 

; admitted executor,and both of them obtaine the legacic, 


E to be divided berwixt them (b). b)d.L, ”"_ 

X And albeit, atthe firſt there was great diſſention and 2D. ididem. * 

k conflias in opinions abounr this queſtion , at laſt it was 

s eſtabliſhed for law, that this word (07) in favour of te. 

_ ſtaments, ſhould be taken for (and (c),) when it is ſo (c) Text.ind.L com 

- placed betwixt two perſons, as it may ſeeme to miniſter qvidam. 

© doubt to the hearer, of whether perſon the teftator did WE 

T meane (d) : And therefore the teſtator ſaying, I make (4) 5.melivs in d, L; 

): A. or B, my executor, it is in _effcR, as if he had ſaid, ] cum quidaw, + 

" make A.and B, executors (c), &c, VVhich concluſion (4) 4 5 metine, 
notwithſtanding is ſometimes limited, and one onely of _ : 
8 - the perſons is to be admitted. | '< 


c) 2: Thefirftlimiration is, when the teſtator doth bearc 
- more: 


7 -> - na of Yu 
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(f) Ripa, inc, inter 
cx: cras.dereſcrip.cx- 
tra n.54,Pariſ. confi], 
21.yvol.1,1ul Clar.$. 
reſten,q, $0. 1.5. 


(g) L.cum parer $.3 
rc,ff de leg.2.Bald.in 
c,t. de coqui fibi & 
hered.ſuis.lib. fcud. 
lui.Clar.d q 8o,n 5. 


(b) Iain L.Gallus.$ 
quidam reae, i de lj. 
& poſthu. Clar. $. - 
retm q.30.n.6, quz 
opinio ab omnibus 
Juris interpeſt recep» 
rta,ait Clar.cod,n.6. 


(1) Lf Titio.aut Se- 
rio.de leg. 2. L. ur, 
S cumquidi. de rcb, 
dub, ff, | 


(k) laſ in L cum qui» . 
dam C,de verb.fgni. . 
limi.5.quippe qui ali- 


as habec inco loco 
 iſtivs regulz jimirt= 
riones. 


more affeion tothe one than tothe other ; for then he 
to whom the teſtator beareth more affeRion , is ro be 
preferred before the other (f) : For example; the teſta- 
tor faith, I make my brother, or his children, my cxc- 
cutors,or I bequeath tomy brother,or his children,ſuch 
a thing : In th:s caſc, for as much as the teſtator is pre- 
ſumed to carrie a greater love to his brother than to bis 
brothers children, he ſhall firſt be admitted to the exe- 
cutorſhip, and obtaine the legacie, and enjoy' the ſame 
during his life, and after his deceaſe, his children then 
ſhall be admitred (g). Butthis nnequall order of affeRi- 
on hath not ſuch unequall effe& when the teſtator doth 
make his brother and his children executors, by this 
word £14, or with, as before hath beene declared , for 
then they be all admitted equally , and not ſucceffive- 
ly (h). 

: - SR is, whent authoritie is granted to 
another of making ele&ion : For example , the teſtator 
maketh his executors A. or B. whom the Ordinaric ſhall 
chuſe, or giveth an hundred pound to A, or B. whom 
the executor (hall chuſe. In this caſe, this difiunRive or, 
ſtanderh properly , and is not changed into a conjun- 
Rive: and ſo eleRion being madeof the one, the other is 
excluded (i). 

Another limitation is, when f the one of the perſons 
1s not capable of the exccutorſhip or legacie : for then 
alſo the diſtunQive ſtanderh properly, and the other per- 
ſon alone ſhall obtaine theexecutorſhip or legacie (k). 


" Of uncertaintie reſpeRing the thing bequeathed. = 
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1 Whauher uncertaintie by reaſon of ceneralitic in the 
thing bequeathed, doth make voyd the © LPR 

2 Whether the diſpoſition be voyd, when that i bequea- 
thed which ofthe Logitians is called Specics. 

2 Whether the Legacie of wine or corne, nv quaniitie 

Th being 
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being expreſſed, be veyd, 
4 By tbe equity of the Eccleſieſticall Laws, uncertaine te- 
ſtaments are ſaved from deſiruttion. 
5 Who ought to chuſe where a legacie « given generally, 
the executor, or the leeatarie. 
6 The manner of ele(Fion. 
2 Of Legataries, who muſt chuſe firſt. 
8 Of collegataries diſſenting amongſt themſelves, what 
meanes wio be uſed. 


KEY 


Hat the diſpoſition or bequeſt is ſome. 
- times overthrowne or deſtitute of effet 
& > by tcaſon of the uncertaintie of the thing 
© bequeathed, may appeare by that which 

ZRLET & | ath been already ſpoken of, errorin the 
thing bequeathed (a) : for by what meanes the teſtator 


ſpcRing the thing bequeathed, and namely whether the 


( a) Supre ea1. parte: 
Ss 5» 


uncertaintie growing by occaſion of generalitie , make - 


voyd the bequeſt or nor. 

Firſt, when f any thing is bequeathed under ſuch pe. 
nerall words, that the meaning of the teſtator is uns 
knowne, the difpoſition remaincth without effe& : as 
when the tcſtator ſaith, 7 4s beqneath ſomething, or 1 be. 
queath 4 ſubſtance, or I bequeath a body, or aliving cres- 
1wre (b), for that which the Logitians call genes, cither 
ceneralifiimum, Or ſubalternum being bequeathed, the 
executor is ſaid to be dclivercd, if he give but a picce of 
Bread, ora Flie (c). - 


(b)GlcN,& DD.ia L. 
legaro generaliter. & 
L.fi dowus.ff deleg.1 
(c) Accurſ,Bar.& 0, 
muniter DD. ind.L, 
legato. quamvis Zafi- 
us In d L.& lo.Rub. 

Iib,e.ſenrentiarum.c, 
14.dicunt inuriſequy- 
demefie Jegarurn, n& 


camen quia hz1es dando quid minimum hberetur,fſed quiz effuſum adeo & incertum eſt Iegarumy 
us inutilem, potius quam utilem sRum, concipere voluille, teftator intelligatur, 


If 
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— Ii the + teſtator bequeath ſuch a thing, which in Lo- 
(4) Quod cnimdiz= picke is called ſpecies (d), and in Law gene, then we are 
—mephnncky nos ro conſider whether the ſame thing do receive his limits 
quemadmodum & = of y4rwre, as an horſe, a tree, &c. or of men, as a ſhip,a 
{pecies dicirur 2juriſ* 13014 chaine;or of weight,uwmber or meaſure,as lead,mos 
conlulris, id qued Di- | 3 
aledici appellant in« 3EY, Wheat (c), &c. 
dividuum, Minſing.in [q the firſt caſe, viz. if the teſtator bequeath an horſe, 


—_— in". the bequeſt is good, whether the teſtaror have any or 


Ce) Zal.lib.c, Sing.re- NON (t). | | 
ſponſ.in princ. n- 33- Tn the ſecond caſe,viz.if the teſtator bequeath a ſhip, 


Mi fir +1 d, $. fi . 6 » 
peneralner] ' or 4 gold chaine, by the common opinion of Writers, 


(t) Bar,Pavl de Caft. the legacie is void (8), unlcſle the teſtator have a ſhip, 
& omnes DoQores . ye apy 
wb Lo featend or a chaine. But others are of opinion that the legacie is 


(z) Angel: & Alex, in good, although the teſtator have no ſhip or chaine (h): 
. a _— and this opinion ſeemeth more reaſonable, and more a- 


awp!.2.8:3, Bar. & grecable to theequity of the Eccleſiaſticall laws (i);cſpe- 


Lan. Dec. in L. quod cially if the teſtator knewthat he had no ſhip, or chaine 
_—k *®N- gf his owne, when he made his Will. 


(h) Zaſ.Sing,ineeLli, In the third caſe, viz. if the teſtitor do bequeath /ead, 
1.0 42.43, X or mmey, or wheat, not exprefiing the quantitie, the be- 


Peckius de tefa,cor: : _—_ 
welis.els. Minſin, quelt is unprofitable, becauſe of the great uncertaintie: 


Bo k, a {; generalit ar leaſt it ſeemeth the executor is delivered by delivering 
Claud can uncutag A VETY little (k). Howbeit if the legacie conſiſting in 


ali, de quibus Pecki» Weight, number or meaſure, be diſpoſed for the pertor- 


us,in d. c.26, qui hanc ; : 
nt i E MAance of ſome at, or other certaine conſideration,as for 


defendunt in re magis the building of fome bridge,or amending of high WayYCcs, 


—P —_— > or for the education oralimentation of ſome perſon, or 
M z E at . . * - . 
Gufſ.e [twig maintaining him at ſtudy,or for the relicfe of the poore, 


' 61n.4infw= _ or forthe repairing of the Church, or for other like uſes: 

(Tam T9 Intheſe cafes the legacie ignor voyd, albeit no quantitic 
n L. ita ftipulat us | . 

de verh Ib oF be expreſſed : for fo much is underſtood to be diſpoſed, 
(t) L,nummis f, de as may fatisfic or anſwer that purpoſe , whereunto it is 
leg.z.Gloff.in d, Ls inted, and h P fideri *e WC. 
Negtbo, appointed, and as the Ordmary conſidering the nece 
( ZxCinL. ira ftipu- tie of the thing, and the ab'litie of the teſtator, and the 
htus de verb ob n. continnance of the gift, ſhall deeme convenient (1). 
I14.16.STRipaincar, 
L n4:9.20.21.&c. Moreover by the equity of the laws eccleſiaſticell, not 


onely 


a 


_ 


LE 
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— 


onely the Legacy generalof things conſiſting in weight, 
number or meaſure,as of Wine, of Oyle,of corn,of iron, (m)Archid.inc, ſane 


of Braſſe,mony,&c* is good and availcable, without any nonnulli, x. q,Abb.in * 
c,t.de dec,extr.glof. 


uanticy expreſſed by the Teſtator, which quantity is | | 
adn be lefr + the diſcretion of the b, diner ro Fer 
bee limited by him as due circumſtances ſhall induce (7 Velni fi animal 
him (m) : bur alſo by the ſame f equitie, it ſeemerh that L"Traich.f deverb 
thegenerall Legacy even ofthar whichthe Logirians cal 9%.n-11.Archid in c, 
genus, (which may be verified of things diffcrent in kind) )Zaf abi fupen = 


is not void(n);bur itisto be certified & declared by the L. Gira Hipularus, f, 
. ! | _ Ce yerb. ob, & ibj A« 
Ordinary, according to the eſtate of perſons, the com- |" = atojs 


mon cauſe, and whatſoever may bee colle&ed by other (p)zC & Ripa. in 4* 
circumſtances (0) : much lefſe is the Legacy void, where £- vita tipularus. 

the Teſtator doth bequeath a certaine quantity of corn, NERO 
or wine,or other things,conſiſting in number,weight,or 5:. inprin. Lanc. L 


mecaſure,not expreffing the kinde of Corne,viz. Wheat, > opt 


Ric,or Barlic,or of VWine,viz. White,Seck, or Clarct(p). (r) Glol. in L. lucio. 
Here it may be demanded, 1y/ho ſbal  chuſe,where the - pe & hc 0- 
Legacy isgenerall, the Exccutor or Legatary ? To this efleGraſlo d 81 ww. 


queſtion thus : if the Teſtator docexpreſſcly grant the rum.q.6.,mz, 
cletion,the doubt is eaſily anſwered : hee to whom the ©? Favs ety. 100 49 
ele&ion is granted (q).  Zaſ &alitgin 6.L, lega- 


| 6 1or.t to, quorum opinio 
If thexe be no exprelle grant made by the teſtator,then commanis eſt, wr per 


if the words of the diſpoſition be direZed ro the legatary, Graſubilop. 
as if the teſtator ſhal ſay,T wil that A.B.ſhal have a horſ (:)Slot.Alex.lal zi, 


i Cf; iad,L 1 4 
the cleion belongs to the legatary(r); but if the words |; on BMns 


of the diſpoſition be diretFed to theexecutor:as if the te- ti communis eſt, ait 
iy .P, horſ, ral.d. q. 62 n.3. 
ſtatorſay,l wil char my cxecutorglvec to A.P.1 then (n)laſin d. L, legato 


the cle&ion appertains to the executor ({). If the words zo Grid g, 6:5, 


be #ot directed tothe exicutor nor tothe Legatary,it is an- 3-verb.aut yers, con» 
rrarium Minſing.inds 


ſwercd,that if thething bequeathed have his limits aſhp- Penn. ops 
ned of Natwre,then the cleAion is inthe legatary,in caſe ſedprior opinio eft 
5 IT c:mmunis, ur pe 
ſuch things be extit among the teſtators goods:& in coſe km oT 
there be no ſuch extant,theelc&ion is in the executor(t). (3)t.1 &4.f, de Tri. 


. thing bequeathed be limited by man, tic-vin. & olco leg: 
Bur if ſo be that the thing beq 4 SI s 


thecle&ion doth appertain to the executor(u):S&lo itts |, 
of things conſiſting in number, weight, or meaſure (x), 
_ I1 albeir 
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(y)Arqthzec opinio 
communiter appro- 
barur,five reft, decer- 
to ſcaſerir, five non 
ut per Grof, ubi lupr, 
qui camen diſtinguic. 
(z)Minl.ind,$.f ge- 
necaliter,n,7 Zal.ind 
' L.legato,in fin, 
{8 Glofl.ia L. 6 quis 
io $.fi quisplurcs 
f.djeg.1.2-ſ1nd.L 
Iegar.general,n-13. 
34.Minfing,in dS fi 
Leneraliter,n.6 
v)L.G ſeryus, $ cum 
hemo f deleg.1- 
Zal.in d.L.lcgar.n,r4 
(c)L..tt de on, 
leg & Welenb, in c- 
und 1it.n,t per Lin 
reſt de xcg.,hur i,ere- 
gione ſtar Zaſl, (ci. 
bens,quod etiarf1 be- 
gatario darur optio, 
20N t11men Optima, 
{cd mediocria ſunt 
eligenda.ind,L.leg. 


n.tz, 
(d)DD.in d.L.Jegaro 
Covyar.inc.iud,dcreſt 
exir.n,z.& hocin cu- 
bitat,in ſpec.Sed in 
quanth at:bus &in 
lummis, qq, minimum 
eſt dcberiintelligiur, 
f Caſtrenfi credamus 
ind Llegar.n.g,Ver- 
aunin hu fmods le- 
gar.ſervandum ef} bo- 
ni viti arbirrwum, Ar- 
c>:d inc, nonnulli 
ſunt. q.1 Abb.r1.in 
c.1,de dec, extra. 6. 
(c) Zaſ, in d.L lega- 
r0 N22 poſteuIcfl. 
ib:dem, 


albcit there be of rhoſe things extant amongſt the goods 
of the deceaſed(y),much more if there benone excant(z) 

Provided f alwaies, that of thoſe things which be ex- 
tant,the legarary having the benefit of eleRion,muſt not 
chuſe the very beſt (a),unlefſe there be no more but two 
of the things cxtane (for then hee may chuſe the ber- 
ter (b),or unleſlc the teſtator do grant eleRion,for then 
he may chuſe the beſt (c); And likewiſe on the contra - 
ry part, where the eleion belongeth rothe executor, he 
may not obtrude to the Legatary , the very worſt of 
thoſe things which be extant in the patrimony(d) : and 
whereas there be not any ſuch things amongſt the teſta- 
tors goods, the executor muſt provide ſome competent 
thing (e). | 

Furchermore,it is to be remembred,thar ifthe teſtator 
having two things, whereof the one is much better than 


the other(be icfor example two horſes) do bequeath to 


two perſons cither of then a horſc,he that is firſt named 
in the teſtament may firſt chuſe (f). 

Finally,this is not to be omitted, That if the f Legata- 
ries diſſent about the eleAion of the thing bequeathed, 
this controverſic is to bee decided by lot;ifit bee not o- 
therwiſe reſolved who in that choiſe is to bee prefer- 
red (p)- | 

Having declared by the caſes formerly propounded, 
whether uncertaintie in reſpe& of generalitic,make voyd 
the diſpoſition or bequeſt of the Teſtaror or not. For as 
much as there bee other generall words ufvall in Tefta- 
ments,as goods and chartels, moueable, and unmovea- 
ble, the generality whereof is aprto breed queſtion and 
contention, Therefore for the clearing of doubts and a- 
voicing of ſuirs, which otherwiſe might inſue abour the 
meaning of the Teſtator by thoſe generall words; I have 


(f)Ber.in L qui duos fi.de Jeg. 1.quz ſententia communirer approbRuryur refert Gra d,$ lepatum 
q.6:.infim (g) Opnuws laſtic,de Lega, \ 


ehought 
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thought good to deliuer the ſeveral! ſignification of eve- 
ry of the {aid words particularly, wherby it may appeare 
what is, or is not due to the Legarary by force of the 
ſayd words,or any of them, 

Touching the word, Boza, Goods, albeit inthe expli- 
cation thereof the Civillians doe make mention of the 
Philoſophers threefold diviſion,viz. Bone ſent vel a- 
nimiuel corporsuel Fortiane (14) : that good things | 
be cither of the minde,or of the body,or of Fortune, as (61 le obo , 
vertue,health,and wealth : whereof the firſt is morall ; bonor. de verb.Ge.f 
the ſecond,naturall ; and the third,caſuall (42) ; yer ne- C 44 HEY 
verthelciſe,foraſmuch as this our preſent diſcourſe is not OO IE 
Philoſophical] bur Legall,the ſubic which wee intend 
to proſecute, is goods of the laſt kinde , which uſually 
men call, the goods of Fortune, but improperly, beeing 
intruth his good gifts, who is the giver of all goodneſlc, 
and whoſe is the carth and al that therein is (43) ; and (4;)%Gl 24rerfs, 
who alone ſctteth vp one, and pulleth downe ano- | 
ther (44), making rich or poore at his good will and (44) PLygng-R $ 
pleaſure (45), Bur before we come to ſhew what is ſig- (49/06 raavma 
nified by Goods in a mans laſt Will and Teſtament, it is 
fit to conſider, how it is taken both in the Civill Law, 
and in the Lawes of this Realme; 

By 200d: therefore the Civill Law doth oftentimes 
underſtand, not onely thoſe things whercof a man is 
owner,or whereof he is iulily poſſeſied,as Lands, Leales, 
and other perſonall or corporall goods, but alſo thoſe 
things which belong unto him,cither corporal or incor. 
porall,for the which he may have a lawfull ation, as 
debts due unto him (46) by contra or obligation, arr 

Secondly,by goods the Law civill doth ſometimes un- "MF ; 
derſtand a mans wholceſtate both actively and paſſively 
ſo as his ſucceſlor univerſall,called Hzres,ſhallnot onely 

inioy all his goods , but ſhal be likewiſe chargeable to | 

pay all his debts 47.  (47)L,Bonor. 208.ﬀ, 
Thirdly,by the word Goods, the ſame Law doth vn- & 100g DU.ib, 
Ii 2 derſtand 
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(48 )L-ſubfignar, $ 
Lon f.de verb.fign, 


(49)Kirch, verb, Car. 

fol.z 4 
(50)D.Cowel traft. 
de veck. interpr verb. 
Catrals.al:as Chats 
($1)Kitchubi ſupra, 
($S1)Terms of Law, 
ver.choſei ARtion 
Nif ultra donationem 
bonor. accedat awpli- 
or auQoritas pro de- 
biris recuperandis. 

; Weſt.Symb . $ 43 $- 
(53)D. Cowell tra8. 
de verb.interp. verb. 
Catrals, 
($4)Termes of Law, 
verb.Charnels . 
(55)|bidem. 
(5*)Kirch,f'32,verb; 
Cartall-, 


{ 57)Kirch.ubi fpra 


($8)D.Comel.de in- 


rerpret.yerb,verbo 
Cartals; | 


derſtand no more but only a mans clear goods, his debts 
deduRted®. 

By the Lawes of this Realme,in Deedsand contra 
among theliving, the word Goods is otherwiſc under- 
ſtood,comprehending ſuch things as be cither with, or 
without lite, as a horſe, or a bed #?, &c, But ncither 
ſuch rhings as be of the nature of free-hold *, nor Lea- 
ſes for yeares **, much leſſe for lives,nor things in ai. 
0n,as a debt upon a promiſe or obligation *?. 

The next word to be conſidered, isthis word Chat- 
tels, which is more obuious in the Lawes of this 
Realme, than in the Civill Law ; Whereby is ſigni. 
fied all goods moveable and unmoveable, except ſuch as 
bee of the nature of Free hold or parcel! there- 
of 33; 

Of Chatrels ſome bec Reall, and ſome bee Perſonal! : 
Reall are Leaſes for yeares, andto hold at Will and 
Wards 5 : Perſonal, are moveable goods, as Money, 
Plate, Houſhold-ſtufte, Horſes, Kine, Corne, and ſach 
like 5, Howbeit ſome doe hold that ready money is 
neither goods nor -Charttels i*; neicher Hawkes, nor. 
Hounds, becauſe they bee Fere Natare *”7, The reaſon 
why money is not to be accounted Goods or Chattels, 
the Author of that opinion doth not expreſſe, but ſome 
other on his behalfc, have invented this witty reaſon, be. 
cauſc., ſayth hee, Money of it ſelfe is nota thing of 
worth, butby the conſent of men, and for their caficr 
Traffique, or permutation of things, neceſſary for com- 
mon lite, it hath bin reckoned amongſt other worldly 
_ force of conceir, rather than confiſting ſo in- 

ced 5*, | 
 Thenext thing tobe conſidered is, what is ſignified by 
AMoveables or Immoveables, Concerning Moneables:albc- 
it the civillaw ſomrimes put a difference betwixt M oven- 


{59 JAlciar.&DD. in #/4 & Mobrlia underſtanding by Mowentia,ſuch goods: 


1. Moven de ver, 
I DD.ibid.. 


hg. 


as atively & by their own accord do move themſclves; 
as Horſes, 


as hee is to inioy all the deceaſeds goods and chattels, 


3d T_ ” "7 WS hoe "Y 
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Horſes, Oxen, Sheepe,and Carrell (60), C60) alcjor-ubi fapra 
And by Mokilia, ſuch goods as paſſively are moveable, -* #4 %pcll Leg, 
or removeable;from one placeto another ; as apparell, 
pots, and pans,and ſuchlike(61), Yet neyerthelelle, re. 61)Alciat.Goddzmn, 
gularly,or for the moſt part,by Aoveebles, arc indiffe. **? 0-0 Movenc 
rently underſtood, poods borh afively and pafhvely 
moveable(62); (62)Texr.apert.ind 
Concerning /mmoveables,they arcthoſe goods, which {More virb. 
otherwiſe be termed chattels reall ; for that they do not wy 
immecdiatly belong to the perſon, butto ſome other 
thing, by way ot dependancy ; as trees growing on the 
ground,or fruit growing on the crees, or a leaſe, or rent 
for terme of yeares (63), but not lands, tenements, or 
franktenement (64). | Kirchia'e yn _ 

Having examincd the legall ſignification of theſe {54 )Kirchin ubiſu- 
words, Goods, and Chattcls, Movcable,and Immoveg. Praverb.Caualla, 
ble; Icis notan unworthy leſſon; to know of what force 
and efficacy they bee, inamans laſt Will and Teſta- 
meat, 

For the better comprehenſion whereof, ſuppoſe that 
foure ſeverall men,madc fourc ſeueral Vils,wherein the 
firſt did bequeath to A.B. all his goods, the ſecond did 
bequeath to A.B.all his cbattels,the third all his move- 
able goods,the fourth all his immoveable goods. What 
is duc to A.B.in every of theſe caſes ? For particular an- 
ſwer ro every particular queſtion; firſt, where the teſtator 
did give to A.B,all his goods;in this caſe, A.B.is to have 
thereſtators whole eſtate , aRively and paſhvely (his 
lands, tencments,and free- hold excepted) becing in cfte&t 
his exccutor,or Heres, or univerſal ſucceſſovr (65): who 


(63)D,Gowel.de ver, 


< ay Lihis 
of what kinde ſever together, with the debts due to the Bar. Bala.tbig.” 
deceaſed ; fo is he chargeable to pay all debrs due by the (59) bonorum, 200 


| ﬀ dt verb ſignif. L.fub 
teſtator, ſo farre as his Goods and Chatrels will ex Gonm$ be cod. me. 


eend (66) ; neither is it bee doubted but that A. B. hath & DD.ibidem, 


right coall the gold and _ ( - 7) of the deceaſed by ” 


VErtue D.confil.472, 38 1+ 


(64)DiRion.Carralla 
non minns late pare, 
re,quam dictionem 
Bona. 1w6latius pa» 
rere.Oftend.Stonk De 
prxrogat.c.16, & 
Kirch.f,z2.yerb.Cat- 
alla 


c . 
(63)Dyerf.3 7 , ns, 


y0)Bar.in L.his yer. 
thdec her.lafti fs 


 {71)Sp,cod | part.4. 
a Thel 
- com.op.verb.Inſt.q. 


14.-3- 

 C7:)Lindin c, ſtar.& 
c-Religioſe, de TeR,}, 
3,provinc.conft.cant 
(73)Lind.in d.c.itar. 
& igic.rcligivſa, 


vertue of the ſ1id Legacie, as hereafter more at large. 


In theſecond caſe, where the Teſtator did bequeath 
to A.B. all his chattels ; hee the ſaid A.B.is to have and 
enjoy all che deceaſeds goods moveable, and immovea- 
ble, together with the wholeeſtate of the Teſtator de- 
ccaſcd, both aQively and pafhvely (68),as in the former 
caſe, 

In both which caſes,if A.B. ſhould die, beforche pro- 
vedthe decealeds _ ſhould theadminiftration of 
his goods, be committed to the next of kin,of the ſaid A 
B. and notto the next of kin to the Teſtator (69). 

Howbcit ifthe Teſtator, aftcr he hath bequeathed all 
his goods,or all his chattels,or all goods and chattels to 
one man,doe make another man his executor : in this 
caſc, the Legatary ſhall not enter into the whole eſtate 
of the deceaſed (50) ; bur the Executor proving the will, 
isto entcr untoall the goods of the deceaſed, and hath 
right to receive,or by ſuirto recover, all the debts due to 
the deccaſed(71),and as Executor ſtandeth charged with 
paiment of all debts duc by the deceaſed (72), andif a 
ny thing remaine cleare, after payments of the deceaſed 
his debts,that onely is due to the univerſall legatary, 'in 
this caſe (73). But if the Teſtator doe bequeath the 
one halfe of his goodsto one perſon, and make ano- 
ther perſon his Exccutor, willing and appointing that a!- 
his goods {hall be cqually divided berwixt them. 

I doe finde that the two chiefe Iuſtices of England, 
and others,did at that time,when this queſtion was pro- 
pounded,agree and conclude the Law in this cafe to be, 
that the Legatary ſhovld have the one halfe, of all the 
Teſtators goods,before deduQtion of any debts. As for 
example : The Teſtator having goods to the value of an 
hundred pounds, and becing indebted twenty pounds, 
doth bequeath the one halfe of all his goods, by his Te- 
Rtament,to his wife,to bee equally divided betwixe her 
and A.B.bis cxecutor. In this caſc the wife is to have fifty - 
poun 


-- 
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pounds for her moity, without any defalcation inre- 
ſpc& of the ſaid deb: of twenty pounds, which is to be 
payed by the Executor out of the other balte, having al- 
ſcts (74), 

In the chird caſe, where the Teftautor did bequeath to 
A.B.all his Moveables,the Legatary may recover all his 
pcrſonall goods, both quick and dead (55), which either 
move chemſelucs, as horſes ſheepe,and oxen, &c. or can 
be moued by another,as plate, houlhold-ſtufte, cornein 
the garners and barnes,or in the ſheafe, &c. (76). But 
whether the Legatary , to whom the teſtator hath be- 
queathed his moncables,may recover corne growing on 
the ground at the time of the making of the Will, and 
death of the ecſtator, hath been a queſtion (77); wherin 
it ſecmethar the firſt vie w that hee cannor, as well be- 
cauſe the fruits of the ground arc cſtcemed as acceſſory 
thercunto (78) , which accefiory muſt follow the na- 
eure of the principall (79). And therefore the 'ground, 
which is the principall being unmoveable, the fruir muſt 
be deemed likewife unmoveable (80): as alſo becauſe the 
the time of making the VVill (or at leaſt of the death of 
| thereſtator)is to be reſpeKed (81), at which time the 
corne not being cut downe, or peradventure not then 
ripe,nor fit to be cut downe,ought not to bee reputed a- 
mongſt the moveables (82).Neverthelefſe,the contrary 
opinion hath preuailed among very many authenticall 
Writers (83); yct not ſimply,but with a diſtin&ion(8 4) 
which is this , That of fruirs,ſome bee Induſtria, and 
ſome Netwral(85). By Indaſtriall,T meane ſuch as be 
ſowne in the ground by mans indnſtry, in hope not 40 
continue there ſtil], but to be ſ-parated and reaped with 
increaſe erelong. And theſe kind of fruits the writers do 
reckon amongſt rhe moveable goods (86), for that they 
be Movcable H4bitaor inthe intention and purpoſe of 
the ſower,(87,and therefore the Legarary in this cafe,to 
whom the teſtator hath bequeathed his moveables, may 
| Ii 4 recover 


(74)Dyer.f.164- De 
hac q conf velim. 
Gr:ft ['nel,.com,op- 
S Inft.q r14,n 5,& 6, 
(75)L, Moventium 
de verb,fignif ff, & 
DD* ibidem 
(76)Ead.L. Movycne. 
& vide pauloin'ra 
hoc ipſo $. 

(77)Ds hacq,vide 
Hicicn.[ aur, in De- 
ci{, Rotz Auenion.de- 
cil-16,f, 39,40. Tira- 
quel.De KetraQLig+ 
niag.S r, & alios, 
(78)D.Decit Aven, 
n,:, Tiraq.d.S 1,n,4t 
(79)c- Aeceflorium,de 
reg.iur.6 

(80) Tiraqu,ubi ſupra 
($1)4 deci. i 6,n,2.L 
6 1ra,ff de aur, & ar- 
gen.Legar-L,uxorcm 
S teſt. ffdeleg.3 
($2)L.£:u8,penden 
res,ft de re: vend Ti- 
raq,ubi fupra 

($82 )Paul.Caſtrenſ. 
conkhl, 13 2,v0l.1. 56: 
cin:cunh1,60.vol,1 
decif conſ11,473,0 5 
TiraqucLd.$ 2 gluff 
7,n 44 

(84)d. 16, Rot, Auen 


n,4 

(85) De hac diftin& 
ftrutuum; Vide M o- 
lin in Conſuer paril 
$ 1,glof,n, 50,cum 
equen » 

(8 6{D,decif. Aven;is 
n 4, poſt Paul, Ca» 
tient d contil, 13 % 
quem decius & ali 

le guumu”, 

(#7) D,deciſ'r 6, & 
C.fircnl.d,conb6],r 32 
Tiraq ell d,S 1 gloſf 
7 nz45 


The ſenenth part. 
recoverthecorne ſtanding on the ground,at rhe death of 
the teſtator **, 


(83)Deckus poſt By Naterall fruits, meane ſuch as grow of their own 


aſt.ub: ſopra.3l:. 
conl 474ahe call, accord, without any great labour or coſt, as graſle or ap- 


132 vol; quawns ples,**,&c. And theſcthe legatary cannot recover as mo- 
Mol neus in addic.2d yeable unlefſe they were ſeparared, at the time of the te- 


il decijpillud P 
pry 5 17 oven ſators death **, fortill they be ſeparated,they are Fru- 


cle affi marcuius (Fas perwdentes,$ accompred not only as accefloric ty the 


v0 ry fie ground,or trees, whereon they grow : bur alſo they arc 
magni po:.deris eſſe reputed for part and parcell of that body whereon they 
FS Deck 1.cong, £r0w and whence they are nouriſhed, and conſcquently 
$72.0.5.Molin. inxd, Of the ſame nature and conditionto wit,immoveable **, 


conluer.pariſ S I Moreouer,that corneſowen and unſeparated,is not to 


gy of 472, be accounted parcell of the groundof the deceaſed, but 


n 5,Molia ubilupro. to be reckoned as parcell of his goods, is apparent by the 


- + aug ws wal Lawes of this Realme,whcreby the land, together with 


non proprie 'udus the trees and graſſe growing thereon, ſhal deſcend tothe 
led parsreiyer?.& heire,as parcel} of the free-hold: butthe corne growing 


pro ny ga 1" foe upon the ſame ground, ſhall belongtothe executor (as 


n[.S.c.glofins parcellof his goods)as elſewhere js more fully demon- 
|  ftrated®, 
(52)Supraeceddid, And hence it is that Emplements or corne growing 


arte-3.$.6 ub). plus | ! £ 
parece} rninmu; cas ON theground,ought to bee prized and pur- into the In 


ſas ex quibus liquide —_— of the goods of the deceaſed , - butnorgraſſe or 
In 


conftar,quod de iur® trees; lince they are parcell of the Free-bold, and fall to 
mage fe 3-4) * the heirc, but notto the Executor of the deceaſed ”*, 


ſolo ſcparatum,ſed Now as touching their reaſons, who do hold that 


adhuc yirers & creſ- . k 
ad Lad cr fruits of the carth are to be eſteemed immoveable be. 


2m mobiliuwcom- Cauſe the AcccſToric doth follow the nature of the prin- 
puratur, Adde Per- cipall,the anſwer to this reaſon is , That this is true in 
Fulbecke codem, fruits natural, but not in fruits indaſtriall (gg). 

Titul,fol. 3 7,38. And as touching the other reaſon ; That the time of 
1 Aon ypc the teſtament, ought to be reſpeKed, and therefore the 
3& Perkins wbiſupra COrNe being inherent to the ground , at the time when 


{94 ), Caſtrenſ-coofil. x32. volum; 1, Rotul. Avenion. Dec, 16, Decius confiliume 472; 


Nb-.- $o 
the 


nA + x. tt tt” rt 2.4 1 
5 : 4 « b, 0 : 
. tu EE +” bh * , 
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the will was made, ought to be adjudged immoveable. 
The anſwer is, That theſe 72d4uſtriall truits, were in the 
purpoſe and intention of the deceaſed, ſeparable and 
moveable, cven then when the will was firſt made (9g), 
albcitthey were not aftually ſeparated or removed from 
the ground. Which purpoſe «nd intention or deſtina. 
tion is ſufficient in a teſtament to make them movea- 
ble (96). 

Morcover that the time of the making of the decea- 
ſeds Will, is not alwaycs to be reſpeRed, doth after- 
wards more at large appeare. And fo the former conclu- 
ſion remaincth tirme, that the legatary , to whom the 
teſtator doth deviſe his moveable goods , may recover 
thecorne ſtanding on the ground, as parcel of his move. 
able goods (97). 

To demand whether the |cgataric,to whom the teſta- 
tor did bequeath. his moveable goods (9 8),might reco- 
ver the deceaſed his readie money, might ſeemne an idle 
queſtion, becauſe no goods are more moveable than 
money, and istherefore termed current, (and that right- 
ly) becauſe ofthe continuall ſwift motion, and running 
thereof from one hand to another : yet foraſmuch as 
ſome do hold, that readic money is neither goods nor 
chattels (99) ; which opinion howſocver it may ſeeme 
a Paradox, yet is it not utterly untrue, for-that there be 
divers particular caſes in the Law, wherein money is not 
reputed, as any part of the goods of the deceaſcd, either 
moveable or unmoveable, therefore the Queſtion is not 
ſimply idle or unworthy to be anſwered. 

But before we cometo theſe particular caſes,it may be 
delivered for a rule, that readic moncy is iuſtly and wor. 
thily reputed amongſtthe moveable goods of the decea- 
ſed ( i100), and recoverable by the legararie, to. whom 
the moveables are bequeathed (101). The exceptions 
of which rule, or caſes, wherein money is not accounted 
as2oods or chattels, are theſe. RO 

iſt, 


(95) Caftr. Deciue, 
Tiraque). & Lawene, 
udi ſupra, 

(96) Quemadmodcii 
enim fructus natura* 
les adhuc pendenres 
Iudicantur ut fundus 
vc] ur ejus pars, & 
quid Imobils, Molin, 
in conſuer. parif. Ti', 
1.S.1,& choff 1,n.52. 
Ita fructus ſtatim co]- 
I;gend1 (falrem indu- 
ſtriales) pro colleQtis 
haben, Tiraque), 
ubi ſup.n, 44-45 cui 
accedir quod deſtina- 
tum pro perfeo, & 
Cingendus procinto 
habetur. 

(97) Per ea quz fu. 
perius dita ſunt hoc 
ipſo. $. 

(98) Rebuff in L. 
Moventium.f,de ver. 
Fen. Deciusconfil, 
472. 

(99) Kirchin. verb. 
Caralla.fol z2, 


(160) S.Erquil parti 


Anthen, de Nuprus, 
Rebuff in d. | 66 Mo- 
ventium, Mintic. De 
Crnje. ulr. volun. i, 
9.Tit.z,n 2.D c.con- 
{,z 81. & conl. 477, 
Tiraque}, de Rerratt, 
Lignagier.S.1.gl (1, 
7-N,103- F 
C100) Tiraquel; Re- 
tra Lignagier.S,1, 
gloſſ7 n. 103, Dec, 
conil.n81 Mantic,u- 
bi ſup, Specede fruRt & 
inecrellcn. $. & yo 


— 


em. 


Firſt is, when the perſon deceaſed by his laſt Will or 
teſtament willeth any his lands, renements, or heredita- 
ments to be ſold, for in thiscaſe, by the Statures of this 
(103) Srar:H. 8'An. Realme, the money thereof comming or the profirs of 
ns | <cammny 71 "uy the ſaid land, for any time to be taken, (hall nor be gc- 

counted, as any of the goods or chattels of the perſon ſo 


Collac. 
(103) n_——_ = deceaſed (102). 

pracdiork iekinars, = The ſecond caſe is, when the teſtator hath purchaſed 
cer mobilia vel im- lands in fee, and for payment of the lands ſo purchaled, 
ay on ner Math treaſured and layed up certaine money (103), for 
Doores conflitus, there is no likelihood, that the teſtator by rhat generall 
__ La__ eſt,  legacie of his moveable goods, did intend to paſſe that 
Mebil.ſed: Bar, decif. MONey alſo to the preiudice of his heire, according to 
219. poſt Lal, inL that rule of law, that nothing doth paſſe by gencrall 


— words, wherc it is likely that the giver would nor grant 


| verſumſencioſedin. them by ſpeciall words (104 ) 


caſu diverlo jute, = Apaine, fecing by the Starntes of this Realme , the 
hg rs 5770 money taken for land ſold, ought nor to be accounted 


rum exptorum non ag his goods (105): wherefore ſhonld ctharmoney which 
autem emenderum. 


(r04) C, in generall., is purpoſely layed up, for payment of the lands bought, 


de reg. jur,6. be accounted amongſt the deceaſeds | mos (106)? 0- 
(205) SurH 8.3  therwiſerban for payment ofthe lands purchaſed, cſpe- 


(106) Arg, 4 contra Cially when theday of payment is nigh at hand,and mo- 


tio ſeals lope» x ney otherwiſe hardly to be raiſed our of the tefſtators 
Gro7b Que "afa fa- Other goods (107), and therefore in this caſe I do thinke, 
ſtave nimirem ne- that che Legatarie to whom the moveables are bequea- 
ceſſicare,rescetvn, thed, cannot recover that money,as parcell ofthe move- 
os perfeaa haberur, able goods, in preiudice of the Heire : In whoſe favour 
Fo 9 Un gage alſo many things, which of their owne nature be move- 
Graff.S,legar. q. 19. able, by conſtruRion or fiftion of law, are neverthelcſlc 


n.8.in fin- accounted unmoveable, as Hawks, and Hounds, and 


ks } tow oe wan Deare inthe Parke, (108) &c. There be not many other - 


fol.118.& Graff, The- Caſes, wherein mony is not accounted part of the move- 
ſaur.com.op.S+lega- able goods (109): which caſes excepted, inregard of the 
rum.q 19.n.8.in fin. 


Cr0g) Dequibus vide Rebuff. & Goddzum in d. L, Moven, fadeverb. Ggnif, Adde L. 6 chorus 
$.. ft, delega. 3. &D D, ibid:m, 
| reſtlefſe 
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reſtlefle motion thereof, it is not oncly to be accounted 


moveable (1 10), bat alſc to be reckoned as parcell of a (119) Tiraque, de 


mans 
litic (111). 

In the fourth caſe, where the teſlator doth bequeath 
to A.B.all his goods immovcable , the legataric hath 
right to the Leaſes which did belong to the decea- 
ſed (1123),and allo to all the naturall fruits thereof, as 
Graſſe growing on the ground, and Fruit on the 
erecs (11 3),andlikewiſero the Filbesin the pond (114), 
and Pigeons in the Dove coat (115), as appartenant to 
the grounds demiſed, or as parcell of the fruits of the tc- 


good, becauſciris a good ſurctic in every neceſ- 


RerraR.L ignagier.S, 
1,glofl. 7.n10z, Dee. 
conſ\ 3$1, 

(111) Memorabilia 
Corte verb, peculifi. 
(112) D, Cowell. de 
veib, incerp, verb. 
Cattels.Sranford de 
Przropar. regis. c 16; 
MISC feces: 
-minifſt.tur,$, ergo 
DD. i $9, © 
(113) Molin, in con- 
luetud.Paril.$,r,gtof. 


nement, which (if it were out of leaſe) ſhould belong to® 0h 


the Heire, and not to the Exccutor (116). But tothe 
corne growing on the ground, or other fruits induſtri. 


all, the legatarie in this caſe bath not any right, for that «, 


| they arc accounted among the moveables,as bath beene 
proved heretofore, Pet 
Here now another queſtion doth offer it ſelfe which 
may not be pretermitred, viz. whether devrs due tothe 
deceaſed do paſle under the legacie of the moveables, or 
immovecables ? whereuntothe anſwer is, that deb1s arc 
neither moveable nor immoveable (117), and conſe- 
uently they arc neither duc tothe Legatarie, to whom 
the moveables are deviſed z nor to the Legataric to 
whom the Teftator hath bequeathed his unmovea. 
bles (118). And this is true, not onely when the teſtator 
hath bequeathcd all his goods moveable and immove- 
able in ſucha place(1 19 j,but alſo where the legacie was 
deviſed without deſignation of place (120), 
The reaſon is, becauſe debts are a ſeveral! kinde from 
moveables and immoveables ('21),ſcparated by a three- 
| fold difference, vis.in ſubſtance, in nature , and ip cf 
fe& (122). In fubſtance, becauſe debts being athing in» 
corporall, they admit no devifion, whereas goods aſwe!] 


moveable as uamoveable being corporall are ſubjeR ro 
| divition 


Moventium, Kellew 
Reports.fol.118, 
(115) Kellewey ubj 
up » Goddzus in d.L, 
Moventijum, 

(16) Kellewcy abi 
{up. 


(119) Alciat, & Rebu, 
ind. L. Moventium 
de verb, Ggnif, ff. 
(118) Si Iegantur 
Mobilia uni, aleri 
immobilia, Neutt ji de- 
bentur nomina, in- 
quit Rebuft, in d.L. 
Moventum. poſt 
Corn,confil,104. 

(1 gs) Manrcc. de c6- 
je, uit. vol lib.v.tir, 
3.1.13, 


(120) Rebuffind L, 


Moventiums 

(121i) Bar, Alciar & 
Rebin. L, Movent it, 
f.de verh. fignif, 
(:23)Rebuft, ind, L, 
MOventiumls 
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(123) Infti. dereb. diviſion (12 3). In nature, becauſe goods moveable and 


corporal & incorpo: 
ral L.Scryus $.iacor- 
porales ff. de acquir. 
rerum dom, 


(124) d.$, incorpo- 
rale:. 


(125) Nempe res 
mobiles erienniogim- 
mobiles decennio, 
| Tura incorporalia. 30. 
annorum ſpacio, Re- 
buff.ia d,L. Moyencifi 
(26) Revuft ubiu- 
pra. L, fi Jegatus. $, 
1.f.a4,Trebel.Man- 
ric.de conjeR,uit. ya- 
lun l.g.cit.z.n,10. 
| (127) Vnde Quicun- 
que hzres criam im- 
propric haredem'co- 
prehendit, Et cum de 
quibuſcunque con- 
rrxaQuibus loquimur 
eciamde abulivisdici- 
mus, inquir Alciarus 
ind L, Morentium 
N, 5- 
(128) Mantic. de c0+ 
jeR ultim, vol, lib.z, 
rir, 6. pi © tor. 
(129) Minus {cripii, 
plus nuncupaum, 
multis exewplis do- 
cer Mantic de con- 
jeQevie vol lib.4 tir. 3; 
(130) Graf. Thelſaur, 
com,”p.S legarum q. 
19.:6.p:f, Par.in L. 
centurio. ff devulg, 
ſu>ſtic n 27, & alios 
quorum tententia 
communiter eſt re- 
cepta. | 
(131) Graf, ds, le- 
. garum,q r9,n.6, 
(1:2) Bar.Alc. & Re- 
buff in d. L, Movent, 
f.de verb, ſign, 
(133) Graſ.d.S lege 
LM 419.,n6.” 42. 


immoveable may be atually poſſeſſed , whereas debts 
or things in ation, cannvt be aRually poſleſſed (124). 
In effec, becauſe the one being corporall may be pre- 
ſcribed in ſhorter time than the other , being incorpo. 
rall (125). What if the teſtator did bequeath «ll- his 
goods moveable and immoveable nhatfoever? In this 
caſc it ſeemeth that by reaſon of the generalitic of the de- 
viſe, the debts due to the deceaſed, are thereby diſpo- 
ſed (126). For the force and efficacie of theſe univerſall 
ſignes of 4/ and whatſoever, is ſuch, as it ſtretcheth the 
word whercunto they are joyncd to the comprehenſion 
of whatſoever ts thereby ſignified, not onely properly, 
bur alſoimproperly (125). 
 Againe, if theſe univerſall ſignes ſhould nor extend 
the word to things improperly thereby ſignified , they 
(houtd beidle and ſuperfluous , which ſuperfluitic is to 
be avoyded, eſpecially in a teſtament (128), wherein 
commonly lefſe is written than ſpoken (129), and lefle 
ſpoken then was meant , partly through want of kill, 
and partly through want of time. Nevertheleſle, others 
(and as it feemeth the greater number of Writers, ) do 
hold the contrary opinion, namely, that debrs are not 
comprehended under the name of goods moveable or 
immoveable (130), and that this word «/ or whatſoever 
is not of force to draw dcbts within the compaſle of 
goods moveable or unmoveable,,no not-in a teſta- 
ment (131), decauſe it is a third kinde diſtin&t from ei- 
ther of the former (132). Inſomuch that if there were 
bonds or ſpecialties of thoſe debrs (which ſpecialties be 
moveable,) yet for all this, the teſtators debts are not 
underſtood to paſſe by the gencralitie of that legicie of 
all or whatſoever the reſtators goods moveable or im- 
moveable (133). As for the reaſons of the former opini- 
on they may be thus anſwered. | 
Firſt, albeit this word a or whatſoever draw in =_ 
| whic 
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whichis improperly. ſignified, yer debes being adiſtint 


Species from moveables and immoveables, differing (as 


I faid before) in ſubſtance, nature , and efteR, 14»quam 
oppoſita membra, it cannot by any good conſtruQion be 
contained under orſo much as improperly lignified by 
cither the onc or the other (1 34). 

Secondly, this word a4 or whatſoever, is not there- 
fore idle becauſc it doth not extend to debts, ſeeing it 
hath relation to the quantitie of the legacie. howing 
how much the tcſtaror hath bequeathed even all his 
goods movcable or unmoveable, whereof there might 
be queſtion if the legacie were indefinite (1 35). 

Thirdly, although it be truc, that oftentimes leſſe is 
written than ſpoken, and leflc ſpoken than intended,for 
want of time, orof skill, or through feare of death, or 
extremitie of fickneſſe : yet for all this no man is preſu- 
med tothinke that which he doth nor ſpeake (136), or 
where is that Delis that can dive into the depth of a- 
nother mahs thought? when his words do not expreſlc 
the ſame (137) : for purpoſe he thought it (ro wit that 
under immoveables or moveables, he meant tobequeath 
his debts) if he donot utter it, it isas if it had never 
beene thought, according as it is written in the Civil 
Law, 1nambiguo ſermone, non mrunque dicimus, ſed id 
Auntaxat quod volumm , ltaque qui alind duit quam 
wult, neque id dicit quod vox ſignificat, quia non vult, 
neque id quod non vnlt, quia non loquitur (138). Ina 
doubtfull ſpeech we utter not a double ſence, but onely 
that which wemeane, therefore he which ſpeaketh: one 
thing and mcancth another, ncither doth he utter that 
which the ward ſignificth, becauſe he meaneth not ſo; 
neither that which he mcancth, becauſe be ſpeaketh it 
not. To draw toan end : what.ſhall be the concluſion 


(134) Oppoſitorum 
ea eft conditio uno 
polito removetur al 
rc rum, & poſita una 
ſpecie, remoyentur 
omre>ſpecies, non 
expreſſz.Olden, T 0- 
pic. leg. loco, ſpecie, 
fo.144.& loco, adiffe- 
rertibus fo, 11 $. Neg; 
ditio Omnia adjunta 
wobil:bus & immo- 
bilibus « fficere poreſt 
ut veniane Jura & 
_— cram in tC» 
amentis inqui: 
Grafl. ubj hm 
(135) De oratione 
indehnita, & an ca 
vim univerſalis habe. 
at in{ignis eſt queſtio, 
de qua Coyar, jib.t. 
yar. reſo, c.13. 
(136) Nemo (inquit 
Baldus) przſumirur 
habere plus in corde 
quamwin.ore in L, fi 
15 qui F.de reſta. 
(137) De Delio Na» 
earore, vide Eraſmum 
in Adig is. 
(138) raulus in L. 
ambiguo. ff. de reb, 
dub. 


of this vexed queſtion ? Are debts comprehended under  . 


thelegacie of all the teſtators goods moveable and im- 


moveable, or are they not ? _ Indeed .if we ſhall _— | 
, tne. 
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(139) Lib.Cancn.z- 
dit, Ann, Dom. 1603+ 
ca.92.8& gz. Nam ibi 
nomina faciunre bona 
Notabilia Adde Sti- 
ford, prxcog,c,16. 
(140) Nec in Anglia 
rantum fed in ahi 
e:iam regionibus ex 
com. I.quendi uſu 
aQiones contineri, 
ſed mobilibus vel im- 
mobilibus oftendunr 
Tiraq. de rercaR,, Lig. 
nag.S.1 gloff.7.n,:s, 
& Old. confil. 209. & 
Io, And, ejus diſcipu- 
Jus & Felin; inproen. 
decietaline, col, 2, 
Quibus adde Peckiii, 
TraQ,dereſtam.Con- 
juigum, Lib. 5,ca.30.- 
fol. St a. 

(141) Supra ecd. $. 
n.2 $.5tanford, pre- 
rog. c. 16. 

(142) Bar, in L. po- 
reſt de Author,Tui ff. 
Tiraq de Retra. Lig + 
nagicr. $.:,gloll.y. n, 
15. G:afl, Theſaurs 
com.op.rcib, legatum 
q 19.n-F+ uti teſtatur 
h inc opinionem elle 
communen, 

(143) Bar. Tiraquell, 
Grail. yidi fupra Au- 
frer.in addic. ad Cecil, 
Tholofl,q zz5. in fin. 
cum mules aliis,quos 
enumerat Tiraq.ia d, 
S 8,9lofſ,7,0.15. 
(144) Supa cod. lib, 
part. 5. $.1,n.4.Pcr- 
kins, Tir. Teſtawent, 
tol.91. Brook. Abridys 
Tit. Executcf.n;49- 
De83.% Stud li.z.c 7. 


the common uſe of ſpeech within this land , whereby 
(if I do not crre) debts are underſtavd to be compre- 
hended under that generall legacic of all goods move- 
abic and unmoveablc (139) , then [ rather ſubſcribe ro 
their opinion, who do hold, that the debts due to the 
deceaſed are thereby deviſed (140) , eſpecially if the 
teſtator b:queath aſwcll his chatrels as bis goods move- 
able and immoveablc, for chattels comprchend debts, as 
hath beene aforeſaid (144). Now then fince debts paſſe 
under moveables or immoveables, here ſtartcth up ano- 
ther queſtion, Vhat if the teſtator intending, under the 
name of goods moveable and immoveable, to bequearh 
his debts alſo duc unto him, make his Will and there- 
by deviſerh his moveable goods to one perſon and his 
immoveable goods to another perſon. Which of theſe 
ewo legatarics , hath right to the debts of the decea- 
led? 

The anſwer briefly is ; That thoſe debts which did 
ariſe by occaſion of things moveable and forthe reco- 
verie whereof there lyeth an ation perſonall, belong to 
that perſon to whom the teſtator did bequeath his 
moveable goods (142). But thoſe debts which did 
grow by -occafion of ſome thing immoveablc, for the re- 
coveric whereof there lyeth an ation reall : as for rents 
due out of Leaſes, or atrerages of rents,due out of lands, 
renements or hereditaments. They belong to that per- 
ſon to whom the reTtator did bequeath his immoveable 
goods (143). Howbeir neither of theſe two legataries 
can in their owne names proſecute any a&ion againſt 
the parties indebted, unleſſe they were executors to the 
deccaſed, or his adminiſtrators. For when the teſtator 
doth appoint a third perſon to be his executor, he onely 
may ſue for the debrs due co the deceaſed, as repreſent- 
ing his perſon (144); and having recovered and recei- 
ved the fame, then may the legatarics commence ſuite 
againſt him in the Eccleſiaſtical] Court, and there reco« 

| ver 
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ver their ſeucrall legacies, by vertue of the Will of the 

deceaſed , which the Executour is bound to per- (145) TriR. dere. 

forme (145), and in caſe the Exccutor do not commence png 0s. 

ſuitcagainſt the parties indebted but delay or refuſe 10 to $.4.5,22.in Gove, ſtar 
do, then may legataries conuent the Exccutor in the 4<retenel.3. provin. 
Ecclcſiafticall Court, where he {hall be adjudged by ſen- (145) s. Tam. aut, 

rences of the Ordinaric, and compelled by the cenſures ſt. de legatis ſupra | 
of the Church, romake a letter of Atturney to cither of _— —__ 
the Legatarics, for the recoucrie of their ſeucrall debrs pell leg, &. 


to them bequeathed,in the name of the executor, to their (143) Menoch, TraQt. 


de praſump 1 q-przf, 
owne lcucrall uſes (146). : : ; 160 0,4- Welneb. in 
T haue thought good alfo in this place todeliuer,what Tir.de luppellLleg.tt. 


: ; . 9) Menoch.tb1 ſu- 
is comprehended im the generall Jegacic of Honſhold- Loy $95 5 


ſtuffe, and what nor, the rather for that this bequeſt of tuppel. leg. Pagor. 
Honſholdftuffe, is more frequent than well underſtood, conliJ.88.yol,z, Quo- 


| - Nimon. conf, 
what kindeof goods are comprehended therein, but be- Hoc dium effe wul. 
fore we comme to the unfoldingof the chieteſt doubt,and = iraloruw, 


)Si | 
namely, whether plate be comprehended under Houſe £79) fps. nog 


bldſtufſe. Tris to be obſcrued that as there be divers vlr,vol.li 4. dub. 8.n. 
words which ſignific Houſheldſtuffe; as Suppeliex (147); = ) Do quikia 
Vienſilia (148) ; Haſſaricie (149); CArneſis (150); Welenb.& Menoc? 


andſuchlike (15 1): Sothere be diuers definitions there- ——— * 


of extant in the bodic and text of the Ciuill Law (152). us. 


For Pomponixe defincth it after one ſort (153) : A/-: C194) VeinLaLs 
phenw after another (154): Tabero after a third (155): Ch. 


and Florennw after a fourth ſort (156)- The inucſtiga- (153) Suppeitex (In- 


tion whereof is more fir for the learned, than for this qu't Powpomus eſt 
gomeſticum patriufa- 


plaine diſcourſe, wherein I affe& nothing more, than to ,,j,« intrumenwm, 
deliver the ſimpletruth in ſuch a faſhion,as is moſt agree« quod neq; Argento, 


op . Auroyetactogvel veſti 
able tothe capacitie of the vulgar ſort, for whoſe inftru. 7 de 


ion will 64 ſhew diners. particulars, whereof there wp. tg. f, 


"WING: | - (154) Alphenus ſup- 
is nogreat doubt, but that they are to be reckoned a dee angry 


morgft Houſbo/dſiuffe , then other patriculars which |. .uzadufum 


com, parrisfamailias paratZz \unr, q\Xx nomen, {wi generis nen h:benr ſeparatum. L.6 cod. Tit. . 


(155): Tubeto hc modo demenſitrore ſuppelletilem rencar, Nempe 'nftrument, quodd: m pa- 
tritamilias recuw, + & quor: d1num vium paratarum, quod in 21. quam ſoveciem non cadit. L. labco 


fe ſup.leg-ff.. (x56) 1.Res mebiles ron 211malia L.2 dc ſuppel.leg.ff, 
without 
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£6 without difficultic ,care not to be accounted amongft 
Houſholdſtuffe. Firſt therefore there is no-doubr bur 


that theſe particulars following arc to be reckoned as 
part and parcell of. Ho»ſholdftaffe, viz. Tables (157), 
(« 57) L.ſappelleQili 5;poles (158), Fourmes (159), Chaires (160), Carpets 
As: = 6 ee (161), Hangings (162), Beds (163), Bedding (164), Ba- 
pezophorz.t. Menſz ſons with Ewers (165), Candleſticks (166) z all ſorts of 
magnoornaty,quz yeſſe}{ſcruing for meat and drinke, being either of carth, 


is imzginibus ſu- 
moos Telies wood, glaſle, braſſe, or pewter (167), Pots, Pans,Spits, 


hodie in veruſtismar- and ſuch like (168). | 
ge; +: ©" who Secondly , without all difficulty .2pperdl (169), 
rumpgenial.c.19, Mc: Books (1970), Weapons (172) ,.T ooles for Artifiters 


noch,d.prxſuwp.t60 (x 72 ),Catcell ( 17 3), V iftuals (x 74), Corne in the Barne 


lib. 4+ n.s. Jr : 
Li _ or granarie (171), Waines (176), Carts, Ploughgeare, 
Sheds 2 ng " Veſſels (1 77) affixed to the frec-hold , are no part of 


ſublel,&c. Honſbold-ſtuffe. But whether Plate and Coaches are to 


yy boat 17 wp be accounted as partof houſhold.ſtuffe, is a queſtion, 


Sedular. whercin all VWriters arc not of one minde; for the de- 


C160) L.de Taperis. ciding of which controuerſic, let us ſuppoſe the caſe to 
cod, Tit verb, Carhe- be this 8 | 
dralia, Menoch, ub: , 


ſupc.n.19, The teſtator by his laſt will and teſtament, doth be- 
(161) &L, de Tape- queath to A. B. all his Hou hold-ſtaffe. Now in this caſe 


r : 
C162) dL.de Tape- Whether may the legararic recouer the teſtators Plate 
tis, M:noch d, pree- | | 
ſump.160,n.t7. 29. verb, Aulz2, (163) d* L, luppel, verb. leQos criam argentatos, juratos, vel 
germmatos, Idem fitora argentea velaureafinr, (164) D.L.de Taperis yerb. Toralia. Adde quad 
Ie legaro debentur calcitrz, & alia lei ornamenta. RebuE, in L-inftratum de yerb. ſignif. ff, 
Teſtarur enim inftrutum appararumque lefum Legal. viderur. Alciat. in eand, L, ($65) d.L, 
Suppel. verb. pelves, aquiminaria.&c, (166) L, legs de ſuppel, leg ff verb, Argentea candelabra. 
(167) d. L, fuppelle&ili. (168) Vniverſa namq; vaſa ad coquendum deputara,cum in penu non 
conrinentur (ut in L, Inſtrumentum ff, de penu Legar. ) inter ſuppelle&itia domus numerare cre- 
derem. Paner. con\,48.yol z.n.3. Menoch, Lib.4. Prai 163. n. 21. Quod 6 ebjicideur hujuſ, vaſa 
efſe inftrumenca fundi L, cum de Lanionis ff. defando inftruR. legat. verb. cacabos. Er ideo non 
efſc de ſuppelleQtilium genere L, Labeo, ff deſuppel. leg. in princ- Refpondeo non propriam ver- 
borum fignificationem ſed quid Teſtator yoluericſcratanded. L., cum Lanionis Quinimo ſuppe!lex 
ranquam pars inſtruct fundi colegrro continebirur. L.quzſirum, ff de fund, InftruR.$. fed fifun- 
dus. (169) Li de ſuppel.Leg. ff & L-Labeo, eod.tir. (170) LiſuppelleRils.cod tir, (171) d. 
L. ſuppelle&.lis, (172) Menoch.diprzſuwp. 160. 1i,4n, 33. (173) L. 2. deſuppellecr. leg. tf, 
( 174) L.Labeo d.rit. & plolF. ibidem, (t75) d. L, labeo & glofl, bidem, (176) Lyaſs znca 
de ſup.Leg.ff Menoch.dpraxfump.1 62.n.zg d.L,Labee.ycrb, lnſtrumenca agri aut domus. (177) d, 
L,vaſa aca, & Mcnoch.d,prel, 160.0. 29, 


and 
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and Coaches, as part and parcel! of his houſhold. ſtuffe ? 
Far the Plate, the Writers are at variance, Some ſetting 
it downe for law, char nothing which is made of ſilver 
or gold, is to be accounted houſhold ſtuffe, (178) arid 
ſome the contrary. (179) For reconciliation of which 


—— 


(118)L-.de ſopeh, 
Leg & L.5,cod.rje_ 
(17g)L Labeoegy, 


contrarictie, we muſt uſe divers diſtinAtions, whereof *#t 1e{-Nune ex Epg- 


the firſt is of the time, according to the ancietit admoni. 
tion, D:/tingue terspora concordabunt Seriptare, (180) 
that is betwixe theancient and latter times, for ſuch was 
the ſeverity and frugality ofold times, as in dicbau ills, 
veſſels ofgold or of filver being then very rare, were nor 
comprehended under the name of houſhold-ſtuffe(1 81) 
Bur afterwards in latter times, when men began not to 
be conteated with the ſimplicity of their Grandfres, but 
digging into their great Grandames bowels, for more 
precious mettall, did furniſh their houſes with veſſels of 
gold and ſilver and precious ſtones, and as it is written 
inthe Civill law. Nanc ex ebore, teflndine, atque argen- 
10 jem ex anro ttiam dtque gemmis ſupelieciilli utimur; 

(182) Vpon this change of mens manners, did the law 

alſo beginto change, and to reckon theſe veſle!s of fil- 

rerigold and precious ſtones,as Baſon and Ewer, Bowles, 

Cups, Candleſticks,&c.for part and patce!l of houſhold- 

ſtuffe, ( 183) yet not indiſtinaly or abſolutely, bur 
with this moderation, ſo that it were agreeable to the 
reſtators meaning, otherwiſe not, (184) That is, if the 
teſtator in his lifetime, did uſe to reckon them amongſt 


His houtſhold.Rtuffe, in which caſe they are due to the 


legararic, by the name of houſhold-ſtufte (185) Butif 
the teſtator did cſteeme them, as ornaments ratker than 


utenfiils, and did uſe them for pe or delicacie, ra- 


ther then for daily or ordinary ſervice of his houſe 5 In 
this caſethey donor paſſe under the legacie of houſho1d- 
ſtuffe, (186) Or if the teſtator did uſe ro number things * 
of another kinde, amongſt his houſhald-ſtuffte , which 
without doubt arc not (o to ” eſtcemcd, as for example, 

k His 


xe, &c, 


(180)Glo.in d L ſup. 
pelleR.Lirecra.O. 


(181 )4.L.ſupolie. 
Vide Goddzum iu 
L.Monent,de verb, 

fign.udi de hae. Q,, 

copioſc (cripfit, 


(18:)d.L.Labeo poſt 
Tuberonem & L. I& 
gar (f de fuppeſſec,leg 


(183)d L.Labeo,8& 
L,l-gat. 

(184)Hoc aurem di- 
tinctionis foedere di+ 
yerſas iſ]las Tubero- 
nis & Serviiſenrten- 
tias conciliari yulr 
Celfus.in d.L. labeo 
dc luppc]l.leg , 
(1*5)Ccllusind, L. 
Labeo, 


(186)d,L.Labeo. & 
Goddzus in L, Me- 
uenrium, ff .de yerb. 
Fenif, 


» BK. 6 
4 Y ad 
I» * 
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(187)Veluri Bſcar. His Apparell, Bookes,and ſuch like (189), Then albeit 


argenrum, Serviusin 1 11 q or did intend that his apparel}, or thoſe other 
+ page yt things ſhould paſſe, under the name of Houſhold-ſtuffe, 


(188)dL.LabeotS yer neyertheleſſe,the Legatary cannot recoucr them '®, 


> d ibus 4 - . . 
_—_— 44 Fu and albeit there be no defe&t in the teſtators meaning "”; 


in d.L. oven: Men» yer becauſe the ſame is no way uttered by words, which 


+ 4 uf" * by their own nature,or by common uſe of ſpeech, might 
(\85 \Non <w'cx, teſtifiic this: mcaning of the teſtator; therefore is the le- 


opin,ſinguloruw — pacje yoide, as if he had not beenc written-or ſpoken ***, 


iuſu + ' 
retort NY FA Vnleſicit were the exprefle will of the teſtator, That the 


Inquir Serviusin d L Jegacy ſhould ſtar d good, notwithſtanding his miſna- 
4 0mm Fw oh mipg thereof (191), 

nujt Cello Iudicc. - As for the teſtators Coaches (192, whether the Le- 
(190)oddzus, Mt ozrary to whom the Houlhold-ſtufte is bequeathed, 
_ —_—_—_ may. recover the ſame,doth admit ſome doubt. But how- 
(191) Goddzusubi fever all men arc not of one minde in this point (193), 
bis OT be yet do rather ſubſcribe to their iudgement,and yeeldro 


-nte ead-panteS5 Khir authority, who doe hold that coaches are uſually 
| numbred amovgſt houſhold-ſtaffe (194. 


G00 Ee WOO, 2" ON" C02, on. od 
ge” Ms 7 $ $f” 


n,11 
(1 Oy gob 
031 CUrrus 
—— Coſtabbog Nobiliores in villas ſuas. Spiegel. Lexic Turis civilis verb, Rbeda. (193) Nex, 
2 enim Alex.8b Alex>Vebicula in ſuppelleRili conuneri ſed illainftrumenti viatoriicfic fater, Cu? 
convenit glofl.quedar manuſcripra.in L.inſtr dc ſupp.Leg ft. (194) L.1nſtr.dr ſupp. Leg. ff, Me- 
nc.de prel] 4-pizl.160,0-16 Amo.Auguft,).prime cmcndationum,c4 ifs 


— 


Of vncertaintie in reſpe& of the time or date of - 
| the teſtament. 


A | : « > 


— 


i When it « uncerteine whether of the two teflaments 
« later,both arewvoid. | . 

2 A Teftament in favour of Children i preſumed 

3 TheTeſtament ad pias caufas,s preſamed ſt, 

4 TheWill oxce proved,ss not to beriproved- by another 
of the ſame date. 

5 GA ſomdier may die with two Teftaments; 

| 6 Which 


How Teſlaments become void. 


6 Which of theſe 1woT, eflaments i preſumed later, the 
teſtament ad pias cauſas,or the teflament Inter Liberos 


$. Xl. 


ma Here f twoteſtaments be found, but uncertain 

#whether of them is rhe later, inthis caſe an 

Weher teſtament is good (a),for no man can die , ,_. . 

Ba with rwo rin (b),and ſo the one teſta- deed Dr 

deſtroy the other (c). Clar.S.reſt.q. roo. 

Nevertheleſſe,if the t one teſtament be madein favor (2; yr ra 

of the teſtators children,or of thoſe who are to bave the (c)Bar.inL.1,5 1. 

adminiſtration of his goods,in caſe he had diedintcſtar, Yo Cenmen 

and the other teſtaments in favor of others ; then that 5g 

teſtament ſhall prevaile which ismade in fauour of the 

Teſtators children, or of them which otherwiſe arc to 

have the adminiſtration'ofhis goods (d). (d)Banin d.$. x. Sich. 
* Oriffche one Teſtament be made id pies canſas, the emer yroobengys 

other nor;then that teſtament ad pi.s cauſe is preſumed coniccult.yol.l z,tir, 

laRt,andſo to take place (le). (lat {+ OWY 

Or if tthe oneteſtament be proved(the other perhaps vic, © Pr 
not as yet.appearing)and the Executors in poſicfhon of 
the teſtators goods by vertue of the teſtament already 
proved,it is not afterwards to be reproued, nor the Ex- 
ecutors diſpoſſeſſcd,by meancs of the other teſtament of 
_ the ſame date (f). 

Or if the Teſtamentsbee military Teſtaments, for 
then perhaps they are both good, becauſe a ſouldier may 
dye with rwo teſtaments (g). 

VVhere it is fayd , that that teſtament is preſumed 
later, which is made in favour of them that arc to 
have the benefit of the Adminiſtration of the Teſta. 
tors goods, or ad pias cauſes, rather than thoſe Teſta- 
ments which are not made ad piascauſas, norin fiuor 
of them which are to have the adminiſtration: what if f 
ewoteſtaments be found;the one in favor ofthe teſtators 
K k *2 _ childceq, 


(f)Bar.in d.$ 1,1a{& 
Sich- in d,L.ulc, 


(g)L.querebatur,f, 
de mil Teſt, 
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(h)Manr. de coniet: 
vit.voll 64ti63,0-43: 
Vide _ 1,part.$ 
pen.in fin & qd.ibi 
TI ex Auguſt, 
(1)Manrrbiſupr 
L fanctoa. Code fa- 
eroſan.ccclefia, 
(195 JEgreg.admo- 
dum, hanc effe diſpu 
tationem.refert Mcn. 
dc prxſump.1. 4,pre(- 
127,in prine, 
(196)Dehac q,vide 
-7 6m L.fi ira od 
.ce aur, & argent. 
Mantic, de eied. 
vir yol.l,3.titun 
Sim.de Przr.de in- 
terp*vir. vcl.1,4.dub.9 
fol. 378, & Mcnoc, d. 
| prefuwp, ' vob 4 
Ci 97) Eandem regu- 
am propon. Manx. &. 
Stwo.depretivubi 
ſupra per,d L.fi ita 
deaur.& argen leg, 
(198) Mant. & Szmo. 
& prztoubi ſupra, 


1c9) fimo.de pret. 
ubi ſupra,n,z s.poſt. 
Bar,in L.fi cognar, de 
reb.du>:F.n 4, Mcnoc 
deprztimp,}.4,pres 
fanp,427'n. 3 


children,or ſuch as areto have the adminiſtration ofthe 
goods of the deceaſed;the other made ad pics cauſes, & 
It doth not appeare whether of them is former or later, 
whether is to be preſumed laſt,and ſo of force?I ſuppoſe. 
that if they which are to have the adminiſtration of the 
teſtators goods,in whoſe fauour the teſtament is made, 
be the Teſtators children, then that ecſtament made in 
their favor isto be preſurncd later,rather than that Teſta- 
ment «44 pies canes (h). atherwiſe the teſtament ad pics 
cauſas is to be preſumed later,rather than that ecſtament 
made in fauour of collaterall kinſmen (i); 

[rt isa famous queſtion amongſt the Civillians (195), 
whether the time of the making of the teſtament, or of 
the death of the teſtator,is to be reſpeed 2? and conſe- 
quently, whether the teſtaror be preſumed to bequeath 
thoſc things onely which he had at che time of the ma- 
king of his Will, or of his death- (496) : for the deter- 
mining of which queſtion, diuers doe uſc ſundry diftin- 
ions, whereof ſome ſecme to make the matter more in- 
tricate 3 wherefore pretermitting thoſe diſtinRions I 
have choſen a plain and calic courſc of deciding the con- 
trouerfic,by propounding a rule with extenſions and li- 
mitations. The ruic is this. That tbe time of tbe Tefb 4+ 
ment and not of the Teſtators death i to be regarded(197 
And ſo thoſe goods which the teſtator had at the time 
when he made his will,ate bequeathed unto, and reco- 
verable by the legatary, but not thoſe goods which hce 
got afterwards (198). 

 Thefirſt extenfion or ampliation of the rule is, that 
the ſame doth proceed not onely in reſpe of things be- 
athed, butalſo in reſpet of perſons ro whomany 
thing is deviſed (i 99). As forexamplethe Tcftator doth 
bequeath an hundrd pound to the children of A.B.who 
at the time of the making of the will hath four children, 
and afterwards begetteth other four children & ſo hath 
$.children atthe time ofthe death of the reſtator. In _ 
| 3 
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caſethe hundred pound is due to thoſe foure children 
which werealive at the time when the wil was made, but 


not to thaſe who were borne afterwards (200). (260)Bar.ind,L.fi 
The reaſon is, becauſe hee had no thought of them, cognatis ff. de reb, 
which were not in reram nature, when hee made bis (500-4 Alex. confil 
f : 2 >. "2 VOL, Fol" 3 
will( 201). So likewiſeif the teſtator doc bequeath an (:01)Cagnolin x, 


hundred pound to his pariſh Church, and atter the will *-C.e pae,n.z;2, 
Gaſtren confil, 132, 


made the ceſtator doth change his dwelling to another wa.,.c, 
pariſh,and there dycth. In this caſe the Legacy is due (?22)Rom.in Aurhe- 


tothe Church where the tecſtator dwelled at the time ayer 


when the will was made (202). quidem yeram off: 
Secondly,this rule proceedeth & hath place,not only arbicre non amen 
in things bequeathed, whereof the teſtator hath aRuall i a 
poſſeſſion, but alſo in things bequeathed, which are in- Ye!l. quam zdfipula- 
corporall,or things in aRion, and therefore if the teſta- ae ep me 
tor bequeathto A-B. all his debrs, there is no more due de contethalibect] 3 
tothe Legarary by this deuiſe, but onely ſuch debts as fi.21,n.3)Sedvir- 
were due to the deceaſed at the timeof themaking of the Manny ins 
will,and not any debts which did ariſe to bee due after- (20 YCapnat in L 
wards (203). So likewiſe if the teſtator doe remit upon IIS 2g, "3t 
A_B.all ſuch debts as he doth owe unto the Teſtator. By awpliarienemhanc 
this deuiſe onely thoſe debts arc remitted which were oprime firmar, 
due to the deceaſed at the making of the wil (204:third- (Ln con- 
 ly,this foreſaid rulcis of force not onely inan indefinite ;.sim.te prevubi * 
or generall legacy (as when the teſtator deviſeth his fupr,in,zs 
Bookes, Appare!l, or Houſhold-ſtufte,) but even then 


alſo, when to thele Legacics hee doth adde the, word 


All, infomuch that if the teſtator ſhould bequeath to /, a 
A. B. all his bookes,all his Apparell, all his Houſhold- oe Arm *1 


ſtuffe, yetthere is nomore due tothe Legatary, but 99-70L3-per ror Par, 
conl.2g,yob-2,n,34 


onely thoſe bookes, that Apparel], or that Houſchold. x: kocprocedcetiam 


ſtuffe( 205) which were the teſtators at the time when Gpcrnomen meum 
qd-przxſens tempus 


the VVill was made. Fourthly, the rule aforeſayd doth } En ky ar ge 
ſo ſtrongly tie the legacic to the time of the making ieQum,inquir Mane. 


of the Teſtament, that the Jegataric to whom the vb! OO 
. wi , 


Teſtator hath bequeathed any thing, mult prove that 
K k 3 the 


150 ” ſenenth part: 


(:v6)$jm.dePrer. the thing bequearhed was thie Teſtators, when he made 


1 644,09 Þ4 i his Teſtament {256),and not the Exccutor, who hath 
Manr.de contetule, the ſame in policfſion (207). Fiftly,rhe forcſaid rule pro. 


vol (poſt Bald- Rem. ceederh yet one degree further, in conſideration of the 
Aex& Ia#13-5t time of the making of the teſtament. For if the Teſtator 
(-07)Simdep-#'.d+ Aguing ſtore of yong catie!l, willerh his executor to giue 
incerp. ul vokubiſu- 1, A.B.two colts of the age of two yearcs, and after the 


aryrgaty Tp making of his VVill,liucth many yeares,and then dycth, 


11,n.4.in fin” having other colts at the time of his death, of the ageof 
fag qarv5x 54g two yeares. In this caſe there is due to the Legatary two 
de przſump.1 4prz- of the firſt coles, which wereexrant at the timeofmaking 


ſump. 27,n,6. Eijul- , , L 
Ce belas of aha © VVil, and not of thelaſt colts at the time of his 


ſcriprum reliquit Ol - death (208). Sixtlygif the reſtator bequeath to A.B. a 
era.confil 31 n'wpe ſhare(viz..4 third part, or the one halte) of his goods, 


ka geoy: 1.. W being in luch a place, although the teſtator have more 


'variarur deberur zſti- poods in that place at the time of his death, then were 
maiio,quz fuitrem- th ereat the time when the will was made (209), yet the 


nditi reſt. : 
ke wake) ul: legatary hath no right corhoſe later goods,)bur onely ro 


vol, z.cicxr thoſe which werethere when the will was made, and fo 


ith pp uhh I rakeit to be if the teſtator doth bequeathto A,B. all 


13,poft Alex. conſil his goods, which arcin ſuch a place,ia which legacyon - 


4 eo egy #11, |y thoſe goods arc contained, which were there extant 
Kang nay Whcnthe will was made & nor thoſe goods which were 


217 Manr,de coniet brouphtthither afterwards (210). 
lcyol.Le3 itt Thcfirſt limitation or reſtraint of the rule is, when 
17.Sim, de prxr,de ; m_— 
imerp vlr,vol.).4.dub the [egatary or thing bequeathed is wninerſall, tor then 
So «1998 9) ay thetimc of the death of the reſtaror is confidered, and 
ah pune 164/ LG not the time when thewill was made (211) ; as forex- 
aff de Aur.& 2rgen ample, The teſtator doth bequeath to A. B. all his ſub- 
 Feg-o4 eve ſtancc,or all his goods,and chattels. Inthis cafe the le- 
{21 3)MenoGce pre = : 
L «.praſumpa2-7,n gatary hath righttorhoſe things, which theteſtator lefe 
26,27 at the time of his death (212), whether theybe more or 
* Iefſe, than they were before. Neither is this limitation 
contrary to the third ampliation before rchearſed;where 
it is ſaid, that ifthe teſtator doe univerſally bequeath all 
his booke,all his apparel,or al his houſhold-ſtuffe, yer 


note 
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notwithſtanding that univerſall bequeſt 44, there isno 
more due tothe legatary, but onely choſe bookes, appa- 
rcll or houlholdſtuffe, which were the Teſtators when 
the will was made (213): for howſocuer theſe two lega- 
cies may ſeeme tobe withour diftcrence,in reſpe& ot the 
forme or manner of the deviſe both of them being uni. 
verlally framed; yer there is a great difference in reſpeR 
of the matter or thing bequeathed (2 14). 

For a mans ſubſtanceor goods, or eſtate, and ſuch 
like (215) , they bee names coilefive, comprehending 
things of divers aatures,in one univerſe, which doth re- 
ceive increaſe and diminution (216). Bur ſo arc not a 
mans bookes,or apparcll,or houſholdſtuffe, for they bee 
but Species quedem bonorum (217) ;and conſequently 
no contrarietic betwixt thislimitation, and that amplia- 
tion of the rule. 

Secondly,the rule islimited, when a thing univerſall 
is bequeathed, albeit the teſtator doe not adde any (igne 
univerſall, as for example. The teſtator doth bequearth 
to A,B. his flocke of (hcepe, or heard of Cattell (218), 
for it is in effe& as if he had bequeathed his whole flock 
of ſhcepe,or his whole heard of Cartel] (*'2), In which 
caſe the time ofthe deathot the reſtator is ro be reſpeRed 
& the legatary is to haucthe ſame; as then they be,cither 
increaſed or diminiſhed, inſomuchthat if one only ſheep 
doe remain of the flock at the death of the Teſtator, yer 
that one is due(**?),albcie one cannor make aflock (***) 

Thirdly,the rule is reſtrained, when ſuch a thing is 
bequeathed,as is conſumed with uſe, for then the time 
of the teſtators death is tobe conſidered (***) : as for cx- 
ample, the teſtator doth bequeath to A,B. his corne, 
this is to bee underſtood of that Corne , which 
the Teſtator left art the time of his death (#23). So like. 
wiſc, ifthe Teſtator doe bequeath his apparel] to A.B. 
and aftcr wards liucch untill char apparell be worne our, 
and other apparcll prouidcd in ſtead thereof, In rhis 
K k 4 caſc, 


(313 )Supra.cod. $ n 
11,poſt Mant },3,c.17 
Socin.lun:conhl, g9 
yol,z | 
(274) Mantpoſt Bar. 
ubi ſupra- 

(215) Veluti peculin 
Reddir, Manvde con- 
icR.ultvol 3. witty 
3. 
(216)Totwm uniref 
eſt quod ex multis 
cor poribus conſt que 
five diminuantur,(ive 
augeantur ſemper di- 
citur idem corpus: 
Zal.in L.Grege.tt. de 
leg n.3 

(217 )Zalin d,L.ore- 
ge,fFic leg-1 n,g 
(218)L. grege legar, 
f.de Legy1,cam LL. 
ſ-quen Sin depi#-de 
incerp.vit,vol,l 4 dub 
9,0-45,f.199 | 
(2: 9)D-L Greg, cum 
LLyteqL-pecubun,f 
del-g.2.&DDin d, 
L grege. 

(2:0)L 6 grege,ff de 
Leg.1i cand Bar.ibide 
(24 1)lbid- 


(222)Bar-in L qu'di 
ﬀ de Triticl-g. Mant, 
de conied. uitevl,l.3 
eit,t4,n,n6 | 
{ -r13 Ymauricd,l,z 
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Cazg)Bar,in L-fi-ira 
f.de Aur, & Argent" 

| leg.n. $8. Manr.de con- 
ied vit.yol,L12,tits 
2zN, 9. 


(242)5Menoch.de 
prel.1 4 prel.227,0, 
29,30Bcronsq-130, 


N55 

(326(Bar.in d.L fi 
ra ff de Aur. & Arg. 
leg ffn,8, 

(225 )Bar-ubi ſupra. 


(z 28) Maſc,de pro- 
bac-concluſ,12g0,n 
31-poſt Caſir,& Bald; 
(229) Maſc, de prob. 


Caftrenſia L 6 ler- 


(230)Mant, de con- 
x&.vir volunsl.;, tit. 
11,0,1a,poſt Bar.in 
0.L.ft it2.do aur. & ar. 

| gen. Ley f Mecnoch, 
de prefuwp.L.,4.preſ 
I 2730,9 7s 


conel.12$0,n,z2,3;, 


caſe the legatary ſhall have, the teſtators apparel! which 
he lcfc ar the time of his death (***); neither is this limi. 
tation contrary to the former ampliation , where ir is 
fayd that ifthe Teſtator doe bequeath all his apparel! ro 
A. B the Legatary ſhall have ſuch apparel] as the rcſta- 
tor had at the time when the Will was made, and: not 
the other apparell, which was made afterwards ; for that 
ampliation is true, when the teſtator hath divers ſuits of 
apparell, wereof ſome remaine which were made when 
the Will was made (**), and in this caſe, the legarary 
can have no more but the old ſuit (***. Bur this timiration 
rtakerh place,when the apparcll is worne out, and conſu- 
med which was firſt bequeathed ; in which caſe,the Le- 
gatary ſhall have the new fuir,in licu of the former (**7), 
lcaſt otherwiſe the deceaſeds will ſhoald be utterly de- 
featediand without cftc&. So likewiſeit rhe Teſtator ha. 
ving made his Will,and therein bequeathed to A. B.the 
cornc in his barne, and afterward laycth up more corne 
in the ſame barne, before the other be threſhed. In this 
caſe the Legatary cannot recover, both the old and the 
new. corne,bur muſt be contented (***) with the corne 
in the barne ar the time when the will was made. Or if 
the old corne were utterly conſumed and ſpent, yet the 
legatary cannot recover a greater quantity of the new 
Corne,than the old corne did extend unto when the yil 
was made (229): | EY 
The fourth limitation of the rule is, when the teſta+ 
tor doth bequeath any thing by words of the future 
time: As] give to A. B. the books, apparrell, or houf- 
hold ſtuffe , which ſhall be in my houſe, or in ſucha 
place. For in this cafe, the time of the death of the teſta. 
tor 15 to be reſpeed (230),and ſo the legacy hath right - 
not onely to ſuch books, apparreil, or houſhold. ſtuffe, 
as the teftator had in his houſe, or place aforeſaid at the 
time of making his Vill, but alfo to thoſe other books, 
apparrell, or houſbold- ſtuffe , extant at the time of his 
death, albcit they were brovght thitker aftcr the VVill 
we. was 
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was made. And(o it is if thereſtator uſe this word May, 
or Car#/(231). As it the teſtator give to A. B. all his 
books, apparrell, and houſhold. ſtufts, which are orcan 
be found in ſucha place; for in this caſe, the legataric 


(131) Mantic ubi ſup. 
Mcncch.de przſump, 
I1.4-praſ,n 17, 1.21, 


hath right alſo to thoſe books, apparrell, and houlhold- 


ſuſie, which be found there at the time of the Teltators 
death (232). 

The fifth limitation is, when the legacie is conditio- 
nall, In which caſe, the time when the VVill was made, 
is not to be reſpeAed (233), but of the accompliſhment 
of the condition, or death of the teſtator,as alreadic hath 
beene confirmed (234 ). 

The fixth limication is, when itis to be colleted by 
circumſtances and conjeRures, that the teſtator did 
meanc, of the time of his death, rather than of the time 
when the Will was made (235),or if it be likely that the 
teſtxtor, if he had beene asked the queſtion, whether he 
meant of the time of making his VVill or of his death, 
would hauc anſwered that he meant of the time of his 
dcath, 

In this caſealbeit the legacic were giuen by words of 
the preſcnt time, yet the future time,namely, the time of 
the teſtators death, is to be regarded (236). As forcx- 
ample, the teſtator ſaith, I do bequeath to A. B. all my 
Plate, (for this word or Pronoune poſſefhue, My, hath 
the force of the preſent time (237) :) now ſuppoſe the 
teſtator at the time when the VVill was made, ouer and 
beſides the Plate, which he did then poſſeſſle {which he 
might juſtly call Aire, not. onely in reſpe& of his title 
thereunto, but alſo of his poſſeſhon the: of ) had bought 
certaine other Plate, which was notthcn delivered unto 
him, when the will was made. | 

In this caſe for as much as it is likely, that if the teſta- 
tor had beene asked, whether he meant that A, B (co 
whom he had bequeathed his Plate) ſhould have that 


Plare alſo, which he had borghe, but was not Re”: 
Ol, 


(231) Menoch, ubi 
I=pra poſt Decium & 
alios in co loecitatos 


(233) Mantic, 6. tit. 
11-11.3.n.:7, 28, licer 
Socin Tun,conlil,1 4s 
vo] z.sliud ſeatirc yi- 
dcatur, 

(234) Svpraeod lib, 
paite 4 $.6, 


(235) Manr.de Con» 
jcur. ultim, volun. 
I1,3.tit,11,0.22,13.24 


(236) Mantic, ubj 
lopra, 


(237) Menoch. de 
przſurwp.lib,q-przC 
I3Z7-M 3%, 


6 of, would have anſwered that he meant of that Plate al. 
ſo, which is very probable, the rather fer that be could 
not but know that ſuch Plate be had bonghe. Therefore 
in this caſe, the legataric hath right to this boughe plate 

(238) Caftr, conf, yndclivercd, as well as to the other (238), and that by 
arp) 54 anc force of the conjeured meaning of the teſtator,though 
li.z-tic 110.22 23. his words did notcxtend thereunto (235). Which mea- 
24.5ocin. Jun confi. 1;gp (a5 a Queene or great Commandreſle) doth rule 
pant & Man- and over-rule, eſpecially in Wills and TeſRaments, en- 
tic. ubi ſupra, larging,reſtraining, interpreting, and direRing the ſame 
in evcry reſpe& (240), whercunto this may be added 

140) Vide quz ſupr. , 

recs ſerip:a ſunt: for a rule, then which, there is not any other more apt, 
parte prim?.5:3.8-29 gr neceſlaric for the interpretation of Vills and Teſta- 
ments , namely, that where iris likely, that the teſtator 
whiles he is making of his VVill, if he had beene asked, 
whether he would bave thus or thus diſpoſed , would 
have anſwered affirmatively ; there the caſc is not to be 
(141) Cafum Omif- deemed omitted, nor the thing undiſpoſed (241). How- 
ſum procxpreſſo ha- Heir this rule of collcRing the truc meaning of the teſta- 
0.4. s whe yore tor, by ſuch ſuppoſed queſtions and anſwers, as it is ve- 
ſaifſer 6 incetrogarus ry readic and profitable, if it be diſcreetly handled, by a 
fuiller magn3 auth®- grave Iudge with leaden feer. Soon the contratic ;there 
Fe ultvolun, 1$NOt a more dangerous Doftrine to be obſerved, or 2 
lib,z-ut19.0-1.2-3-4 More ertonious guide tobe followed, by him eſpecially, 
whois ſo ſwiftof apprehenſion ; that he necdeth a bri- 

(24) Mantiibidem, dle rather than a (purre (243 ): 
Ge Yade ied ti; It rhere be any other limitations ofthis Rule, (as ſome 
ti 1 5Jubi yidere licer VVriters do ſet downe mocin number (243) ) yet they 
pron” #1 ware are ſuch (as I thinke) may caſily be reduced ro one of 
nates 2 theſefixe before recited, or ſuch as T ſuſpe& the ſound- 
nefſe thereof, the laws of this Realme conſidered , and 


thereforenort ſoneceſlarie to be knowne; 


ne 
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Of an unperfeR Teſtament. 


i Two ſorts of wnperfeTeſtaments, 

2 Whether a Teſtament, which u anperfect in reſpect of 
ſolemnttie be voya. 

3 When a Teſtament unperfed in reſpe# of Will 6 voyd. 
Two meants whereby Teſtaments are ſaid to be unper- 
fedt in reſpeF of Will. | 

s Whether the Teſtamtrnt be voyd which @ awperfect by 
the former of theſe two meaves. 

6 By the Civill Law the Teſtament unperfedt inreſpect of 
Will & voyd. 

7 Whetber a reſtament ad pias cauſas being imperfect in 
reſpett of Will be voyd. | 

$. That which hath place in Teſtaments, ad pias cauſas, 
hath place alſo in our Teſtaments, 

9 Whether a Teſtament being unper fed in reſpet of Will, 
by the ſecond meanes be voyd or not. 

10 What ifthe teſtator after he have declared hs whole 
Wil, reſerae ſomewhat to be done at another time. 

t1 What if the Teſtator having declared hu T eflameent 
do ſend for a Notarie to write, and dye in the meane 
LIP8C. 


6 X11. 


2:22 F imperfe | teſtaments,there be two ſorts, 
* WÞ the one unperic& in reſpeR of ſolemnities (2) E. hie confukit- 


AN ; ſima.$,cx imperfeto, 
29 JÞ.chc other unperfe&t in reſpeR of will (a). C.dereſta.gibi Pau), 


» Thar Teſtament is ſaid to be unperfe& in gd: Caſtro. Lf. & ahi, 
reſpe& of ſolemnitie, which wamtcth ſome ;,, i Cn: 


of the legal requilites, neceſſary to the conſtitution and Cb) Sichar, & abi,in 


denomination of a ſolemneteſtament (b), of which we I _— ie 
havealicady ſpoken (c), — & part.4. $23» 
4c : 


—_ 
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(d) lf. Sichar. & alii, 
ind. $.ex.imperfetc, 
Lefi is qui de tefta. if. 
/L, furioſus. qui reſta. 
fac.poll.C. 

(e) L. 1. de injuſto 
reſt6.ff. L, hac conſul- 
_ riflima,sS, cx, imper- 
feco. C, de reſta. & 
D D.ibid, Minſing in 
$, ſed cum paulatim. 
Inſtit. de reſta. ord.n, 
12.1u], Clar.S.teſta, - 
q.39. 

(t)c.rclarum el.1:c, 
cli efſes de reſt, extia, 
(g) TraR. de rep. 
Ang.lib,z,c.7.Lind, 
in c.ſtatutum de reft?, 
lib,z.provinc. conſtit- 
(hb) Per ſtat, H.$.an. 
22.c.t, utrcfert [D. 
Smith. TraQt,ut ſupra. 
Quodeamen quztc, 


(i) Maſch, TraQt, de 
probac.verb.ceſtam* 
concluſ,tz52 0-70. 
ii Secundus caſus. 
Grail. Thelaur- come 
op.in S.reſtam, q. 19» 
ubi proponir tres C2a* 
ſus. 


Ck) T- 6 is qui de teſt, 
f L.furiofurs, qui re- 
Na, fac.poll. GC. lal. & 
Sichard in L. pen, de 
Inſti. & ſub, C, 


That Teſtament is ſaid to be imperke& in reſpeR of 
wil, which the Teſtator hath begun,bur cannot finiſh as 
he would, being prevented by death, inſanitic of minde, 
or other impediments (d). 

The f Teſtament which is unperfeR in reſpeR of /o. 
lemmitie, is utterly voyd by the Civill Law (ec) : but by 
the Laws Eccleſiaſticall (f) , and eſpecially by the ge- 
nerall cuſtome of this Realme (g), the Teftament is 
good without any ſach ſolemnities, ſaving that where 
lands, renements,and hereditaments be deviſed by will, 
the ſolemnitic of a writing in the life time of the teſtator, 
is preciſely necefſaric , without the which the deviſe 
of lands, tencments, and herediraments is mecrely 
voyd(h). | 

Theft teſtament which is unperfe@ in reſpeR of wil, 
is ſometimes utterly voyd, and ſometimes it is good, {0 
farre forth as itis done : which diverſitic of effe&s,doth 
ariſe by the diverſitie of the meancs whereby the teſta- 
ment is unperfe, 

If we would therefore. know particularly when the 
teſtament is utterly voyd or not, which is unperfc in 
reſpec of will, it bchoveth us to take particular view of 
the ſeverall meancs whereby the Will of the Teſtator is 
made unperfe&. 

The t meanes whereby the teſtament is unperfe& in 
reſpe& of will, ſceme to be two (i) : the firſt is, when the 
Teſtator after he have begun to make his teſtament, and 
intending to proceed further az that preſent, is then ſud- 
denly even whiles he is making of his teſtament , pre- 
vented by death, or inſanitic of minde,or by ſome other 
impediment,fo that he cannot finiſh the ſame according 
to his purpoſe (k). 

T he other meanes is, when the teſtator is not hinder- 
ed at that preſent time of making his teſtament,but after 
he hath begun to make his reſtament, deferrerh the 6i- 
niſhing or perfeRing thereof untill aworber tire, and in 

| the 

* 
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hr ___— 

the meane time dycth, or otherwiſe becommeth inteſta- 
ble (1). (1) Oldrad. confil, 
119-Paul. de Caftr, 


When f the teſtament is unperfeR after the firſt man. 
ner, it may ſceme that the ſame is utterly voyd , even 
touching that which is alreadie done, yea, although the 
teſtator had appointed an cxecutor , which is the ſub- 
ſtance of the teſtament : and there t is no queſtion , bur 
that by the Civill Law it is voide, though it were the 
teſtament of the father amongſt his children (m).. But 
whether it be voyd /#re eemium, and conſequently by 
that Law which we uſe here in England, is a queſtion 
not altogether undoubtfull : and the reſolution ſecmeth 
to depend upon the veritic of another queſtion: namely, 
whether a Teſtament ad p14s cauſes being unperfe, 
with that imperfection of Will, be good or not : For if 


a Teſtament ad pias 54uſ4s be good , notwithſtanding. 


ſuch imperfefion , then our Teſtaments arc alſo good: 
and if fs teſtament be not good ; then ours are like. 
wiſenought: for theſe teſtaments «d p744 cauſes, arc ru- 
led ſecundum ime gentiurn (n) ; and fo are ours (0), 
Now þ that a teſtament ad pies cauſes, being unper- 
fe in reſpe& of will, is utterly voyd , even touching 
that which is alreadie done,is holden by a great many of 
Writers, and thoſe of great account and authoritie (p), 
whoſe opinion is alſo teſtified to be common (q), and 
highly cxtolled (r) : their reaſon is, becauſe in this caſe 
here is deteR of conſent, without which conſent no tefta- 
ment is good (ſ)- There is defe& (ſay they) of conſent 
in this caſe, becauſe Teſtators whiles they arc making of 
their Teſtaments, unti!l they have finiſhed the ſame, do 
put in, and put out, they adde, they revoke,and they al- 
ter many things alreadic by them diſpoſed (tr) : Other 
reaſons alſo they have, the which in my opinion are not 


conl.75.vol.1,&cenſ, 

450. vol. 2. Peckius, 

Trad de reftarn. con- 
Jugs lia.c-4 8, 

(m) Bar. Bald. Gaſtr. 
& alit, in I, bac con*+ 
fukifſima $ ex imper 
feto C, de teſta, quo- 
rum Op, com. eſt ut 
referunt Iu]. Clar, $. 
reſta.q, 9. & Micbac). 
Grall.Theſau.com.op, 
$, reſtam. qQ12. 

(n) Panor in Rub, de 
reſta,cxrr.n,o. Tira- 
quel. de privilegs pix 
caulz.c, 3. &c. 5. 
Corne.conſ,307. Co. 
yar. in c. rclaium, «1, 
1.n.6.Pau}, de Caftr, 
confi}, ”5-circa medi. 
uW,yol. i. & conh1, 
450,vel.z2. Grafl. The. 
faur.com.op. $. teſt, 
q-18, ubr dicic hanc 
op-com. efle jure can, 
(0) Dixi ſupra parr, 
1.9.9. 

(p) Balc.in rep.L.r. 
de ſacrolan. eccle. C, 
q. 6. Argel. in Lf is 
qui de reſta.ff FuJgoſ, 
conhil,ri7. Anch in c; 
2 de reſta. extr. Are. in 
d. L & is qui. Boer. 
decif.240. Vaſq. de 
ſuccef},crea $.23,0,6, 


Paif,confil.24. vol. 3. 


Tho. Grem, decil. 63, 
Scchard. & Curnus 
Inn.ind L hac con» 


lulcflima $.ex imper« 
fetc, 


(q) Tul.Crar $.teſt q. 7, !mmo magis eſt com. »it Grefſ, (1) Ab hac opinione ih Prax. ron licere 


recedere ſcriphir Ruin us.confil. 


7.n.8.yol.3, and, op. ce non modo com, ſed canoniicam ove riffi- 


m.m. laudac Virius.Thcſaur-com op. verb. teſtam, ra::dem wagis communem cfle, aflexn Grajl.5, 


teſtaw,q.1g, (3) Sicharein d-$,:ximperteto; (t) Ec” q 7» 
ailO- 
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(uy Nempe quod 
rſt. ra:10ne yolunta- 
t15 imperfetum, nn 
valer incerliberos,cr- 
go nec fayore pi#z 
caulz 2 Sed negatur 
argumentum per ca 
quz ſuper.\1s dita 
{unt prima parte de 
privileg, utriuſque 
reſtamenti. * 
(x) Bar. & Imola, in 
. L.is quiff de reſtim. 
Caſtr.confil. 45 6. vol. 
1.Panor.in c. 1. dc 
ſucceli.ab inreſtar,cx- 
tr, Alex, ir L, hac c6- 
fulriſſima $.ex imper- 
fea-,C, deteſts.Arc, 
in $, fia. Inſt quib, 
mod,reſta 1nfir, Iaf. 
conhl.1 5.yol. 4. Soci. 
Tra, reg, & fal. reg. 
300 loh.de Ana con- 
fil 7,Bar ba, conhil. 42. 
vol.4, Calci.conhil.' 3 
' Dec,inc.r, de fide in 
ſtr, Tir:quel de privi- 
Jeg.piz cauſe c.7. 
M alc.de provac. ver. 
tet, Covar, in c, rela 
rum,el 1.de reſta.extr, 
Surdu: decil.agy 0, 
IS1E. 
(y) Tiraq. TraR. de 
privil. piz cau'z, pri- 
vil-g. 7. Maſchar4. de 
probac.rerb,teſtim, 
(z) Panoria1d c.i de 
ſuccelfi. ad imteſtar, 
Extra, 
(a) Tiraqude privile, 
pix caulr, privileg.7, 
Dec in c.?, de fide 1n- 
ſtr extr.Surdus. d. dc- 
cil.2g 2» 


(0) c.utile de reg. jur, 
jure civihi aon'gentium Imol inc. 1.de reſt, ext: n. 22: 


altogether ſo forceable (u). | 
On the contrarie, others whoſe not onely number is 
more exceeding, but authoritic and eſtimation more ex- 
cellent, arc of this opinion, that where the teſtator hath 
:pun histeſtament, and hath bequeathed certaine lega- 
cies ad p1as cauſas,and intending at that preſent to pro- 
ceed further, is then ſuddenly by death or other impe- 
diment prevented, or hindered, that he cannot finiſh his 


teſtament : nevertheleſſe thoſe legacies alreadic made ad 


pias cauſas, are not thereby infringed, but do continue 


- ſtill firme and eftcAuall, as if the teſtator had finiſhed. 


his teſtament, according to his former purpoſe (x), and 


this their opinion is teſtified ro be more commonly re- 


ceived (y). The reaſon of their opinion is, becauſe tou- 
ching thoſe legacies alreadie given, there is no defet of 
naturall conſent (z) : For although there be imperfe&i- 
on of will inreſpe& of his whole teſtament, becauſe the 
Teſtator cannot abſolutely finiſh the ſame according ts 
his parpoſc, yet in reſpeof that which is done, there is 
no imperfeRtion of Vill (a), (the perfeR is not to be 
huce by the imperfeR (b). ) And albeit Teftators whiles 
their wills and teſtaments are in making, do many times 
adde and dimini(h, and alter divers things, yet who is a- 
ble to ſay that concerning this, or that particular legacic 
already given,the tcſtator wold have made any addition, 
diminution, or alteration : The preſumption is rather to 
the contrarie, for petſcverance and not mutation of VVill 
is preſumed(c). Indeed if it can be proved that the teſtator 
did meane at that preſent ro alter thoſe legacies before 


given, cre he had finiſhed his teſtament, and could not, 


being then ſuddenly prevented by death, or otherwiſe, 
then the former opinion hath place (d), that the diſpo- 
fiction is voyd, otherwiſe not (ec). 


extra, Nec obſtar. fi dicatur quod teftamentum fir individuum. Hoc yerum 
(c) L eum qui voluntatem, ff, de probac. 


(4) Paul de Cafir,in L-jubemus, dereſta, & D D,in C,pen,de Inſtir-& fub.C, (ce) Quia nemo 
prz:umitur haberce plus 11 corde quam in ore, Bald-in L.fi is qui,ff.de teſta, 
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- 
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3 By this now which hath beenc ſpoken of teſta- 


. ments 4d pias cauſes, we may judge whether our teſta- 


ments here in England be good or not , when they be 
imperfe&t by the firſt meanes, viz. where the teſtator 
whules he isin making his teſtament, after he have ap- 
pointed an executor, or given ſome legacies, and inten« 
ding to procced further, is even. then ſuddenly inter- 
rupted and hindred, that he cannot finiſh the ſame ac- 
cordingly. 

When f the teſtament is imperfe& by the ſecond 
meanes of imperfection of will, that is to ſay, when the 
Teſtator after he have begun to make his Teſtament, 


_ doth pur off or deferre the finiſhing thereof untill azs- 


ther time, and in the meanc time dycth, or is otherwiſc 
letted, that hc cannot make an end thereof, as he meant, 
howſocver by the rigour of the C:vill Law, the Teſta- 
ment in this caſe may ſceme to be voyd, even touching 
that which is alrcady done (f ) : yet by that Law which 
this Realme of England doth admit, in this cale (I meane 
114 gentinm (g) ) concerning thoſe things already diſpo- 
ſed, the Teſtament is not voyd, by the reaſons before al- 
ledged. Foras in the former calc the legacies alrcadic gi- 
ven are not yoyd, where the Teſtator cannot finiſh his 
Tchtament as he would at that time : fo in this caſe, the 
legacies beforediſpoled, or the conſtitution of theexecu- 
tor before made, doth' not become voyd, where theteſta-- 
tor cannot finiſh his Teſtament as he purpoſed at ano» 
ther time (h). 

Much leflc f is that Teſtament voyd,where the telta- 
tor having declared his whole will, and intending to do 
no more at that preſent, reſerveth ſomewhat to be done 
at another time, and in the meznetime dycth: For even 
by the Civill Law inthis cafe the Teſt :iment is perfe&, 
notwithſtanding ſuch reſervations (1). VV herefore if the 
Teſt itor after that he hath made his VW.11,do ſay that he 
will adde, diminiſh, or alter any thing in his Vill the 
next 


(f ) Paul, de Caſtr, 
conhl. 450.yol 3, 

(eg) Tus Gentid exiam 
hodie ubiq; gentium 
urgere, ni} ubi ye) 
jure fcripto, vel con- 
ſuctudineconcrarium 
obrineat, probatur 
per Zaſiin L. Tus civi- 
le. ff. de juſtic. 

(h) Cum igitur cade 
ratio in utroque ca'u 
militer, ide eriam jus 
conſtitwoporter. Nec 
eaſus diverfiras, ſed 
r:tionis identitas in» 
ſpici deber Aymo 
Graverta. cenfſ1l. 190. 
(i) Ar&,!af,& Sichar, , 
in L.pen,C de Inſtit. 
& ſub. Graff, T helaur, 
COm op,S . teſt. q.1 1, 
n,4.qu»>mſcenrteatiam 
comn unicer trcepti 
wor:{t;at- poſt Lud, 
Zain Refpoal, pro 
UX.IÞ% 3 O02, 
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next day,and dye in the meane time,before any ſach ad- 
ditions, detraRions, or alterations be made , the Teſta- 
ment is not to be notcd of imperfeRion by any ſuch re- 
ſervation of adding, diminiſhing, or altering his Teſta- 
(k) Simo. de Pts - ment (k) ; becauſe theſe things may be done by way of 
RL Tn. * codicill, withour the which the Teſtament is ſufficient- 
conſ. 44. ly perfeR (1) ; and eſpecially the Teſtament remaineth 
CD Sict.in LU: p£2-0© firme and effeRuall, where the Teſtator doth over-live 
Cm) Alex.col,74.vol. the time by him preſcribed for ſuch additions, diminu-. 
47> ry og: neg tions, or alterations, for then he is preſumed to have rc- 
7s @ emer pented him of luch additions, by not doing the ſame 
C.dercfta. Menoc. when he might (m), | 

pam 0] ray Herecunto f itmay be added, that where the teſtator 
(o) Alex.inL- haz having declared his whole will before witneſſes, cauſerh 


conlulriſima. $. ex the Notarie or Scribe to be called unto him, _— 


imperfeRo.C de teſt. , "9 
Gia. Theſa.com.op, tO have the ſame committed to writing, for a more ſufh- 


q-12,8.6, Mantic. d« cjent proofe of his Teſtament, and before the comming 
Ck of the Noraric dycrh:1n this caſe the Teſtament is good, 
hanc op,cfſe.com, - and ought to prevaile as a Nuncupative teſtament (n) : 
(0) Bar: poſt Dyne i neverthelefſe, if it may be proved , thatthe Teſtator did 


L.ul ﬀ. 7 odic, . . . . 
Old.confils. Caftr. reſtraine himfelfe ro the written Teſtament, and that it 


conhil.75.vol1,8& col yas his will and meaning, that the teſtament ſhould not 


CEE ws 3 beof force, unleſle it were written, then the teſtator dy- 


Grall, Thelaur. com, ing in the meane time before ir be written, the teſtament 


op.S.reft. qt 1.cl.1. F 
Cp) ens Þ-0eia. (Ball not beallowed as a Nuncupative teſtament, and fo 


rum.c},r.dereſts.exr. NOt at all (0) : But it is not preſumed, by ſending for a 


n.t'.ibitertio con- Notarie, that otherwife theteſtator would that his teſta.. 


1uio.Mantic,d. c 7. | 
eto. Manic:®'© 7 ment ſhould take no place , unleſſe it were written (p), 


n.6., 
C) GoiTs.S.reft,q but rather for a morereadie proofe of his will (q). 
I3.,10 i, ; 


——— 
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Of the defeR in theTeſtators meaning. 


1 No Teſtament good without 4 firme reſolution of the 
winde 10 make « Teſlament. 


3 WYord's 


ha JAYS am mc oc om p_Y A © * Ma 


be 
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2 Fords uttered raſhly,or unaduiſedly done, not import 
4 firme purpoſe in the teſtator. 
3 Itis the minde and not the words which giveth life to 
the teſtament. 
4 What is to be conſidered to prove  firme intent of ma. 
king 4 teſkament. 
5 Of the draught of aWill in writing. 
6 Ifawriting be found in manner of a Will, whether is 
it preſumed thewery Will, or but a draught thareof. 


$ .XIUL. 


(2)L. Divrus F. de 


> 2ADnAE theft teſtator have not animum teftan- fag 267mm 
"aw 4-8? . ' _ demil.teſt, 
- ; C4 4 di,that 6,4 forme reſolution,or adniſed de (b)L.ule,f dereſt. & 
SAI Lermmation of ma ting hu teſtament, his DD.ibi&in L» Di- 
T9 teſtament is voide, or rather no teſta- #5 plane. Hor- 
roman,conf 5,Vol. x 


Zh ment (a). And therefore f if any Man $ocin.iun;conſil, 179 


| raſhly,unaduiſedly,incidenty, jeaſtingly, or boaſtingly, vol 2.Par.conſil.89, 


and not ſcriouſly,nor with a firme purpoſe to make his Pg agg 


Wil,do ſay and affirm(as oftentimes it happencth) that vur.#. | 
he will make ſuch a man hisexccutor,or will leaue unto C/Mant.de coniee; 


vir ve}.Latit.r ein 


him all his goods,this is no teſtament (b) : For f it is the 6n.L.cxfeod.f.de 


mind,and not the words of theteſtator, that giueth life gens 0 
| q 1 nt quz 
to the teſtament (c) : which f minde or earneſt purpoſe. ,,, hon  uperius 


ought to be proued by circumſtances (d), as that the te. plic.definirionis reſt. 
ſtator was very ſick when he ſpake theſe words (c), or 752 ent.r par.S 3 

, | (d)Glofſin 5 plane 
that he did require the witneſſes to beare witneſſethere- tnft.de red.mil. 


of (f),or that he framed and ſetled himlelfe-carncſtly to (LOO Divus 
the making of his teſtament (g),or by other circumſtan- (f)Ead.glof, in d.L: 


ces of like effe& (h): wherein the Tudge is to conſider the Virus. 


iti | . Gloſ.in d,L.plan 
condition of the perſon ſpeaking the words,the time,the ( Jars Go 


place,the occalion,the manner of ſpecch, and in whoſe prop-frum eft. de - 


e w reof the 18-18 DD,ibid, 
preſence (i), & namely, whether the words were of th —_ 


preſctor future time (k):& if the words beof furure time 7 414,cemur,s. caf. 
then whether they be ſuch as do import rhe accomplith —— a; 
ment ofthe a&,or but the beginning onely: for thoſe of CORD Ss 


Ll thefor: rom,d,conhl,5 
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[) Alciar, Ripa. & all! 
& L.ſervicl& ft. dc 
leg-1, 


(m) Menoc d.caſ,496 
— ex quo abunde hau- 
rice poterirgunde (i- 
tim TYw4anm CxXLINgUas 


(n)L.ex ea fcriprura, 
de reſt, L fidei com- 
mſſa.$ ;,de leg3s ﬀ. 
(o)L,1,& z,de ſent, 
ex breuiloqua recit« 
C.c fin.dere iud 6 
Vanrivsde nulltar, 
viz,de null.cx defetu 
procel, &c.n,69,70 
Bald. in 4.L,bde: com 
mif.$ 1,Everard.conf. 
Ll 5F,nzs. 
(p)L.contrat.C,de 
ade inſtr. 


(g)Supr,par4,$ 25 


{c)L.exeaſecriptura 
de reſt. [ .fidei come 
aufſ.de leg,3, it, 


former ſort being executory,are equiualentto wotds of 
the prefent time (1) : by which circumſtances the dif. 
creet Iudge may the better colle&, wherher hethat utte- 
redthe words had a minde or purpoſe thereby ro make 
his teſtament,or not (m)- | 

As words fonely without a conſtant purpoſe of ma. 
king ateſtament,do not make a Teſtament, ſo that wri- 
ting which is-preparcd or deſtined for a draughe or i- 
mage of the teſtators will onely, or for a more ready di. 
reQion of the Teſtator whereby to make his teſtamene 
afterwards,is no more to be accounted a teſtament before 
it be acknowledged by the teſtator for his teſtament (n ), 
then isthe draught of a ſentence to bee taken for a ſcn- 
tence,umtill it be pronounced by the Iudge (o), or the 
draught ofan obligation is to be accounted for an obli- 


gation before it be ſcaled and delivered by the oblige as 


his at and deed (p). | 

Notwithſtanding I do not hereby meane, that it is al- 
waics neceſſary the teſtator ſhould acknowledge before 
witneſſe the Teſtament by him written,to be his laſt wil 
and Teſtament, or that itis alwaies neceſſary, that hee 
ſhould ſubſcribe his name,or put his ſcale thereunto, for 
the teſtament written with the hand of the Teſtator 
may be good without any of theſe things, as heretofore 
I haue confirmed (q). 

But now this doubt may ariſe, what if a writing bec 
found written indeed with the hand of the reſtator in 
manner of a will, wherin be hath diſpoſed his goods and 
appointed anexecutor, but the wtiting is neither ſealed 
with the Teſtators ſeale,nor ſubſcribed with his name, 
nor by him acknowledped before witneſſes to be his laſt 
will : whether ſhall this writing bee accounted to bee a 
draught of the Teſtators Will,or the Teſtament it ſelfe? 
I ſuppoſe that the ſolution of this queſtion, reſteth in the 
varietie of citcumſtances : for iſthe writing bee unper- 
fR(r),for that perhaps the teſtator doth leave off - = 

| middeſ? 
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middeſt of a ſentence (s), and without any date (tr), 
or if the ſame be written with ſtrange charaRers (u), or 


it the ſame be wricten in paper,& great diſtance betwixt 


every line, with divers emendations & correfions made 


berwixc the lines (x) tif allo the ſame be found amongſt 
other papers of (mall value or account (y), by theſe cir- 
cumſtances it ſeemeth rather a draught or preparation 
to a teſtament, thanthe teſtament irſcite (z). Burton the 
contrary if ;he writing be perfedt er fully finiſhed, hauing 
4 certaine date of the day,month,and yere,& be written 


with uſual and accuſtomed letters in parchment, without 
 corretions,& with (mal diſtance berwixt the lines , and 


alſo found in ſome cheſt of the teſtator among other wri. 
tings of the teſtators,of great value & moment: by theſe 
circumſtances it ſcemeth rather to be the very teſtament 
it ſclfe than a draught onely (a). | 


(s) Bald. & Angehin d 
L.cx caſcriptura,Ey9 
rard.conf.z5 5,n,v 
(t)Aurh.quod fine C 
de tefta,Everard,d 
confi] 15 5, Non ta» 
men sf; mo necet{a* 
rium clic ut tewpus 
inſcribatur, prour 11s 
civile in omniteſt, 
etiam inter liberos 
excgir,ſed quia com- 
muniter opponi ſolet 
tempus 4 noftcar.tin 
ſui» reſt,ſcriptis, om- 
wiſho igiturcemporis 
(argumento a commu 
niter accidentibus) 
denorar preparar, 
re1 porius quam zps 
ſamrem 
(u)L.quories $.1, i. 
de hzr.inft.Birg3ald, 


Ang'& alii, 'bidew, Non qued idcirco vitioſum fit reft,quia ſcriptum noris vel zypheris inuſit, max» 
ime jure gentium attento:ſed quod deduRtoargumento 4 communiter accident. prapara'iv mag;s 

vam quam res ipſa yideatur,quia perpauci vera ſuareſt. lireris vel chara&.inu5,conſcrib,(x) Paul, 
& Caftr.Sich &aliin L contraR,C de fide inftr. Lupus Aneg.z0(y)DD,in D. Auth qdiine Men, 
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Of a later Teſtament. 

1 Divers meanes whereby the teſtament being 2004 at 

the firſt,is afterwards infringed, 

2 A man may make as many teſtaments 45 het liſt. 

3 Omnely the laſt teſtament &« of force. 

4 This concluſion that the later teſtament doth infringe 
the former diver ſly extended. 

5 The ſame concluſion diverſly reſtrained. 

6 Of the clauſe derogatory of ſuture teſtaments, 

7 Dneſtions about clats ſes derogatory. 

8 Of clauſes derogatery,ſome are derogatory of the pow 
er of making teſtament s,ſome of the Will- 

9 When the clauſe ts derogatary of the power of making 
teſlaments,mention or reuocation therof ts n10t neceſſary 

lo Whenthe clauſe is derozatory of the Will of making 

Ll 2 teſtaments, 


The ſenentb part. 
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(a)Supr,cad par.S 1, 
(b)Ilnihociplo $. 
(c)InfraS 15 
(d)Infra-S 16 
(e)Infra$ 17 


CfTnfra S 18 

(g)Infr.S I9,*v, cum 
+ We ſequen.uſque ad fine 

hibri. 

(t)L.ff:de avim, leg. 

Mant.de coni-&ulr, 

val. $2-titl Bu 


teſtaments, then it is needfull to make mention thereof 
11 Certaine caſes wherein mention or reuocation of the 
teſtament derogatory i not neceſſary. 
12 Three manner of renocations,generall, ſpeciall, and 
ſingular. Nees 
13 The force of the generallregocation. 
14 Theeffett of the ſpectall renocation. 


15 - Theeffett of the fingalar renocation. 


16 Theeffedt of the gemerall mention. 

is The effedt of particular mention, | 

18 Howa teſtament may be rewoked wherein i a ſpecial 
clauſe derogatory circntaſeribed with certaine limus. 


19 IWhat ts chiefly to be obſerned about thoſe teftaments 


wherein be clauſes derogatory. 

20 Clauſes derogatoryof ſmall force tn the teflaments of 
fample perſons. 

21 What if two teſtaments appeare,but doth nt appeare 
whether of them is later. | 


qd. XIV: 


PE&R T hath been ſignified already, that 7 a te- 

2 ſtament which is good and lawful at the 
E:9, bcginning,may afterwards become yoid 
S > by divers means (a) : as by the making 


PE CCHEE AL ofa later Teſtament (b), and by reuo- 
king (c),andcancelling (d)the teſtament madc,by alrera- 


How of the teſiators ſtate (c) by forbidding or hindering 


#he teſtator to make another teſtament, or to corre& the 
formcr (ft), and by divers meanes heereafter enſu- 
Ing (8). 

Concerning the firſt. of theſe means,thatis to fay,the 
making of 4 later teſſament,lolarge and ample is the li. 
berty of making teſtaments, that f a man may as oft as 
he wil makea new teſtamentcuen until the laſt __ by 

| neither 


How Teſtaments become Void. 


165 


neither is there any cautele under the ſun to preuent this 
liberty (i)-: but no mancan dic with rwo teſtaments (k), 
and therefore tf the laſt and neweſt is of force (1) : fo 
that if there wetc a thouſand reſtaments,the laſt of all is 
the beſt of all,and maketh void the former (m). 

This + concluſion, that the later doth infringe the for. 
mer,is diverſly inlarged. Firſt,the later teſtament doth 
infringe the former,albeit the executor of the later doe 
refuſe the Executorſhip,or dye, cither —_— life of 
the teſtator,or after his death(n),for itis ſufhcient that 
once he mighc have been made Executor (0). Secondly 
* thelater teſtament doth intringe the former, albeit the 
Prince or Emperor himſelfe were appointed Executor 
of the former(p).Thirdly,the later teſtament doth make 
fruſtrate the former,albeit the former were a written te- 
ſament, and the later but a nuncupative teſtament(q). 
Fourthly,the later doth infringe the former,albeit there 
be no mention in the ſecond teſtament of reuoking the 
former (r).Fiftly, the later teſtament doth reuoke the 
former,albeit in the former there be a clauſe derogatory 
of Wills and Teſtaments afterwards to be made(\):bur 
then whether it be neceſſary, that in the later teſtament 
there be mention or reuocation of thatformer teſtament 
or of the clauſe derogatory, is hereafter declared(t).Sixt. 
ly,the later teſtamenr doth make void theformer, albeit 
there be xx witnefſes ofthe former,and bur 2 of the la- 
ter(u).Seuenthly,the laterteftament doth take away the 
former,albeit in the fotmer teſtament the executor is ap- 
pointed (imply or without condition,& in the later con- 
ditionally,and the ſame condition alſo violated (x), fo 
that the condition be of ſomething then to come at the 
time when the condition was made. But if the Executor 
of the later teſtament be made upon ſome conditionthen 
preſent,or paſt,the condition not exiſting,the former tc- 
ftamentis not reuoked, Eightly,the later teſtament doth 
make void the former, albeit the teſtator have (worn not 
| | Ll 3 - to 
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(n)d $S poſteriore in« 
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inhr*Maſc.ract de 
prob.cuncluſ128zn 2 
(0) Eod. $ poſterior© 
(p/L.6 quis-C.qui te- 
tt#fkac.-poil- 
(q)Valqdc ſnccefl, 
reloluce]-x $,t,n,26, 
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(1) Minling.& Vigl. 
in-d'S poſteriore- 
(s)Bar.in L & mijhi 
& rib4,S in legaus, tf 
de leg- 


(t)lofracod $n,7, 8 
9,%c. 


(v)covar.in Rub, d 
t elt.extra-pait.2,in 
prin; Valq.d.lucc rel. 
JLiS1 

(x)d, S poſteriore : 
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The ſeuenth part. 


(z)Covariin Rub. de 
 reſt,exti-par 2,0-19 
| (a)lul.Glar.S refit q, 
valde notandum- 
(b)$S-ex ceo inſtir, 
quid mod.tcfi. infir, L 
lancimus c,de eſta. 
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Rui. conſ:12,n,tr, 
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(w)Perkai.ceff.g, 


to revoke the ſame (z),the oath being alſo rcuoked , to- 
gether with the teſtement (a). 

The reftriionst of this former concluſion are thicſe; 
Firſtzthe later teſtament doth not make void the former 
when the later is unperfeR, in reſpe& of the reſtators 
will (b), and notin reſpeRof ſolemnitic (c). Secondly, 
the later teſtament doth notmake void the former,when 
it is vehemently ſuſpeed, that the teſtatot was com. 
pelled to make the later teſtament by feare , or vio- 
lence (d). Thirdly the later Teſtament doth not make 
void the former, when it is ſuſpeRed that the teſtaror 
was induccd to make thelater by fraud or deccit (e), 
Fourthly,the later teſtament doth not take away the for. 
mer,the later being made at the interrogation or ſugge- 
ſtion of ſome other perſon (f),c[pecially when the teſta. 
tor is very {icke,and in peril of death(g):for then it doth 
not take away the former, made by the proper motion 
of the teſtator (h), unlefle it appeare plaincly of the ex- 
_ will of the teſtator to reuoke the former (i),or un. 
cſle the teſtator himſclfe did diate the teſtament (k) or 
unleſſe the later teſtament bee in fauor of the teſtators 
children,or others, who wereto haue che adminiſtration 
of his goods it hee dyed inteſtate (1). Fifely, where the te. 
ator hath made ewo teſtaments, a-former and a later, 
both being written;and the ſame teſtator afterwards ly- 
ing ſicke upon his death bed, ſome neighbor of his pre- 
ſenting to the teſtator both the reſtaments, willing him 
todecliuer to them which of theſe Teſtaments hee will, 
ſhall Rand for his laſt will,if che teſtator beeing of per. 
fe& minde and memoric, (ball. deliuer to them the former 
Teſtament:in this caſe-the teſtament ſo delivered ſhal bee 
theteſtators laſt will,albcit it were firſt made (m). Sixt- 
ly, the ſecond teſtament doth not reuoke the former, 
whenthe ſecond teſtament doth not in any wiſe difſent 
from the former,but agrecth with the ſame in all points, 
eſpecially if the later were made. very ſhortly _ the 
ormer, 
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former, for then they both ſeeme but one teſtament in 
divers writings (0). Scucnthly,the tormer teſtament is 
not revoked, when inthe later wil,chere be nocxecutors 
named, for then the later is but a codicill or addition to 
the former Tcſtament, wherein Executors be named (0). 
Eighely, thetormer teftament is not revoked by the 1a- 
ter,where the ecſtator doth take an oath not to revoke 
the former,unleſſe chere be expreſſe mention of the ſame 
Teſtament; with the oath (p) - Ninthly , the later 
ecſtament doth not take away the former , when it is 
made in heate of anger,and diſpleaſure conceiued by the 
teſtator againſt the executor of the firſt reſtamenr, wher- 
as afterwards they be reconciled andioined in amity as 
before (q). Tenthly,the Þ former reftament wherein is 
a clauſcderogatorie of Vills and Teſtaments afrerwards 
to be made(as if the Teſtator ſay, Whatſoener teſtament 
I ſball hereafter make, I will that the ſamebee of no force, 
exc.) is not alwaies infringed by the later teſtament, un- 
lefle there be ſufficient mention or revocation of the for- 
mer teſtament or clauſe derogatorie (r): 

If you demand in whatf caſes mention or revocation 
is to be made of the former teſtament having a clauſe 
derogatory,and in what manner this mention or reuo- 
cation ought to be made, and is ſufficient for the revo- 
k:ng of the former teſtament, with the clauſe derogatory. 
Surely this queſtion, eſpecially concerning the manner 
of mention or revocation to be madc in the ſecond teſta. 
ment, is very difficult, and ſuch, as in the anſwering 
wherof, the Writers do fight among themſclucs migh-- 
tily,and doe contradi& one another very ſtrongly (1), ſo 
that the viory is very doubtfull, and very hard ir is 
to know whether opinion is truer, or more commonly 
received, Others labouring to reconcile theſe contra- 

diRions,and to pacifietheſe contentions, have waded ſo 
for fine and daintie diſtin Rions,thar they ſeem to ſwim 
up and downe, and to flote hither and thither, I know 
LI 4 not 
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not whether, in a deepe and bottomlcſleſea of intricate 
and confuſcd diviſions(t),ſo that if a man would aduen- 
ture to followthem to the end of their voiage, he might 
well doubt whether ever hee {ſhould obtaine any haven 
or ſafc landing : whereforefor minc own part I thought 
to wade no further fromthe (hore then Iſhould find faſt 
footing,and where [ might be within the Readers reach. 

Concerning the queſtion therefore,firſt of all, wee are 
to underſtand Þ that of clauſes derogatory there be two 
ſorts,the one derogatory ofthe power of making Teſta- 
ments,the.other derogatory of the 1/i4 of making teſta. 
ments(u). Example,of the firſt is, when the Teſtator v. 
ſcth theſe or thelike words, 7 doe from hence forth re- 
mounce the power of making anyother teflement : or thus: 
1 will that hereafier I haue no morelibertie or authority 
10 make moe wills or teftaments,C45, Example of the ſe- 
cond, when the reſtator uſcth theſc or the like words. 7/ 
I make any teſtament hereafter, I will that the ſame bee of 
no force: orthus; 1f 1 make any teflament hereafter, ex. 
cept therein I write the Lords prayer, my minde and will 
i that the ſame be voide and of none effett (x) : theuſe of 
this diſtinRion or difference betwixtclauſes derogatory 
of power andof will is this, 


8 


Iff the clauſe bederogatory of the power or bberty of - 


raking of teſtaments,and afterwards the teſtator makes 
another tcſtament,it is not needfull therein to make any 
mention,or revocation of the former teſtament, or clauſc 
derogatory therein contained (y), for the, former is ta- 
ken away by the ſecond, asif there had not beene any 
ſuch clauſe.derogatory therein at all : the reaſon! is, be- 
cauſe the clauſe derogatory of the power of -making te- 
ſtaments is utterly void in Law,nor. caty a man renounce 
thelpower or liberty of making teſtaments (2), neither is 
thereany cautel under heauen to preuent this liberty (a) 
which alſo indutcth whilcs any life indureth(b),as hath 
been aforcſaid, | ; 
þ 


It 


11 


10 If t the clauſe bee derogatory of the teſtators will, 
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then it is neceſſaric that in the later teſtament there be 
mention or revocation of the ecſtament with the clauſe 
derogatorie, otherwiſe the tormer teſtament 1s il) in 
force (c) : the reaſon is, becauſe there is preſucred a de- 
fc& of the teſtators wil in the ſecond teſtament, and thar 
his meaning is not to have the former revoked, without 
making mention of the former derogatory teltament (d) 

Nevertheleſle, f it is not perpetually true, that the 
teſtament wherein is a clauſe derogatorie of the teſtators 
il,is not infringed by the later teſtament , whercin is 
no mention or revocation of the former teſtament dero» 
gatoric, for-it faileth in divers caſes. 

The firſtcaſeis, when it may be proved by other con- 
jeRures that it was the teſtators meaning, that the for. 
mer teſtament ſhould be revoked (e). 

Another caſe is, when there be ten yeares expired 
from the time of the firſt teſtament (f); 
The third caſe is, when the teſtator doth with an oath 
confirme the later teſtament (g). | 

The fourth caſe is, when rhe ſecond teſtament is made 
in favour of the teſtators children (h),or ſome other per- 
ſon entirely beloved ofthe teſtator (1), 

The fifth caſe is, when the executor named in the for- 
mer ecſtament, after the making thereof doth grievouſly 
offend the teſtator (k).For in this caſe there is great like- 
lihood of the alteration of the teſtators minde (244). 

The ſixth caſe (grounded upon the ſame reaſon of 
likelihood of alteration of the Teſtators minde) is,when 
the childe being made Executor in the firſt Will, where- 
by alſo the Teſtator doth- bequeath unto him, all his 
goods, dycth before his father (245): 

The ſeventh caſe is, when the ſecond teſtament is made 
to godly and charitabicuſes (246). | 

For the other queſtion, (viz. What manner of revo- 

cation is to be made in the ſecond teftament, that : _ 


cc. 


(c) Bar.'n L, fi quis, 
dc legaris,2+ Clar, $. 
reſta.q 99. Graff, $, 
teſta.9, 3g, 

(d) Covar.ind. Rub, 
deteſt. extra, part 2, 
Clr,&Grall ubi ſupr, 
Mantic. de conjeR. 
ule. vol.x 2-rir.$.Parif. 
confil.io. vch 3.n g- 
24, &e, 

(ec) Covar.in d. Rub, 
2part.n,19,vaſ.quar, 
concJu\, Pariſ confi, 
10,v0l.3.n, 21. Grail, 
d.q,89,n.6,Clir.d.q, 
99n.$, Manric. de 
conjee, ult,vol. li.r2, 
tut.8.n.17, Maſcaid, 
de probac. conclul. 
I282n.4:, 

(t ) Bald, in L, ſanci- 
mus C,de tefta.n.6, 
Graf.d. q» $9.2. 10. 
Clar.d q.99.n. 19, 
(gz) Bald.ind.Lifagci- 
mus,in fin, Graf d. q. 
89.n.8.Clard. q 99» 
nile, 

(FE) L.ule. C.de Cu- 
rator. furiof.Gral, d.q. 
89.n,s Mantice d,th, 
8.n. 27, 

(1) Iaſ.in d. L. ſanci- 
mus.C. deceſto,hw, 6. 
(F) Iaf.in d L lanci. 
mus,lim. 2, 

(244) Meno.de praf, 
I.c,przf, 166, n 37. 
(34.5) Menoch. ibid, 
Soc. Jun. confil. 124, 
n.F2. vol ', 

(246) Meno.de praf. 
166.n, 40, Oldrad, 
con{il. 129, 


ſuffice to revoke the former teſtament, wherein is aclauſc 
derogatorie of the will of the Teſtator) we muſt note 
f that there be three ſorts of revocations ; one general, 
(1) Graf. Theſa,com. another ſpecial, rhe rhird ſingular, or individual (1). 
apy je 4 —£ Generall, when the Teſtator in his later teſtament uſeth 
Manr,de conjet, ale. theſe or the like words : 7 will that this Teftament ſhall 
vol.k.ragie,$.n.6. and, notwithſtending any other Will or Teſtament by me 
heretofore made : or thus, 1 revoke and make voyd all 
former Wils and Teſftaments,g5c.Speciall, when the Te- 
ator bath theſe or the like termes : 7 ds bereby revoke 
all former teſtaments, notwithſtanding any clauſe deroza- 


make my laſt Will and Teſtament, notwithſtanding that 
clanſe derogatorie of my former Will, that I would nt 
have that Teſtament revoked,unleſſe I ſhould inſert in this 
» teſtament the Lords Prayer, Or thus, Notwithſtanding 
»» that clauſe derogetorie in my former Will, whereby I would 
»» that nowill or teſtament afterward to be made ſhowld pre- 
» waile, albeit it ſhoald ſpecially derogate from the former. 
Or thus : Notwithflandine that Will where 1 made ſuch 


(w) Bar. in L. fiquis which 7 made in ſuch a place, at ſuch a time, and before 
in prin.t& veleg 3. ſuch witneſſes, &7c. (m). Theſe diſtinRions obſerved, I 
Exriapart,t, n. 19. make theſc concluſtons. | 

Clar. $.teſt#,q.99. The firſt concluſion is, that + if in the later reſtament 


Grall'$ reftam. q,89. "IN2 
- wank nr th ul. there be a gemerall revocation, as Nutwithſlanding all 


vol.li.12.tir.8, former teſtaments, &c. the former teſtament wherein 


[100908 iy is aclauſc derogatoric of the teftators will,is not thereby 


n.24+ Graff. Thefaur. taken away (n), albcit there be but one former teſta- 
comp.$.eſt & bc rment (0). 

 angeþ-q ou ll)xft The ſecond conclufion is, that + if in theſecond teſta. 
(0) Takin L.fancimus ment there be a ſpectall revocation, as Notwithflanding 


OR any teſtaments with their clauſes derozatory, &rc. the tor- 


Graf d.q. 89.0.5. contrarium Bar. ind. L, fi quis, cujus opinio communiter reprehendicur, aferir 
Tobias Nunius confil.26.col,z-& ſecundum communcm opinionem effe pronunciandum 4 ! udice, 
moner Tir2q de Ieg.conub.gluſ7.n.1zr, Clar.d.q.gg, n.;. affirmans quod in 1b, ſuo aur Bar, verba 
ſunt eorrup4a, aur non kidehiter 3 DoRoribus recutata« Tu igirur conſulas l:brum proprium, 


torie in the ſame. Singular whercin the tcſtator ſaith, 7 


mer 


IS 


4 perſon my execator. Or thus: Notwithſtanding that will 


I3 


14 


is 


I7 


18 
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tors will is thereby taken away (p). 

2 15 Thethird concluſion is, that t if in the ſecond teſta- 
ment there be a ingalar revocat op of the former teſta- 
ment, as Notwithſtanding ſach a Teſtament made before 

ſuch a Notarie, ege. the ſame former teſtament having 
therein a generall clauſe derogatorie, is ſufficiently revo- 
ked, although in the ſecond teſtament there be no men- 
tion of the clauſe derogatoric in the former teſta. 

ment (4). 2 
16 Thetourth concluſion is this t, that if in the former 
teſtament, there be a ſpeciall clauſe derogatory, the ſame 
is taken away by the fecond, wherein is generall men- 
tion made of the former teſtament, and of the claule de. 

rogatorie (r). 

The fifth concluſion is f, that if in the former teſta- 
ment there be a ſpeciall derogatorie clauſe, the ſame is 
not taken away by the ſecund teſtament, whereinis par- 
ticular mcntion, of the ſame teſtament without mention 
of the clauſe derogatorie (l ). | | 

18 The ſixtconcluſion fhall be, that T if in the former tc- 
ttament there be a ſpecial! clauſe derogatorie, circum- 
ſcribed with certaine limits : for cxample ; 1 will that 1his 
teſtathent (hall tand , notwithſtanding any other 10 be 

3 made bereafter, unleſſe in the ſame 1 ſhall write, or cauſe to 

be written, the Lords Prayer,gyc-The fame former teſta- 
ment may be taken away by a ſecond, albcit the Lords 
Prayer be not written in the ſame (t) : bur then it is de- 
hovetull that in the ſecond teſtament there be mention 
not onely of theteſtament, but alſo of the clauſe dero- 
gatorie : as, 1 will that this later teſtament ſhall ſtand, 
4 notwithſtanding any former teſlament by me made, con- 
raining whatſoever words or clauſe derogatory : Which 
done, the former teſtament is taken away (v). 
Other concluſions (x) I might adde, but thought. 


19 t good to deliver this one for all,thcſame in my p_ 
cing 


I7 


mer teſtament with the clauſes derogatorie of the teſta- 


(p) Dy-in c. quod ſe- 
mel de reg jur,6, Ale. 
d. L.ſancimus, Cjar.$, 
teſta.q 99, n.4. & per 
cum cenltwr cum- 
munis opinto., 


(q) Par.ind,L,6 quis 
n-8.Corar, ind, Rub, 
de reftam.oxtr.n.ng, 
verfic. cerr, concluf, 
qui ii atteflatur hic 
op.elle & com, & ye« 
riorem- 
(r) Bar.ind.L.G quis. 
col.z.DD.in 4,L.fan- 
cimus, Covar.in d. 
Rub.de teſt, n-1 geyer= 
fic. cert.concluſjo, ubi 
dicit hancop, ele <6, 
(s) Paul.de, Caft.con- 
[1]. 206.vol. x, Cova-. 
ind. Rub.na1g, vcrb. 
primum queſtione. 
(rt) Bar. in d fiquis, 
Covar.ind,Rub.r,19 
vetb.fecundum Apes 
Nil. ad Bar. in d. L, 
ſancimus C, de teſta. 
Bald,confi!,198.yol. 4 
(u) Bar. ind.L,fi quis 
Paul-de Caftr, confi], 
234,v0].1. Covar. in 
Rub.de teſta.exrr,p:r, 
2,0,19.Manri de con. 
jeR.ul-,yol. ib.12. tit, 
8,nlo,Atq; hanc o- 
pinionem commur E 
laudat Covar, Sal. Dy. 
& aliis rc fragantibns, 
(x) Videant Iuftinia. 
niſtz. Mantic.de con» 
jeR,ult,vol lib,t2,tir, 
?, & Covar,in d Rub, 
de iefia, pert,2,0,19 


La 


- (1PZ 


The | ſeventh part . 


Cy) Sima. de Preis, 
de interp. ult. vol.li.4, 
fol,227 .n,60. Kc+ 


(z) Paril confil-10. 
hi 3.n 10 li.&c. 

(a) Simo de Precis, 
de Interp.ul.voLl: 4. 
fol.337,n.51.&c. 


(bd) Simode Pretir, 
ubi ſupra, 


being more worthy to be remembred, which concluſion 
is this, that it bchooveth the Judge where he findeth 
ſuch clauſes derogatorie in any teftament, to conſider 
the pcrſons of the teſtators, namely, whether they be 
ſuch perſons as do underſtand the torce and effet of 
theſe clauſes derogatorie, and revocatoric, yea or nay- 
and to cxamine the occalions of inſerting the ſame 
clauſc; eſpecially, this is to be conſidered, whether theſe 
clauſes be added by the proper motion of the teſtator 
himſelfe, or at the inſtigation and perſwaſion of ſome 0- 
ther, as the executor, the legatarie, the Notarie (y), &c. 


' For if the teſtator do underſtand the effeR of ſuch clau- 


ſes derogatoric, and did inſert the ſame wittingly and 
willingly of his owne accord, it is preſurned that he did 
ſo, leſt peradventure afterwards he might be ſolicited 
and induced by the inſtigation and importunitic of his 
kinsfolks, or the moleſtation of ſome other , receiving 
{mall benefit by the teſtament, and hoping to gainc 
more by the alteration or revocation thereof, to change 
or revoke the ſame,contrary to his former ſctled purpoſe 
and firme reſolution. In which caſe, if at any time aftcr 
the teſtacor make a new teſtament , the former is not 
cafily revoked (2), unleſſe in the ſecond he do make 
mention and revocation of the former teſtament , with 
the clauſe derogatoric (a), in caſes where revocation is 


neceſſary , as inthe former concluſions is preſcribed: 


otherwiſe the ſaid forme not obſerved, it is to be preſu- 
med, that it is not the Teſtators meaning to infringe and 
fruſtrate his former teſtament made with ſuch conſtant 
reſolution, and preciſe caution (b).But on the contrary, 
if ftheteſtator were but a ſimple perſon,notunderſtand- 
ing theefte& of ſuch derogatorie, or revocatorie claulcs, 
and the rather if the ſame clauſes were inſerted in the 
former teſtament by the Notary atthe petition or by the 
direfion of fuch as were bencfited by the ſame teſta- 
ment, or ſome of their friends, being loth to have the 
ſame 
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fame altercd or revoked - then howſoever the former 
Teſtament be corroborated with cunning or preciſe 
clauſes, of inſerting the Lords Prayer in the ſecond re. 

ſtament, or of not revoking the former teſtament, al- 

though in the ſecond he ihould ſpecially revoke the 
ſame: all theſe cunning clauſes and curious cautions not- 
withſtanding, the former teſtament may be the more 
ealily revoked, without any ſuch preciſe obſervation of 
ſpeciall revocation above deſcribed (c). 

Thus we have ſeene in what caſes the former teſta- 
ment is infringed or not infiinged by the laſt teſtament, 
It any do here demand of me, what Þ if two ſeverall teſta- 
ments do appeareto be made by one perſon, bur i: doth 
not appeare which is former or later, which of theſe (hall 
prevaile ? This queſtion is fatisfied a little belore (d), 
thicher I 'enfiavoril Reader. 


—  _— _— I — ——  —_— 


Of revoking the Teſtament made. 


— 


1 Lawfull for every man to revoke his T element , , 42d 
to dye inteſtate. 

2 Revocationof a mans Teſtament i not preſumed... 

2 Divers extenſions of hu former concluſion. 

4. Divers limitations of the ſame concluſion. 

5 Whether a bare revocation do overthrow the Tefla- 
ment, 


&,'XV. 


AD Nother of thoſe meancs whereby the te- 
>» ſtament which was good at the begin- 
Z ning, is afterwards made voyd, is revoca- 
Y7 tion of the ſame teſtament, For f as itis 

{2% & lawfull for every teſtator to add« and di- 
minis to and from his teſtament, and to alter the ſame: 


lo . 


(c) Idem Simo de 
Przxtis, Joco luperis 
allegaro,ub! locuple- 
tine de hacre. Cui 
:djicias Didac, Cuya, 
in Rub de teſta. extr, 
n.t9. verb. decimotcr- 
rio,Mantic. de con- 
je. ult.yol. ib. 12.11, 
?,n.15-Barb,conf.72, 
yol.z ParifconGl, 10, 
vol.3n.z1 &c. 

(d) Supra, cad; part. 
S.11. & ſup, 1, par.S. 
I6,N.17» 
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— 


(a) Bald.in L, fanci- [0 is it likewiſc lawfull for every perſon having made his 


mus,C,de teſt. Manr, 
de conjcR. ule. vol, li, 
2.tit.I5. 
(b) L,cum qui volun- 
rarem,ff de probac. 
Maſc, Tra, de prob, 
conc] 1280. quvyariis 
& ampliac, & kmirac. 
hanc concluCornavit. 
| c c) Paul.de Caſtr. A- 
ex. & laf. ind. ſanci- 
mus.C,de reſt, Qyz- 
recamen, Bart. Sing. 
183.& Mantic.hb.s, 
tit.3.0,46.ct3(1 prius 
fuerir teſtamenrym 
ad pias cauſas. 
(4d) Alex-& lal.ia & 
L, lancimus- 
(e) Paul.de Caſt. Lal. 
& Alex. ubi ſupra. 
(f) Alex.& laſ.ind.L 
ſancimus, Maſc,Trat 
de proba.concl.:1280, 
y,17,18, 
(e) Dyn inL. porcſt. 
de hared.inftir. ti-re- 
pertorium Berrzchin, 
yerb- reſta. revocatur. 


n, 42. 

(h) Hoc ita «bd:fe- 
Qum parriz poteſta- 
tis,L. quod dicicur.ft, 
dc lib. & poſthu. 

(i) Mant. de conjeR. 
ult yol-lib. 12, rir. 2, in 
fin quamyis inſpeRa 
Juris civilis diſpoſi- 
tione,coraria opinio 
app: obatur, GraſT.$, 
legar.q 67.Ripa.in L, 
ſt unquam-C. de don. 
42, Maſcar, de proba, 
conclu\, 12$0.n, 153. 
quz conclufio ampli 


teſtament, to revoke the ſame, and to dye inteftate (a. 

But f no man is preſumed to have revoked his teſta- 
ment once made, unleſle it be proved (b) : Inſfomuch 
f that if amandolive by the ſpace of fortic yeares , after 
he have made his teſtament, yet is not the reſtament pre- 
ſumed to be revoked by the courle of ſo long time (c). 
And albeit during the ſame time his wealth and ſub- 
ſtance do greatly increale, yet is not the teſtament pre- 
ſumcd to be revoked (d). And albeit the teſtament be 
in prejudice,of ſuch as otherwiſe were to have the admi- 
niftration of the goods of the deceaſed : yet all thoſe 
things concurring, viz. the long time,the increaſe of the 
Teſtators wealth, and the prejudice of ſuch as are to 
have the adminiſtration of the Teſtators goods, theteſta- 
ment is not preſumed to be revoked (ec). And albeit the 
teſtament be made in time of ficknefſe and perill of 
death, when the Teſtator doth not hope for life, and af- 
terwards the Teſtator recover his health, yet is not the 
Teſtament revoked by ſuch recoverie (f ) : Or albeit the 
Teſtator make his Teſtament by reaſon of ſome great 
journey, yet it is not revoked by the returne of the Te- 
ſtator (g), And albeit the Teſtator after the making of 
the Teſtamenthave a childe borne unto him, I ſuppoſe 
that the Teſtament is not preſumed thereby to be revo. 
ked (h), eſpecially if the Teſtator did livea long time af- 
ter the birth of the childe, and might have revoked the 
Teſtamenr, and didnot (i). 


On the f contrary, the Teſtament is ſometimes pre- 2 


ſumed to be revoked, and the Will of the Teſtator alter- 
ed. Onecale is, when he that is appointed executor or 
legataric after the making oftheteſtament, doth become 
cnemic tothe teſtator,or doth him ſome great injury(k). 


arur & lIimit2rur per Prat. TraQ.reg'& fal li.z,reg.,466,folmihi 1 6,verb. kegato. (k) Auth,ficaprt. 
C de epifc. & cr, Manede conjeRt.ult yolli.rz, tits, n.34. quod quidem 1n legaris & fidei commit! 

_quz nuda voluntate adimi poſſunr,mults facilitis admirritur, quam in ber.inſtir. ur in L,3, $ ule. & 
L.. cx parte.ff de adimen.lega,& Maſc de prob.concluf,t280.n. 150. Verum tum dic, ut per Bar. in 
&, L.cx parte. Inſtiturum propter gravill, inimicitias 4 ſe orrtas bxreditatem amittere, 


Another 


wT 


A 
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Another caſc is, when the Teltator in beat of anger or 
diſpleaſure conceived without juſt cauſe againſt his 
ſonne, or other perſons to whom the adminiſtration of 
his goods were to be committed, if he had dycd inte. 
ſtare, making his Teſtament in favour of others, and af. 
terwards (the heat of his diſpicaſure being extinguilſh- 
ed) they be reconciled: for by this reconciliation , the 
Teſtament is preſumed to be revoked (1). Thethird caſe 
is, when the Teſtator hath begun to make his teſta- 
ment, but is letted or hindered by the Executor, that he 
cannot proceed as he would tothe finilhing of the teſta- 
ment, or ſurther diſpoſing of other legacies : for in this 
caſe the will of the teſtator is preſumed to be revo. 
ked (m), concerning any benefit which the perſon ſo 
hindering the teſtator , otherwiſe ought to have rea- 
ped (n). The fourth caſe is, when the teſtator being cx- 
tremely ſicke, and afraid to dye, doth bequeath ſome 
legacic 44 pias cauſa, and after doth recover his health: 
for there the legacic is alſo preſumed to be revoked (0). 
Te may ſeeme ſtrange thatlegacies left to good and godly 
uſes ſhould be revoked, rather than other prophane 
legacies, bur I take the reaſon to be, for that it is preſu- 
med that the teſtator did not intend to give legacies to 
ſo good an uſe in that extremitic,but he in caſe he ſhould 
dye of that ſickneſle, and ſo not dying , the legacie is 
revoked (p). | 
Itisf aqueſtion ap 
teſtament not altoge 


force ? 


vertaining to the revocation of a 
her free from doubt , whether a 
teſtament may be revoked by a bare and naked revoca- 
tion, that is to ſay, whether the teſtament be ſufficiently 
reuoked, when the teſtator faith, 1 revoke wy ſormer te. 
ftament, or 1 will that my former teſtament be of no 


Many Writers are of this opinion, that the teſtament 
is not renoked by a bare reuocation before witneſſes, 
unleſſe the teſtator had added unto his former words, 


(I) L.flium de inoff 
teſ!6, Hyero, Franc. 
in L.quicquid ds reg. 
jur,ff. Mantic,de con- 
je. ultvo), lib,1z tir. 
I:N,25e 


(m)L.fhſcriptis ff,de 
his quibus ur indig, 
Mantic. de conjeQ, 
ult,vo] I'b,1 2.tic.r. 


N. 24 
(n) L 2,ﬀf Gquis aliq; 
teſtari prohib, vide 
quz inferins ſcripra 
lunr.S 18. 

(0) Baf,inrep L:r,C, 
de facroſanR.ecclel.n, 
41. Reperror. Berta- 
chin, verb.reſta, reyo- - 
Catur,Neg7» 


( P) Bar & Bertachin, 
abi ſupra, 
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(q) Bar.in L.fi jure, 
f deleg 3. Alex, &a- 
lii, in L.fancimns. C. 
de teſta. quorum opi= 
nio malto.um refti- 
monio communis eſt. 
Dec,conſil 582. Clar, 
S.reſt qo91.GraſkS, 
ret.q,84 Simo. de 
Prztis,de ſnrerp-ulc; 
yoLlib.q.fo:216. Val- 
que de ſuccefſ.crea.li. 
2,$ 15.requifit, 17.1 
62. ubi fic, ficur (in* 
quir) 6 yas aurcum, 
vel argenteum, ve] lu- 
reum feceris, deinde 
jufleris illud infetum 
fieri, non per hocin- 
fetum fice,nifi manus 
-. adhibeay, illadque 
fregerigt ita quoque 
reſt,&c, Sed Bar, alia 
ratione nitirur, quia 
vz.ex hacvoluntate 
non poreſt adiri hx- 
reditas, 

(r) Bald,in L., ſanci. 
mus-C.de eſta. Scci, 
Iun;conhl, t 45. affe- 
rens hancſcacentiam 
pluribus, & majoris 
ponderis aurhoritari- 


Eu 


and ſaid, becauſe I will dye inteſtate (q).. 

Others are of a contrary opinion, eſteeming that it is 
ſufhcientto make a bare reuocation withoutany expreſſe 
mentionofdying inteſtate (r). And this opinion in my 
underſtanding is more ſound, and more reaſonable: For 
whiles the teſtator will not haue his teſtament to ſtand, 
it followeth that it is his will and meaning to dy in- 


teſtate (s), and ſo the next of kinneto be called to the 


adminiſtration of his goods. Beſides, it ſcemeth abſurd 
and unreaſonable to maintaine a teſtament , not oncly 
without a mans will , but cuen againſt his will (t), at 
leaft within this Realme of England , where we do not 
obſerue the ſolemnities of the Ciuill Law : this opinion 
isto be preferred ; for euen by the Ciuill Law, legacies 
are taken away by a fimple and naked reuocation (v) : 
and ſo be diuers teſtaments ; thoſe. I meane, wherein 
thoſe ſolemnitics are not neceſlarie, as teſtaments ad p15 
cauſes (x), or amongſt the teſtators children (y), or mi- 
litaric teſtaments (z) : wherefore as thoſe teſtaments are 
reclaimed and made void by a bare reuocation, ſo ought 
our teſtaments to be meaſured with the ſame line, and to 
enjoy like libertic, as well in the diſſolution, as in the 
conſtitution (a). | 


bus confirmatam, Quinimonarrat eandem cuil.ber ſenſato & rarionabili intelleui quadrare , & 
quemliber Tudicew poſle ab opinione Bar, recedere : cum quo ctiam conyenie Mant ic. de c6jed. 
 ult,yol. lib. rx. tit, 15 Trem Gid, pap3.q; 209, Barba. confil. 60.vol.:. & Raph.Cuma. in d,L, fju- 
re, non dubitans pronunciare con(iderationem Bartoli efle Trufſam. (s) Alex. confil.1 04+ yol.2. 
(t) Mantic.d,lib.2, tit. x5,n,zz. (u) L3.ﬀ. dealimen.leg. Cx) Alex, poſt Bald, & confil. 
104. (y) Alex. cod confil.1o4x (z) Valq, de fuccef, refoluc, hb. 1,$ 9,0.7. (a) Conſulas 
 Valq-d,n 7, ubiteſta. milirare cam eb cauſam nuda yoluntate poſſe diflolyi contendit, quia nuda 
yoluntate peteſt conftitui per L. nihil :am naturale. de reg. jur. , Conſulas etiam de hac re Maſc. 
de probac, concl, 123 z.n, 36. quz bas diffidentes op, diſtinRionisf cedere conciliare conatus eſt, 


———— 


—_— 


Of cancelling the Teſtament. 


——_—  — 


1 A mans minae i knowne as well by deeds as by words. 


2 Of the effect of cancelling T eſkaments. 
3 W hether 


4 


£2 


12 
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3 Whether a nuncupative teflament looſe bi force by 
cancelling thewriting. 

4 Divers caſes wherein the teſtament is notburt 6y can- 
cellation, 

5 Ifit bee uutnowne who did cancellthe ſame, to whom 
& the ſame tobe attributed, 


$ XVI. MY: 


a Nother of thc meanes whereby theteſta- 
»P2 mcnt which was good at the beginning, 


P or cutting off the teſtament (a), for the (a)Canceleft in mo. 

_—— expunge- 
<; ; , n re velillinire,Bar,in L 
ſhewed by his deeds than by his words (b): and there- 1.5 ſed conſ de his 


fore he that cancelleth or detaceth his teſtament, is ther- 9#* **ſt.del.Spieg. 
Lexic. ver. cancellare 


by thought to have this Will and meaning,to take away (b)Minſin in $ exe» 


the force and vertue thereof (c) : which Wil in this re- re orgy 
inn-"Vaq.de tuccel, 
ſpe& ought to be obſerved for a law, and ſo the reſta- Ctea1Þnennmm 52 


ment cancelled and defaced,is to be adiudged void (d); (c)L1,&L proxime 


Andf that this cancelling or defacing of the teſtament ff.de his quz teſt, del. 
. & DD,ibi Vaſde ſuc- 
being obieCted (c),doth deſtroy the force therof,is ſup cel.crea $15,requil; 
poſed to be extended to thole teſtaments Nuncupative, *7,950,61,8c, 


: * © . (d [ Ii — . 
which afterwards be reduced to writing (f),ſo that if a prar,o'm, 1 


man firſt make his teſtament by word of mouth, then iur.glofl.in L,f#. de 


" cauſeth the ſamero be written, and afterwards doth wit- his quz ref}, del. quz 


; Sos gr op.eſt com-Graſ.chel. 
tingly & willingly cancell or cut the ſame writing,or 0 com.opq.85,n- 


| therwiſe deface it,thatthen ſuchteſtament is void,as if it (<)Alias ipſo wr.ncn 


' - FR . »- viciat-d ploff,” 
had been written atthe beginning (g) : neither doth it yirerreceprs, 


profit to prove the ſame by witneſſe(h) foralthough the (£) Poulde Caſtr. in 


inſtrument or writing doc not appertaine to'the ſub- I his q«teR, 


ſtance of the Teſtament: yer by the cancelling there. (z)zaſconſe,vol,r,n 


of, the Tefiator is preſumed to have repented of the 2 CEE | 
banc fententiam & veriorem & humaniorem refert,& huic etiam ſenrentiz ſubſcripfir Valq.de ſvec 

crea.1.2 $'15.requiſ,17,n,61,62 quicquid in contrarium ſtar. Tul Cla.S rcſt q 9, vel Minkng, in $ 
pen. inſt.quib, mod.teſt, igfir, vel ante cos Bald,ind L.fin,vel poſt eos Maſc,de prov.concluf x z82,0- 
31 Ch) Vaſqd-requifiÞ17,n,63- | 
Mm making 
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making thereof, and to have reclaimed or revoked the 
(i)Valq.&Grafl, ubi jame (1). Furthermore, albeit there appeare no cauſe of 
oy --e. unwortbineſſecither in the Executor,or any other lega- 
(&)Vaſq.d.faccefl.re- - & : 
foluc.1. $ 4. in prin- tary,wherby theteſtator might be moved rodiſappoine 
| Dodunl.cancel®. them of their hope; yetby cancelling the teſtament, the 
euch gre © wholeteſtament ſbal be void(k)andthe teſtator is preſu- 
(1)Dyn.& D D.com- ged to have done it in their fauor, who are to have the 
© de bis can weft cy adminiſtration of his goods aſter he dicth inteſtate (1). 
Mant«de conict.ult., The caſes, f wherein this former concluſion,viz.that 
voll.1 2,tit.7,n, 31+ - : 
Cs Feſt n pg 0" ops the teſtament, the ſame is void 
w/L.r Sledconf 0 The firſt is, where theteſtament was cancelled by the 
ring” 7 ty _— teſtator himſclfe unaduiſedly, or by ſome other perſon 


3.Angel.Are* & iv: without the teſtators conſent, or by ſomeother caſual- 
-+/3-+4 3) ear ty (m)- 
 (L-Grehquin T he ſecond caſe, when the teſtator after hee have wit- 
poll. tinglyand willingly pulled away the ſeales,doth ſeal the 
{ame againe (n). 
- (o)L,prox:S ſenufl. The third caſe is, when the whole teſtament is not 
—_ 9s rhe yg cancelled or defaced, but ſome part thereof oncly raced, 
vol.L12,ti.1,n-31,+ blotted, or put out, for the other parts of the teſta- 
yn. ment doc remaine firme and ſafe (0), as they were 
before, although the deletion were in the chicte part 
(p)Weſindeit.de Of the teſtament, namely the afbgnation of the Execu- 
his quz inteRt.de}, f, tOr (Þ)» 
Mant,Vbilopr®. .: The fourth caſc is, when there bee ſeverall papers or 
(LE plan, 6 bis writings of one tenure, cach of them contayning the 
whole Tcftament, the defacing or cancelling of ſome 
of them doth not hure the Teſtament (q) , Vn. 


7 


quz in reſt.de+ Jeſſe it bee proved tharthe Teftators minde was con- 
EI & ibj erary (r). 


(s)L.1 $ ſed conſuls The fift caſe is, when the teſtament is loſt, cither in the 
&.dehisquzinreſtÞ Jife time ofthe reſtator;or after, for ſo much as may bee 
nn pun 77 wh proved by witnefles is ſtill in force (C), 

miſl-.V1d,Sin,de What Þ if ihe teſt3ment bee found cancelled and de- 


5 p=ap« 44 pale faced,but it is not knowne who did canccll it or deface 
4 [f,204,0, 5 zz if 
Z Kar 9 


How Teſtaments become void. 179 = 


— — —— 


—O— 


in,t0 whom is this at of cancelling or defacing the teſts. 
ment to be atrributed,to the teſtator which made it,or b 
ſome other, which otherwiſe peradventure might be hin- 
dered by its 

Ic ſcemeth not to be reputed the a of the teſtator (th Z#%conſil.y.L.r 

TY 4 Wie" 4 (u)L.cum qui ff.de 

for mutation or change of the mind,is not to bee preſu-- probac, 
med (u),cſpeciatty.atter a man hath done a thing with (*)Supr.rpar.s z 


; Cs ) x . verb.lcnt. & hac ipſa 
ſuch deliberation and reſolution, wherewith teſtaments ,.. peru pauls 


commonly are made and finiſhed (x). viz. 03. 
On the contrary, it ſeemeth that it ought not tobe ac- (7/10.Faberin's, ex 
co. Inſt,quib.mod.ecſt 


counted the a& of any other (y) ; for that were to pre- jnkr.Peck.deref, 


fume fraud and deceit in men, which ought not to bee comnglre 45,n.r 
preſumed,unleſle it be proved (z). ©. QAdoluw,C, de 


In this controverſietherefore I ſuppoſe that the per- (:)DD,iaL.GrawC 


| . : de reſt. Manr.de con. 
ſon in whoſe caſtody the teſtamentis found ſo cancelled ING 


or defaced,is to be adiudged to have done the aft, whe- »,zo.Hyer.pantith, q 


ther it be the teſtator or another (a). LI 4 
Andifit be ſothat the teſtament were kept in ſuch a ogy In 
1,n,1,&n,t5 Fab, in 


place,as not onlythe teſtator,but others might have ac- in $ ex coinft.quib, 
ceſſe untoit: in this caſe the argumentsand circumſtan- ©o4ieinhr.,be- 
x ar noc. de przſump'},q. 
ccs of the fa& being equall and indifferent, the cancelling praſusg,n4, = 
or defacing ofthe teſtament,is rather to bee aſcribed to C <) _ de _— 
the teſtator than toothers (b), who is alſo preſumed to 1;,Queinref gel. 
havedone the fame wittingly and willingly (c) : ſaving (4)Paul.de Caro, tu | 
in Legaciesof freedome,or ad pias cauſas, which beeing 27 yr mays op 
blotted or put forth by the Teſtator, it is pot preſumed Manr.de conieR.ulr, 4 
to have bin done willingly (d). But when the arguments YoLl.12,ginz,n,z5 
. (r)Zal.corfcz,n,rs 
and circumſtances be uncqual,and the greater preſump- 1; 1,15 &c. 
. . LELSELEF 
tions that it ſhould be the a& of another rather than of () c.ſt rie mihigld 
a - . . . MM # A 
the teſtator,it is to be adiudged accordingly (c) : for the CE 
fewerand weaker preſumptions give place to the more yeoi.L.12,tir.17, & Zal: 


and ſtronger (tf). | ubj ſupra, 
Mm 32 Of 
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(a)S alio Inft,quibus 


. modis teſt-:nfir. 


(b)Viz.maxima & 
media capitis dimin- 
glofſ.ind $ alio, Ire 
voluntaric & invite. 
Minfing,in $ non 
ramen Inft,eodt it 
(d)d $ alio &ibi 


(d)De quibus figilar, 
ſupra,par,z & par.s 
(c).L:eivs qui apud 
hoftes ff, deteſt, ſupra 
parr,2>y 8 | 


79 non rainen inſt, 
quib,mod.reſt. infir, 
(;)L fi quis $ quaten, 
fide intuſt.reftam 

. * {b)Qyodvert quide 
eſt in capitis diminu- 
tione neceſſariz, (e- 

_ cuz in voluntaria- 
Min! & Platca, in 
$ nontamen. | 


OD — Denny 


Of thealteration of the ſtate of the teſtator. 


_—_ 


— 


x IWhat maxner alteration of the ſtate of the teſtator, 
deth make wyoid bu teſtament. 

2 Twotimes wherein the teſtator muſt have power to 
make a teſtament, 


$&. XVII: 


He alteration f of the ſtate of the teſtator, 
is2iſoa mean wherby the teſtament which 
was good at the beginning doth after be- 
come void (a);the which alteration may 

IEF happen divers waies (b), but eſpecially 

when the teſtator is conuited or condemned of ſuch a. 

crimc,after the making of his teſtament , for the which 
the law depriveth him of this power and ability of ma- 

king a teſtament (c), 

What manner of crimes they bee; whereby the ſtate 
of theteſtator is ſoaltered,that thereby he is made inte. 
ſtable,is above expreſſed(d),to wit, herefie,apoſtaſie,trea- 
ſon,feclony,ſodomy,inceſt, manifeſt uſury,and ſuch like : «: 
whereunto alſo I might adde capriuity (ec), not for that 
captivity is a crime, bur for that it hath the ſame efle& 
with thoſe crimes, to ouerthrow the teſtament. Bur if 
the captive recover his former liberty,then the teſtament 
made before the captivity recovers his former force (t). 
And if he that is conviRted or attainted of treafon,or fc- 
lony,obtain the Princes pardon, with rcſtitution to his 
former ſtate, then the teſtament made before ſuch his 
conviRtion,islikewiſe revived & reſtored(g);and in both 
caſes the teſtament is good, without any new confirma- 
tion or declaration (h). Howbeit in this they differ ; for 
theteſtament of the perſon which recovereth his for- 
mer libcrtie, is good even from the beginning , as 
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if he had never beene in captiuity (i) : but his teſtament 
whoſe crime is pardoned, and himſelfe reſtored, is of 
force only from thertime of reſtitution (k). Againezifthe 
pardon do only import a remiſſion of the penalty, with. 
out reſtitution of his former eſtate,then the teſtament be- 
fore madedoth ſtill remaine voyd (1), 

And here note | that there be ewo times whercin itis 
neceſſary,that there be in the perſon of the teſtator abi- 
lity to make a will,the one is, the time 4 the meking of 
the reftament,when it recciucth his ſubſtance or becing : 
theother is,the :1ne of the death ofthe teftator (m) when 
itrecciueth his ſtrength and cfhcacy (as for the time be. 
ewixtthe making of the Teſtament,and the death of the 
reſtator,it Skilleth notwhether the teſtator haue anyſuch 
power or not (n) : and therefore ifany perſon being at- 
tainted of ſome crime, do whileſt hee is inteſtable make 
his Teſtament,and afterwards obtain afull pardon, with 
full reftitution,the Teſtament neuertheleſle is void, be: 
cauſe ofthe originall defe& (0): 


Offorbidding or hiadering the teſtator ro make a. 
mother Teſtament, 


— — 


1 The former teſtament « void,where the teſtator is for. 
bidden to alter the ſame.or to make a new teftament. 

2 Dinersextenſions of this foreſaid concluſion. 

3 Of hindering the Notary or witneſſes t8 bave acceſſe 
to the teſtator, 

4 Of diſturbing the teſtator by making 4 noiſe, 

5 Of immodeſt perſnaſyons. 


6 Whether thu prohibition be proued by the aſſertion - 


of the teſtator, | 

7 Diners limitations of the firſt concluſjon,viz that the 
teſtament s overthrowne,where the teſtator is hindered 
inaltering the ſame. 

'Mm 3 Ss of 


(1)Grafſ:TheC com, 
op Steſt-qua 5, 
(k)!o.Plareaiind S. 
non ramen, 


(1) 'nfing.in d, $ 
non tamen, 


(9)d.S nen tamen, L 
1 5 cxig.de bon-pof: 
ſecundum, Tab-infr,$ 
19,Porc.in $ in ex- 
rranets,Inff, de hzr. 
qual & differ. 
(n)d.$ non tamen & 
Minſing- ac alii ibid, 
(0) Aretin-in d.$ non 
ramen-Sim.de Przt, 
de interp.ule-yolly 
1 ,146.n,5 s 
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8 Of diftarbing the Teftator with noſe and weeping, 
gs Wheaber the probibition of one bee preindiciall to 0. 
thers. 


$. X VILL. 


Mongſt many other means,whereby the 
* tcſtament which was good at the be- 
<< ginning,is afterwards made void, this is 
\ one not to bee omitted (ſeeing it is one 
\ . . RE" 
= Notto beomittcd, (ſeeing it is ſo ofren 
praiſed) namely, when Þ tac reſtator 
intending toalter the Teſtament before made,or ro make 
| a new teſtament, is forbidden or ctoſled, ſu that hee can. 
(a)Tir,f quis aJiqus not or dare not do as he intended(a)By this prohibition 
reft,prohib,ff, &C- and manner of crooked dealing, the teſtament which 
ors 7» ſhould have been altered, is made void (b). 
Both, Trade Vars The reaſon is, becauſe as thoſe teſtaments, are not 
par yogi "te ſoundat the beginning, which are made by feare or - 
noe.de arb.1ud.quzt fraud (c) : ſothat reſtament:which for feare, or by 
_ eal.z95,Soc. lun-con- fraud the teſtator dare not,or cannot altcr,is from hence 
REIT forth infec&ed with the ſame diſeaſe, and ſo from hence» 
ſcriplerune de hacre. forth to be eſteemed of no more force or cfficacy than 
Fo gi $6. Thc orber (0), 
% _—_—] ' This concluſion, that the teſtament doth become 
C4) Wel .intit.fi quis yoid, whenthe teſtator is prohibited to alter the ſame, 
oq,&cfiot. gothprocced not onely when the teſtator himſclfe is 
prohibited or put in feare : but alſo when the F Notary 
or witneſſes be lected or ſtopped, that they cannot have 
accelfc unto the teſtator (c) : for hee that doth not per- 
COBar.in L-fin. f, 6 Mit,is ſaid to prohibice (H. And therefore if the wife 
quir-kq «ft probib. being made execcutrix, or any other perſon benefitted by 
mh {een  theteſtamenr,underfſtanding thar the teſtator is about to 
Par corf op ls alrer his Will,will not ſuffer his friends ro come unto 
CUrercunn,n him,pretcnCing peraduenture that he is faſt aſleepe, or 
ina ſlymber,orthe Piiilition gave in charge that none. 


thould 
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ſhould come to him (g),or pretending ſome other excuſe 
(or els all excules (et apart,do for charities ſake {hut chem 
forth ofrhe dores (k) : Intheſe cales the teſtament is 
void, in deteſtation of ſuch odious ſhifts & praRifes (i). 
Secondly,this concluſion hath place,iffafterche com- 
ming of the Notaric ot witneſſes, and preparation of all 
things neceſſarie for the altcration of the former teſta- 
ment,ſome perſon of intent and purpoſeto hinder the 
alrcring of the ſame Wil,doth make a noiſc,and keepeth 
ſuch a ſturre, exclaiming and quarrelling with ſuch as 
ſcek to have the teſtament altcred,that the ceſtator being 
therewith diſturbed and offended, did not then alter his 
Will,and ſhortly after dicd (g). 
Thirdly f, chis concluſion hath place not only where 
the teſtator is prohibited by threatnings, or hindered by 
fraud,but alſo when he is oucrcome with importunate 
requeſts,and fraudulent perſwaſions, not to alter his for- 
mer teſtament (b), 
Fourthly |, this concluſion doth proceed, albcit there 
be no ſtronger proofeof violence,or impediment offercd 
to the teſtator in this caſe,then the aſſertion of the teſta- 
tor himſelfe (i). 

| Intheſecaſes following +,the former concluſion doth 
not proceed. Thefirſt caſe is, when the teſtator had no 
purpoſe to alter his teſtament, for if any do forbid the 
Teſtator to alter his Teſtamenre, whenthe teſtator hath 
not any purpoſe to alter the ſame; this prohibition doth 
not hurt the force of the teſtament already made (k). 


The ſecond caſe is, when the feare which is uſed in the ( 


prohibition, is vaine,or bur lighe,ſuch(T meane)ascannot 
 movea conſtane perſon (1). The third caſe is, when the 
teſtator is prohibited, but nor at that preſent time, when 
he intended to alter his former teſtament, for ſuch prohi- 
bitionis not hurtful(m).The fourth caſe being liketo the 
former,is when the teſtator after the prohibition, mighe 
very well at ſundry times havealtered his teſtament, and 
M m4 did 


(g)Peck.trat. de 
ref-coniug þcar 
(b) Vreſtapud Ter, 
p'z amore exclulit 
cur 'oras. 
(i)Peckius ubi v1 r, 
(g)Anchiconfil- 3 37 


Menoc.de Atbicr.jud 
caſ.395,n,38,39, 
(b)afiiadecil.69.n, 
7: Menoctd.cal,395,n 
4t.buc perriner qd 
ſcripſerunt Inno.in c, 
petitio,de jurciur.ext 
& Rebuff.crac de re- 
ſcript.com.2,arc 2 


+3 

5 Par conſil,66,n, 
119 vol; Soc-Tun. 
conhil.148,n, 14, Men 
d.cal,;95,n,q0, 
(&) La & $; quis aſiq 
Bar.in L.vIveod tit.n 
13, Menoc.dical.395. 
n.31,& cſt co;op qd; 
duo ſunt proband. viz 
voluntas mutendi eſt 
& prohibitio.Soc. 
Ian.confilt 48,vol 2, 
I)P-rcon61,67.n, 
41,yob 3, Menoc-d. 
cal 395,n 32,8 nos 
dixim.{up.cad.par.$ 2 
(m)Soc-ſen.cen!, nog 
yol.3,Soc-lun, conl. 
148,n.3.yol.z. Par, 
conſ.67,n,z3,vol 3 
Menoc.d.caf 395,n 
32,Bofl,d,rjr,de his 
n prohub, &c.n, 2in 

, ” 
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(n) Mar, Soc-Iun-con 
GL148,n.48-yol-2 Par 
conl.s7,n .62,yv0l. 3 

Mcnoc,de cal 395,8 


25. 
(o) Maſcdeprobac. 
concl,1180,n,54 
Maar.de conte&.ult. 
voLLi2gtit,"-N.12+ 
per tract-L fe reſt. 
mil:quod ramen ſerio 
confiderandum eſt, 
ut per Manteubi lupr, 
& Peckiustr:cr, de 
reſt.coning ),1 c-11 
(p,) Menoc,d:cal 395 
n 42 per L,ule.f G- 
- quis aliq, teſt, prohubs 


(q)Parconſi} 67. vol 
3-0,47,48.Soc luns 

confil.148.yvol-2.n33 
verb- nan-dum primo 


&c. 
(r)Menoch.d.cal 395 
1,39 


($)L 2 fi quisaliqy 
ec[i,prohib,ft 


{()Menoc.d<al,z295, 
20,poſt Bar,in L.ult fi 
quis 2J1quemecſt, 
prohib-ff n,t 4 
"Cu)Bariin d,L uk, 
Men:e.cal,395, 1 17 
Par,con{-67,yol, 3 


did not (n) : for in notaltering the teſtament when hee 
mighr,heicemeth to aliow it,& confirm it, (0). The fifth 
caſc is;when the teſtator is not compelled by feare, nor 
circumvented by fraud, but induced with flattering ſpec- 
ches void of deccit({uch as may become an honeſt witc 

or-faithfui friend)notto alter his teſtament(p). The ſixr 
caſe is, when t all things neceſſary for thealtcration of a 

teſtament being prepared,the executor or legatary,or 0- 
ther perſon, with his noiſe or weeping, doth diſturb there. 
ſtator that he cannotalter his teſtament, not of purpoſe 
to hinder ſuch alteration , but being moued with com- 
paſſion,to ſec the teftator greeuoully afflited with ſick- 
neſſe,or being ſtricken with an vntcined ſorow,through 


' feare of the teſtators death,or otherwiſe overcome with 


an honeſt or kindcate or griefe, and notable to ſuppreſle 
the force ofthis vehement paffwn;doth burſt into teares 
& ſowith noiſe of his.lamentations, doth diſtarbe the re 
ſtator that he cannot proccede in the alteration of his 
will:Inthis caſethe former teſtament is not made fraſtrat 
by ſuch diſturbance, albeit afterthat, the teſtator neuer 
had the like opportunity of altering his teſtament: How 
beit the Judge muſt be very warie, and learne by the cir- 
cumſtances of the fat,wherher this noiſe &exclamation 
be of policy,or of ſimplicity (r). The ſeucnth þ caſe is, * 
when the cxecutor or legatary doth forbid or hinder the 
teſtator to alter his reſtamenr, in which caſe the former 
teſtament is-void,only in preiudice of that perſon, which 
doth prohibitor hinder theteſtator to alter the ſame, bur 


not in preindice of another not conſenting therunto (s): 


much left« doth the prohibition of that purpoſe, who is 
to reap no beneht by the teſtament, hurt thoſe executors 
which otherwiſe ſhou!d beadminiſtrators,in caſethe par. 
ty{died inteſtar(r),unlefſe it doth appear that the teſtator 
would have changed his wholeteſtament, and have ap- 
pointed new executors, for thenthis prohibition maketh 
yoid his whole teſtamenr,like as if the teſtator had been 
compelled ro make the ſame atthe firſt (v), 
| There 
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There is much ado in the Civill Law about this que» 
ſtion, who ought to have the Teſtators goods, when he 
1s compelled ro make his Teſtament , or hindered that 
he cannot revoke his Teſtament,gthe Prince,or the beires 
of the dead perſon (x) ? Bur with us if any dye inteſtate, 
the adminiſtration of his goods is to be committed to 
the widdow,or next of kinne (y), and doth not gotothe 
Prince, though the executor or legataric be unworthy, 


Mt TO 


OD ————— — 


w_— —_— > > Ro nn ee > 


When hethat is made Executor, cannot or 
w:illnot be Executor. 


x Though the Executor be incapable , the legacies are 
flill dane. - | 
2 The Executor ought to be oapable of the execntorſhip as 
three ſeverall times. 


3 1ts ſufficient for the legatarie, if he be capable of the 


legacie at the teftators death. 
4 What if the diſpoſition be conditional. 


Lk X1% 


P2R Lbeit f where he that is named executor 
9/2 in the Teſtament, cither cannot or will 

7 not be executor, by the Laws of this 
2 Realme the legacies bequeathed in the 
Ea 47a ſame ill arc ſtill due, and to be payed 
by ſuch as ſhall have the adminiſtration of the goods 
of the deceaſed (a) : in which caſe the Will is to be an- 
nexed to the letters of adminiſtration (as heretofore I 
have declared (b) ) yet by reaſon of the incapacitie or 
refuſall of the Executor, ſuch diſpoſition is thereby de- 
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firindiſtin&e yerum,ur per Vigelii method. juris civil, a quotradita eft regula cum pluriniis limis 
tationmbus & ſublimitac, lib.12.c, 9» (Þ) Supr. part. 1, $,6,0.6. | 


prived 


(a) Brock. Abridg.tir. 
EXECUT.N,20 4:xi jure 
hujus regni, ni ſecus 
eft jure civili herzdi- 
tare non adita-L. 1; in 
fn,de injuſto reſts. L, 
fdei commuſum, de 

leg.1.L.imperator. ds 


leg.z. ff licer hocnon 
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(c) Inſtir,tir. de bzr. 
qaz ab inceftar.def.in 
priaceBrook,ubi ſupr. 


(4) Sin exrraneis, 
Inftir.de hzc. qual 8 
differentia- vide ſupra 
part.F. 5 3, & quz in 
illo $ adnoravi. 

(Ce) Chriſt, Porcusin 
d. S in extrancis. 

(f) Idem Porcus in 
eod 


. S. 
(x) Idem ibid.quam- 
vis Iaſ; hiſce rationi- 
bus, rotus non acqui- 
eſcat,quippe qui alias 


mecliorey, atq; (ur ille 
inquit ) ng <) chang 
liores afſignar, in ſuis 
addic. ad Chriſt. Por o 
cum, in d. NP 
(4) Bar. in L. <6 alie- 
num, $.1.ﬀ, de hare. 
inſtk.in. fn, Peckius, 
TraQ,de reſtam, con- 
jug li.4.c.31.0,5.Gral, 
Theſ com op. SeInRi- 
rurie.q23.n-4, 
(i) Bar,Graff. & Pec. 
kius ubi ſupra, 
(&) S in exrrancis, 
Inftir.de hzred.qual, 
& eiffcrentia, 
M Alcx.in Lo 2.}. de 
vulg.& pup.ſub n,tr, 
Grafi.d. $S. Inftitutio. 
q-28-n. 3, quz op-c0, 
_ eftlicet non defint 
qui contrariam tene-» 
ant. 
(7) Bar. & Sich.in L, 
legatarius, C. de le- 


atis, 
Ga) Supra part. 6.5 3» 


prived, both ofthe name and nature of a teſtament (c) , 
and ſothe party is ſaid to dye inteſtate, 

I (ball not need to repeate here particularly, by what 
meanes the executor may become incapable of the exe. 
cutorſhip. 

This one thing I thought good to note in this place, 
that by the Civill Law f he which is named Exccutor, 
muſt be capable of the cxecutorſhip at three ſeverall 
times (d) : Firſt, at the making of the tefkament, for then 
the Teftament taketh his ubitance or being(c).Second- 
ly, at the time of rhe death of the Teftator, tor then the 
Teſtament receiveth his ſtrength and confirmation (f). 
Thirdly, at thetime of he probation of the Will, and nn- 
dertaking the execmtorſhip, tor then the. Teſtament cnter- 
eth to his cffcR and execution (g). Howbeit it is f ſuf- 
ficientin a legatarie, if he be capable of the legacic or de- 
vice at the time of the death of the Teſtator (h), unleſle 
the device be not pure and fimple, but conditional! : for 
in conditionall diſpoſitions boch the exccutor, and alſa 
the legatarie, muſt be capable at the time of the perfor- 
mance or exiſtence of the condition (i) ; as for any 0- 
ther time, whether it be betwixt the making of the Vill, 
and the Teſtators death , or betwixt his death and the 
probation of the Will, it skilleth not: for thongh the 
Executor be then incapable, it hurteth not(k), eſpecially 
if T the diſpoſition be conditionall ; for then it is not 4 
required. in the Executor (much lefle in the legatarie) 
that he be capable at another time, ſaving onely at the 
time of exiſtenceor performance of the condition , no 
not -y the making of the Will, or death of the Teſta- 
tor (1). 

It the Executor do refuſe to undergo the burthen or 
office of an Executor,then he looſeth whatſoever legacy 
is left unto him in the teſtament (m), ſaving as clſewhere 
is recited (n). | A 

O 
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Of ademption of legacies. 


1 By what meanes legacies become Voya. 
2 Ademption egacies what it a. 

3 Ademption of legacies twofold, 

4 The Teſtator may at any time alter bis Will, either 

wholly, or in part. | 

5 Ademption of legacies not to be proſe 

6 Corneinthe ba: me being bequeathed, whether the ſame 

being ſpent, and other Corne there at the death of the 
Teſtatoy, the lggacie be extinguiſhed. 

7 Whether the Mics eathed, being altered and revew- 

ed, the legacie be extingviſhed. 

8 whether the houſe bequeathed,being by peecemeale ree- 

dified and renewed, may be recovered. 

9 What if the reſtator ds voluntarily pull downe vhe houſe, 

and erect another in place thereof. 

10 bYbat if the houſe be burned, or blowne downe , and 
another eretied, whetber<may thus new houſe be reco« 
vered. if 

H 11 anſwer to en obietion, 

12 Whether by neceſſarie alienation of the thing bequea« 

thed, the legacie be adempied. 

13 What if the alienation be voluntaric, the legacies ex- 
tinguiſhed. 

14 What if the voluntary alienation be voyd in law, 

15 What ifthe Teftator ſhould redeeme the thing aliens 
ted. 

16 Whether lands deviſed, alienated, and redeemed, may. 
be recovered, | 

17 The reaſons of either law being contrary in this point: 

18 1f tbe thing bequeathed be pledged, it i not thereby 
adempted. 

19 Whether the receiving of the debt bequeathed by the 

Teſtator, - 
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The ſeventh part. 4 


(a) Cenrum pene | 
cafus quibus reſolvi- 
tur teſtm commemo= 
rar Vaſ.de fuccell. re- 
ſoluc. lib, + 

(b) Hoc ipſe S. & $ 


leq, 

Cc) Inf.SS 22. &12. 
(>) !nfra $ ule, 

Ce) Inſtigrir. de aJEp. 
_ '& tranſla, legatorum 
& tir. de adimen. ve} 
rcansferend. leg. f, 
(f) DD.in d.Rub. de 
ad.cmp. & tranflac, 
leg. Inftir, 

(s) Minfi.in d, Ru % 
(h) Minſfin. ubiſupra, 
Weſen.in tit. de adi- 
men. veltransferend, 
leg, ff. 

(i) Weſen.in d. tit. de 
adiwen.le ft. | 
(k)L,z & x deadi- 
men. leg ﬀ, 

(1) L. rem legatam, 
%c adimen, leg. ff. 
(m) L.3.dere.lud,L, 
3-dereg jur.ff. 

(1) L.4.de adimen. 
leg, ff. 

(o) L ulr. de adimen, 


leg. ff. 

(p)Quod 6 alio teſta- 
mearo infolenni fiar 
ademptio, runc non 
ipſo juic, led ope Cx- 
ceptionis rollitur le- 
eae.Graſ.Theſa, com. 
opeS legat.q. 78, 


— 


Teftator, be an adewption of the legacie. 
20 Aflocke of ſheepe being bequeathed, whereof one alone 
ts left, whether that one be duc. 


. &. XX. | 
FH * 
D Any other f meanes there be, whereby j 
SER | the teſtament which was good at the be- 
. ginning, becometh voyd afterwards (a): 
butir were too long to rehearſe them all: 
Ve ict it ſuffice therefore, that I have ſpoken 
ſachas haply may the ofter fall out in fat, Now it 


of 
remaineth that I ſpeake of ſuch mcangggyhereby legacics 
given and bequeathed by the TeſtarFecome voyd: Of 
which meancs ſome do proceed from the fats of the teſta- 


tor (b) : ſome have relation to the fa? or perſon of the 


legatorie (c) : ſome to the thing bequeathed (d). 

In reſpe& ofthe fat? of the Teftator, are legacies made 
voyd, cſpecially by ademption, and by tran/{ation of the 
thing bequeathed (ce). | 

Ademptiont is a taking away of the legacie before 
bequeathed (f ): Tranſlationis a beſtowing of the legacy 
bequeathed upon ſome other perſon (g). Ademption 
may be without tranſlation, bat eranſſation of a legacie 
cannot be without ademption (h). 

Ademption f of legacies is two-fold, expreſſed and 
ſeeret (1) : expreſſed, when the Teſtator doth by words 
take away the legacie before given (k) —_ when the 
Teſtator doth by deeds without words take away the 
legacie : as when he doth give away the thing bequea- 
thed, or doth voluntarily aticnate the ſame before his 
death (1). | 

It is  lawfull for every Teſtator (m) fo long as he 
liveth, to revoke or alter his Will (n), either wholly or 
in part (0), either in the ſame Will or in another, cither 
ſolemne or unſolemne (p), ſimply,or — ): 
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 Whenthe Teſta 
it is not materi ror doth expre - y 
traty 245 7 "—_ whether he do _ —_ ow legacic, 
Wan en doin eager 5 dirt con 
Ademprti , ſorhat his mcani Or any Otner 
then the l "A f of Legacies is no m a. may appeare (1), © 24 z de adi 
r ocation of the T to be preſum men, lep.Inſtir ir 
Etbe, (t). And therefore f if — (s), unlefle i be ademplega; _ 
11 the Shs thy ite ; it be (© Bald. 7 
eo ha mn rh mating Dore 
and other cor ator ſurviverh untill all th making of his ticde conjevvl.vo 
ing of the ne putin the place there P corne be ſpent, (© clear 
Ky COIne is no adempyti of (u) : this ſpen » rarem,ft, Hy Sms 
= "_ the Legatarie ſhall pn of the legacie 4 _ (6) Socnyl non fe 
nr ne 
t y.: air An- 
_greater in SG e barneat the death of = anleſſe the qriguingyf de leg 
| Will making: SON was the corne at a eras be ce cri 
oo : m k in uſ. 1233.0. ONs 
NA" On was the firſt = is duc,bur not a —_ —_ (x ) Wong 1 33: _ 
, . » Quing; > 
ter ma gr. T teſtator do be q RI , ——_ ara, | de 
ſame, ſo there of yr) repaire _ , andaf. (y) Paul Wh . 
onely the bo neth nothing of th new the $3 
! cpacie , - ttome tree : here 1s no c old (bip bur Maſc.de probac. d. 
whole ip Lo ce the legat ———— the concl,1283.n. 33. $4 
Or ift et Teſt er the 
wards b eſtator do bequeath (2)L . 
a0 par y peece-mealerepaire th ban boſe, anda. Sem 
of the T : ter or ſtuftc r J there is leg, r.Spieg LL 'f 
4 dd eau ob hos won eo oe Yo, Te Vl 
red (a):For it L your may recover heb be changed, A ETED vol Ii, 
as inthe form kw cemed to be the ſame h w_ ſo repais 
Tue if the 1 ws it is deemed to be aw Rill in law, (#) E-Girale 
ls BC g 1 ator did at once voluntari as ſhip(b). kl. Jon de leg.e. 
ere a new ho 20% bequeathed, and 4 5 « pull down CLE _ $ fido- 
Law, the Will e in the fame place ; hy id afterwards dc wer pine: 4 
ged, uy" ho s of the Teftator ig I the Civill oy. Ziſ. in r13PY 
the Laws of 1 ig os (c). And to be chan- ()®:u.de Caft 
is Realme it may be oth alchough by 4.5 Pant mY 
otherwiſe in con- Grconjedtulk,nolias 
tracts EX 


\ 
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(d) 1d quod nonſe- tra&tsand covenants amongſt ſuch as be living (d): ad- 
_ nuncinun mit it were ſo (as in ſome ſort it is anſwerableto the Ci- 
Ce) Tarellige quozd Vill Law (e),) yet the reafon of the difference is not ob» 
jurarealia quorum in* ſcure, which is this. In contraQs, covenants, and grants 
Re & reflicerm Madcamongſtluchas be living, he to whom this or that 
cenſcrur idem. L. ſer- js [awfully granted, hath by and by a certaine right and 
—_—— intereſt therein (ft), which without his conſent ought 
(f) Bar, &alii, ind,S not tobe impaired (g), and whatſoever is builded upon 
a. not, INDE ground, yecldeth thereunto, and thereby be- 
— of. Ccommeth his, which is the owner of the ground (b). 
(b)$. Cumin ſus But in a Teſtament or laſt Will, there is no ſuch righe 
{-1o. Toftit. de 1eru® Jerived to the legatarie, in or to the thing bequeathed, 
(i) Bar.ind.L.fira untill the Teſtator be dead (i) : and therefore , if-in the 
bagae.$ -_ leg.'- meancrtime the Teſtator do alter his minde (which al- 
@) {paas rem. teration is manifeſt, as well by deeds as by words (k): ) 
ratchaberi-Waſend.*n In this caſe the legatarie which hath no right, cannot 
| — make ſuch claime to the thing bequeathed as another 
ts maydo, to-whom a thing is covenanted or granted, and 
On S ult. * (© hath aright and intereſt thercin (1); Indeed if the te- 
1 ſtator were dead, and ſo a right in the legataric ar) then 
the heire or executor ſhall pull downethe houſe deviſed, 
| and ere a ues . the _ place, the legataric 

4: les. Might recover the new builded houſe (m) : bur bein 
Ebi0DD. 70 pulled downe by the teſtator, whiles as — there was m 
| right or intereſt in the legatarie,thelegacie is extinguiſh. - 
Cn)Textine.l,G Ed(n), as is aforeſaid: unlefſe a contrarie meaning be 
ira legar, $ fidomus. proved in the teſtator, viz. thathe did not intend to re- 
0209099 {4 prong voke the deviſe, by deſtroying the ſame deviſed (0), be- 
(+) Eod.s, fidomus, cauſe peradventure he did proteſt (p) before he cauſed 
(p) > 7» 195 ar the houſe to be pulled downe, that he did not thereby 
Fr iBdd, © Mmeaneto make voydthe deviſe, or after the reedifying 
(9) ArgLz1, $S oy thereof, did ratifieand confirme his former Will (q), or 
FAY Jevitn.s, did manifeſt his meaning , by other cquivalent conje- 
| &ures, without which proofe of ſuch the Teſtators mca- 
ning, the legacie is ſo ſurely extinguiſhed, that albeit the 
Teſtator did pull down the houſe with intent to reedific 


the 
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the ſame, or tomake it bigger : and albeit ir were reedi- 
fied of the ſame matter or ſtuffe (s), yet it cannot be re- Cr) Iaſin 4.L Gra. $, 
covered as due tothe Legararic : for now having anew © an. n.ry. 
forme, it is not the fame bur another houſe (t), and ſo (4 Paul. de Caftr,g: 
being another thing then that which was bequeathed, j{ſ,9 5 5. 6domus, 
* how can it be rightly challenged by the legatarie (u). 1230 35, 
What it f the bouſe bequeathed be blowne downe C) Lider Caſtr,Laſ.6& 
| with violence of the winde, or be conſumed with fire, 1,27 Ne 
or otherwiſe by caſuall meancs deſtroyed againſt the cone! 1180. n, 25. 
will of the teſtator, and a new houſe ered by theteſta- (#) Vide D Din L. 
ror, in the place where the former ſtood ; whether may verb. oblig. 
the legararic recover the houſe newly creed? By the | 
opinion of ſome he may (x), for if the Teſtator had not G) lakiaL on - 
ereted a new houſe, by the Civill Law the ground ra legar, $f rok 
whereon the houſe did m__ — belong to the le- <odutm nz. 
ataric (y), Secing then the ground 1s the legatarics, (1 1.5 oreve levaro. 
/ Gogh that hs houſe : the legataries il (2). Cleiege as fot 
Howbeit the author of this opinion in another place is 9 C*#:in 4.5 {i do; 
of another opinion (a), which opinion is alſo comme. ibi tan... 
dedof other Writers, as more agrecable to law (b), be- (2) L-Gſerrum bi s 
cauſe this houſe is another houſe than that which was ne yn, ge 
bequeathed. And againe, the text of the Civill Law is: fupr. 
plaine, that the houſe bequeathed being deſtroyed, if the CHOY 
Teſtator build another inthe ſame oy the legacie is ex+ (b) Maſcir. Trab. de 
timguiſhed, wnleſſe the meaning of the T eftator were other. Os as 
wiſe (c). Secing then , the text doth not diſtinguiſh of je&.urrolit, 1, win 
the meancs whereby the houſe is deſtroyed,neither may 2.2. 6: = 
we (d). Sen wn 
z1 Tothcft former reaſon thatthe ground had belong- (a) Maſca.& Mantic. 
 edto the legararie, if the teſtator had not builded a new bi ſupra, 
houſe, «rgothe houſe alſo: It is anſwered, that if it were 


| (which-of divers is denycd) that the ground h - 


, Raph.Cu. Petr, 

ould belong to the legararie (c), yet ſhould it not be- CL rag 1g 
long unto him as principall, but as accefſarie, or part of mus, &ibilaſ.n.1z, 
the houſe bequeathed (ft) : and therefore being bur ac- AP ere ap 
ceſlaric, it doth not receive any other accefſe yr augmen- demus. 


tation 
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| (2) Tidem Bar. Toſ. 8 


P aul.dc Caſt ubi ſup, 


(b) L. 6deji commiſf, 
S fire. ft deleg.z.L. 
remlegam de adine. 
leg. 

C1) Minſing. in $4: 
rem, Inſtir. de leg”. 
Berous.q.9. Adde qd, 
$480 necefſitas fir ex 


. _ refamiliarj, five ex 


lege urraq; impedir 

. prxſumprionem re- 
vocationis Iegar. Mal: 
card. de probac.concl. 
x280,n. 126. 

C&) d L. ei com- 
milia $ {i rem. 


(1)d.S Grew, 'nſtir.de 


I:ga. Maſcar. de prob, 
d. conclu.iz $0 n. 


T7. 
(m) L Srichum.F. de 
I:ga.s Bald.in L, 3. 
C.eclega.n 6. 
(n) La1colegatam. 
f.de adimen. lega. 
(o) Berous. d,q.s, 
(p) Bar. & aiji,in L, 
rem legataiu. it, de 
adimen,leg, &in L.3. 
C. del-ga, 
(q) L.legatum $ pa» 
ter ff.de adimen, lega. 
Bar,in L cum domn, 
$ fin. de pecal, leg. r, 
zocin ſen, confi] 104. 
1.11,vol.3. Corar. in 


The ſeventh part. 


tation(g). Howbeit foraſmuch as theſe queſtions abour 
houſes deviſed by will, afterwards deſtroyed , and then 
reedified, are rather to be determined by the Laws of 
this Realme;than by the civill Law: I do willingly yeeld 
che matter into their hands to whom it principally ap- 
pertaineth. 


Furthermore if f the teſtator being conſtrained by 1+ 


need(h),as to pay his debrs, or to provide him food, or 
other likeneceſſaries (i), do as it were unwillingly alie- 
nate the thing by him before bequeathed, this is no. 
ademption of the legacic (k), and therefore is the exc- 
cutor bound to redeeme the (ame, or to pay the juſt va- 
luethereofro the Legararic, unlefſe he prove that the 
Teſtator did purpoſe by the ſame alienation to take a- 
way the legacie (1), or unleſſe the legacte were conditio- 
nall, and the alienation made before the condition were 


extant or accompliſhed (m). But f if the teſtator »o? 1: 


conſtrained by neceſcitie do of his owwe accord alienate the 
thing bequeathed [as if he give the ſamefreely (n), or 
do ſell the ſame of intent to gaine thereby (0) ) this is 
an ademption of the kegacie (p): which concluſion 


f hath place, although the gift or alienation be voyd ih 1 , 


Law (aq) : For itis ſufficientin laſt wils, for the revoking 
of a lepacic, thatthe Teſtators meaning do appeare even 
by an a, otherwiſe inſufficient, 


Secondly, this concluſion t hath place, although the \ ; 


teſtator ſhould redeeme the thing alienated, the alicna- 
tion being lawfull (s) : and therefore if the legatarie 
ſhould afrer the death of the teſtator demand the lepacic 
alienated, and redeemed, his petition were to be repelled, 


Rub,deteſts. extra.z part,n,2r. Mant.deconjeh, uit vol. li 12,tir 6.n.2.quod locum haber tamerſi 
legacum fu*ri exprefitim legatum, &MHxcſertentia verior eft, & receptior,teſtibus Mint ica ubi ſu- 
pra. Maſcardo de prob-rioue court 1280.n.98,Gabricl.conl,to3 Idemjuris eft fifatta alienauone 
deminiumw noa fit tranflatum, Mant.d.tit, 6.n. 3+ Maſc. d. conch, 1280. n, 100. Etliceenon defint 
magni romints Interpreres, qui in contraria ſtant ſententi2; per L, predia $ hberr de Inflr, leg. 
 Falkſhima rameneſt horum ſenrenua, fi verum dicar Gabr,dconfil, 103. Tu vero dic ur per D,GE- 
rilew, acutiflime de hac re difſer.li x. epiſt- c 10. (r) Covar» in d. Rub, part.2.,N21.v(rb, advert, 
G: all, Thef.cum op. ſegar.q 72. in fin, (5) Licumferyus ff, de adimen ler, 
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$ ſed 6& rem, ffdc leg, 
3, Mamide conied, 
ule-yol. 1 x: .tit.z n.19 
(n)d.$ fed fi rem. & 
ibi Bar.& afii-L-parer 
ft.deadim.leg- Maſc- 
de probac,concl, 
x2$0zgn,130. 
0)6;$ ſed Grew, 
p)Eod.$ſed irem © 
& ibi Bar in fin» & 
Bald circa Med. 


(r)Vid-Maſc.d con - 
claſ,1280,n,131,133+ 
()L.fi grege,ftde 
leg.nt& DD. ibid. 


' 49S Gprex,infi,de eg 


(q)Bar.in d.Sfed G6;re | 


alienated, yet may the value be recovered (1), 


If thef teſtator do bequeath an obligation, or a ſum of th 


money due unto him, and afterwards the debtor unpro- 
voked doth voluntarily pay the debt due unto the teſta. 
ror,the reccit of the ſame is no ademption of the lega- 
cy (m) : butitthe Teſtator doc provoke the debtor to 
make payment, then by reccit thereof thelegacy is ex- 


- tinguiſhed(n),unleſſc the Legatary be able to prove that 


the tcſtator did not thereby meane to revoke the |cga- 
cy (o),for that pcradventure the teſtator cxating and 
receiving the money did lay it up, and ſafely keepeir for 
he legatary(p),or did utter in words that he did not in» 
tend thereby to revoke the Legacy (q) : intheſe caſes 
thelegacy isnot revoked (r). 

Finally f ,if the teſtator do bequeath a flock of ſheep, 
and afterwards the kar wel, become few- 
er than a flocke(a flocke confiſteth of ten atthe Jeaſt (s), 
be it that of all the flocke there bee left but one : in this 
caſe the Will of the teſtator is not preſumed to be alte. 
red,nor the legacy adempted, and therefore that one 


ſheep is duc (t). 
i; Of tranſlation of Legacies. 


i. Tranſlation of a Legacy what it is. 
2 Every tranſlation includeth an ademption! 


3 What if the perſon to whom the Legacy ts transferred, 


be incapable thereof. 

4 Certaine caſeswherein tranſlation of the I egacy doth 
not include an ademp tion. 

5. Thelegacy is preſumed to bee tramiferred with the 
charge impoſed onthe firſt legatary. 

6 Certaire exceptions of this concluſion, 

7 One (x the ſame thing bequeathed, firſt toone,gy after to 

another wherber it be wholy takem fr6 the former hegatery . 

I 
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8 if in the ſecond diſpefition there be no mentionof the 
former it u not wholly taken from the former Lega» 
F4 ary. 
9 If there be mention ofthe former bequeſt,yet the thing 
bequeathed is not wholly taken away. I 
lo Certainelimitations of this laſt poſition, 


x4 Difference betweeme theſe words | give, aud | be- 

queath. | 

12 Whatif the Lezacy confiſt in quantity. 

13 What if one ſumme be twiſe bequeathed,to one perſow, 
whether 15 it tmiſe due. 


d. XXI: 


222 (73 Ranſlation t of a legacy is a beſtowing 
© of the ſame upon another (a)asadempti- 
>/2 ON may be made eitherin theſame reſta- 
K ment or in Codicils, {imply or conditio- 
| nally : ſo may tranſlation of legacies like- 


wiſe (b). 
A legacy t being transferred from one to another,the 
legacy is taken away from the former legatary, albcitf 
the ſecond legatary be in capable of the legacy (c) : for 
howlocver thataftis ſaid not ro miniſter impediment, 
which is altogether without effeR (d),yet foraſmuch as 
by thistranſlation it doth appcare to bee the teſtators 
will and meaning, firſt to have the legacy taken away 
from the former legatary: this will and meaning ought 
to be obſcrved,fo far as it may (c),and ovght not there. 
fore to be hindered in one thing, becauſe it cannot bee 
performed in another (f). For as I ſaid before, F every 
tranſlation doth preſuppoſe & includean ademprion (g) 
except in certain caſcs following.The firſt caſe is, when 
the telfator in the time of great and extreame fickneſle, 
transfcrring a Iegacy, or beſtowing the ſame upon ano. 
Nan 2 _ ther, 


(a)Minkog-in tit.ds 
aderp'lega,inſt-n, g 


(b)Tirde ademp. 
leg Inft.L, Tranſlar; 
cod.tir. ft, & DD.ibid 


( c)L.plane.$ r.de 
eg 1,L.& 6 cranſ..de 
adim,leg.ft. 

(d)c-non preft'de 
reg.iur-6, 
(c)Minſingzin d. tit. 
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(f)Bar,laſ,& aliigin 
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(g)Czrerum an tran 
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car.quzſtio eſt cui 
non cod, modo re- | 
ſpond,omnes,ru au'e 
viders Cover.in Rub 
dereſta,extr,u.par, 
Nazis 
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ther,doth afterwards recover his health : for by this re: 
covery the tranſlation is void,and the former legacy con 
Ch). Titia.s uit.de firmed (h). Another caſe is, when the teſtator having be- 

7 2divleg f-vtamt, de Queathed a legacy to onc,and having provided that itthe 

conie&.ult,vol.1.12 - Jegatary will not do ſuch a thing ro another perſon, that 

Cnr then that other perſon ſhall have the legacy:in this caſc 
if the former legatary be prevented by death, that he can- 

nor performe the condition though he would,the ſecond 

(i)Lianc.C,depz- legatarie cannot obtaine the legacic (i). T he third caſc is 

nis. tat n 1c ps. Whenthe legacy doth confiſt in quantity, as when the 

7 Mant de conie teſtator doth bequeathroone manan hundred pound, 

ulrroLl.12,tit-3-n3, and immediatly after to another man an hundred pound 

| here isneithertranſlation nor ademprtion of the tormer 

(.)L paule.inprin.de 1CBacy,but two ſeverall legacies [k). But yet it the teſta- 

Icx.r paulozin prin. tor doc limit this ſum to ſome certaine body, as if the te- 

deleg,z, if, ſtaror bequeath to one man an hundred pound which 
lieth in his cheſtthen its all one as if he ſaid, he did be- 
queath his figner, his bookes,or his armour, whereof we 

(iafrabociplos Thall have occafion to ſpeake ſhortly after (1). 

Ng7 Ul Furthermore,it is to bef notedin this place,that where 
any legacy is transferred from one to anceher , it is 
preſumed to bee transferred'to the ſecond Legararic, 
with ſuch charge,' or upon fuch condition, as it was left 
tothe former Legatarie, albeit inthe former tranſlation 
there be no expreſſe mention of any ſuch charge or con - 

(m)LL3io,f. deali- dition (m): for example; the teſtator giveth to one per. 

men.& cibileg-t-. fon an hnndred pound,charging him ro diſtribute tepne 

$:ol.de Caftrcons. fhillings yearely amongft the poorc, during ten yearcs: 

3 57,vokt afterwards the teftator doth beſiowthathundred pound 

upon another perſon, without mention of any ſuch 

yeare!y diftribution : In this cafe the ſecond legatary is 
charged with the yearely payment and diſtribution of 


oo ; Hoy 
Co)Bar,ind,L, Gaio, tenne ſhillings, even as the former Legararic (p) : nei 


Mant.de conief-ult, EET Can bee accept the one partofthe Legacie with- 


voll.12.tit.z3-9z out the other (0) : ſaving f in certayne cafes. One 
(o)L.legar.$ fi Je 
gar,ecelce.r 


caſe is, if hee bee able ro proove the Teſtators mea. 
ning 
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ning tothe contrary,wviz. that it was the teſtarors mea- 


ning to transferre and beſtow thelegacie ſimply without: 


any ſuch charge or condition(p). Another cafe is, when 
the condition is ſuch, as the ſame doth cleave tothe per- 


ſon of the former legatary (q ',for example;the Teſtator 


doth bequeth ro a woman with child an hundred pound 
if he be delivered of a boy : this condition doth cleave 
ro the perlon ofthe former legatary,& ſo is it not tran(. 
ferred with the Legacy (r). The third caſe is, when the 
tranſlation is made of che ſame perſon ,wirhout mention 
of any further charge or condition: for then leaſt the ſe. 
cond bequeſt ſhould ſeeme ſuperfluous, iris thought ro 
be the meaning of the teſtator, by the ſecond bequeſt to 
give the ſameſimply *. The fourth caſe is, when inthe 
tranſlation of the Legacy, there is a new ſpeciall charge 
impoſed upon the ſecond Legatary : for then the old 
charge impoſed to the former legatary is preſumed to 
be remitted, leaſt otherwiſe the later legatary is prel: 
ſcd with a double charge *. 

What if the tcſtator after hee have given a Legacy to 
one pcrſon, doe afterw ards bequeath the ſame to ano- 
ther perſon, whether is this an ademption of the 
former Legacic , or whether ought both the Legara- 
ries to concurre, and to have the Legacie betyycene 
them, 


For anſwer, we are to conlider, whether ſome Special 


and certaine thing is bequeathed, or a thing conſiſting i» 
quantity. r 

In the former caſe,namely, when ſome ſpeciall or cer- 
taine thing is bequeathed;it is material! whether the le- 
pacy be of lands,tenements, or Hereditaments, and fo 
the queſtion determinable in the temporalicourr, accor- 
dingtothe lawes temporal of this land; or of goods;and 


(p)4L.Gaio, 


(q)Llegn.ſub con- 
dirione de acimen. 
leg Llegacum ſub 
cenditione. de cond. 


& demon ft. 


(r)d. L.legar.ſfub c6- 
ditio.de adim cg, 
& ibi.DD, 


*6 1ibj de ad;imleg,f 


* L,Alumne.de adi. 
l:.Paulde Caftr.conl, 
427.yol'r, Mant.de 
conict.ult.yol), 12: 
tit,3 


ſo the controverſicto bce decided in the Eccleſiaſticall 


Court, according to the Lawes Eccleſiaſticall of this 
Realme. If of Lands, Tenements, and Hereditz. 
| Nn 3 ments, 
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reconiunGiyn 21, de 
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I pluribus 
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(y )R2ph.Cum.in'&L 
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Ranrc qd Texcus Cx: 
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ubi ſapr.poſt Bar,inL 
f conſt. f.ſol.ma n*13 
(z)Bald,in L.cohzr. 
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vuls.& pud ſub. A- 
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ments,as when thereſtator(for example )doth in the for - 
mer part of his Vill, deuife hislands in ſucha place to 
onein fee, andafterwards.in the later part of the ſame 
will, ro another perſonin fee : it ſeemcth by the lawes of 
this Realme;thatthe later part doth overthrow the for- 
mer (s). Andrthat asthe later Teſtament doth deſtroy 
the former Teſtament: ſo the later part of a teſtament 
doth infringe the former: part of the ſame Teſtament, 
when itis contrary thereunto : nevertheleſſe I will not 
preſumeto affirme, thar this cencluſion is undoubtedly 
certain,but with'due ſubmiſhon ſurrender the ſame,to be 
diſcuſſed by the learnedin the Lawes temporall, unto 
whom it rightly appertaineth. | 

It the deviſc be of goods;as when the Teſtator doth 
bequeath his fignet,his Bookes,or his horſe, 8c. firſt ro 
one perſon, and afterwards to another perſon: then in 
caſe the ſecondlegacy be ſimple (I meane without men. 
tionof the former )the former legacy is not taken away, 
but the two legataries concurring,ouvght to diuidethe le- 
gacy betwixt them{u), T hereaſon and foundation wher - 
upon thiscoclulion is builded,is the teſtators conftancy, 
whercin the Cvill Law doth repoſe ſuch confidence,that 
when he hath-once bequerhed a thing, he isnor preſumed 
rotake the ſame away(x),withour cuident preſumption, 

(y) of the alteration of his former reſolution. Inſfomuch 
that if one and the ſamething be left to one perſon inthe 
Teſtament,and to'another in the Codicill,yer is not the 
Teſtator preſumed ſo variable, as utterly to reke away 
the former legacy, but rather that both the Legataries 
arc to:concurre, .and ſo to divide the Legacy berwixt 
them (z), Where it is (aid that as rhe later Teſtament 
doth deſtroy theformer Teftament : fo likewiſe the later 
part ofthe Teſtament, dott'overthrow the former part 
thereof: that is true, when it isevidentthat the teſtator 
did-meaneirt ſhould bee fo (2) : bur if it bee doubttull, 
then without all doubt wee ovght to labour diligently 
/ ro 
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t ſave the teſtament from contradiQion(b),and not ſuf- 
fer one part to fight and brawle with anotherzmuch lefle 
ro permit one part to kill and deſtroy another, incaſe 
there be any place for peace,or hope of reconciliation to 
be had betwixtthem. Againe,the argument is not of c- 
quall force, a parte 4d partem,with the argument, 4 z0to 
ad torum,,in caſe there be inequality or diverſity of rea- 
ſon betwixte :coneandrhe other (c),as in this caſc : for 
ſay that ſuch is thetorc.. of poſteriornty in teſtaments,that 
the later doth ſtill deſtroy the former (d), without any 
other revocation (ec) : ſay and thinke thar the life of the 
later teſtament is evermore thedeath of the former te- 
ſtament,cven becauſe it is the later .(f) : yet how can it 
be thereby iuſtificd, that the later part -of a teſtament 
doth deſtroy rhe former part, whereas neither part doth 
receive any life before the other (g) : for untilthe whole 
ecftament be completed, the parts therofare as the ſence. 
lefſe parts of an unperfeR creature,or confuſed emwbrio(h) 
and do receivetheir life altogether at one inſtant; name- 
when the teſtator having finiſhed his teſtament, doth 
approucthe ſame for his laſt Will,and not beforc:like as 
they do receive their ſtrength allat one moment, name- 
ly,at the death ofthe teſtator, and not before, at which 
time the foreſaid Embrio being now growne toa perfet 
childe,is then brought intothe world, when the reſtator 
doth depart out of the world (k )- 

If the ſecond bequeſt be qualified with mention of the 
former : for example,the teſtator ſaith, My revert which 
T bequeathed to A.B. I bequeath ro C. D whether in this 
| caſe the former Legacie bee quite taken away, or in 
part, is a queſtion wherein the Writers doe greatly 
varie, but the greater number incline to this opini- 
on, that theformer Legacic is not wholly taken away, 
but that they arc both toint Legataries (m), except in 
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S i Graſd 9.60,ubj 
{cribit hanc op, «fe. 
<6. Adde Vaſlq.de {uc- 
cefl, progrefſu $.21,n 
10, Menoc'de praf: 
14,przf128 1297. 


n9 


exceptin certaine caſes, One is when it may appeare(at 
leaſt by conieQures) that it was the Teſtators meanin 
to take away the former Legacy from the former Lega- 
tary wholy (n). Another is, when the ſecond bequeſt 
is not madc in the ſame Teſtament, but after in ſome co- 
dicill (0). Another caſc is, when the Teſtator in the ſe- 
cond diſpoſition ſaith,that which 1did bequeath to A.B 
I ziveto C.D.for this word give,is of ſuch force;that it 
ſccmeth wholly to take away the former legacic (p). 

In the ſecond caſe,that is to ſay, when the Legacie 
doth conſift in quextity,ifthe Teſtator doe bequeath to 
one man an hundred pound,and immediatly to another 
man.an hundred pound : here is neither tranſlation, nor 
ademption, but two ſeverall legacies; and cither legatary 
in this caſe {hall recover an hundred pound (q),as I have 


* ſhewed before. VVhere alſo I ſignified that if the teſtaror 


do reſtraine this quantity to a certaine body , as to the 
hundred pound ſcaled up in ſuch a bag,then it is redu- 
ced to that caſe of bequeathing a certaine ſpeciall thing, 
as the Teſtators ſigner, firſt to one, and then to ano- 
ther. | 
Ifthe teſtator doe bequeath to- one man an hundred 
pound,& afterwards in the ſame teſtament bequeatherh 
to the ſame man an hundred pound; the ſecond diſpoſi- 
tion is underſtood to be bur a repetition of the former,& 
all but one legacy (1) wherefore rhelegatary in this caſc 
can recover but one h uncred pound ;unlefle he make 
proofe that it was the Teftators meaning,that he ſhould 
havetwo hundred pound(t):or unlcfſe an nnequal quan. 
tity be given to the ſame legatary;as if the Teſtatordoe 
brqueath in one part of histeſtamentan hundred pound, 
and in another part fifty pound:for in this caſe the Le- 
gatary may recover 2n hundred and fifty pound(v) * or 
unleſſe where two cquall ſumsbe leftro one perſon, the 
one quamtity were left in one writing, & another quanti- 
ty inanother writing,ſuppoſe one hundred pound in = 
telus 
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ftament, another hundred pound in the codicill;for here 


the Legataric may recover two hundred pound (x),as (x) 1aL&Zakind,L. 
ewo ſeverall legacies, -cxcept the executor prove the te- CE —_ 


ſtators meaning to be contra f eſt, uy percoldew Do- 
5 a (y) Qorexr & per Graf; 


d S. legarum q. 6o. &per I L. conjun&ii.de leg.z.,f, (y) Minſing.in ur,de adem.legar. 

Inſtie.n. $.Si ob eandem cauſam quauritas fieuni in diverſis ſcriprurisrelifa, (pura alimentorum 

_ cauſa) centuw relida ſunt illa centum, cantum ſerne] praſtari debent. Menoch. preſuwp. lib, 4. 
prei. 128.0. 14. | 


| —— — 


Of divers meancs whereby legacies are loſt, con- 
fiderable in the legatarie, 


3 By what meancs he that uw named executor i made in- 
capable of the executorfhip,by the ſame meanes doth the 
legatarieloſe his legacie. 

2 The legacie is loſt by reaſon of entmitie betwixs the ie- 
ſtator and the legatarie; 

3 Divers extenſions of this concluſion. 

4 What if the teftator were the cauſe of the enimitie, and 
the legatarie in no fault. 

5 Certaine caſes wherein the logacie is wot loft by reaſon 
of enimil its 
6 The legatarie being appointed tutor, looſeth hg lecacie, 
if be refuſe the tutor ſhip. 
7 Thelegatarie, if he accuſe the 1efament of falſity, loo- 
feth hg legacie, 
$ The legatarie which doth cancel the teſtament, doth 
looſe his legacie. | | 
9 Thelegatarie doth yn his legacie, who of his owne 
authoritie doth take and poſſeſſe the thing bequeathed. 
lo. Certaine caſes wherein the former concluſion i l;- 
wited, v- * 


$, XXII, 


bu 
PEPYS . 


"wh, NC - . £ hn 
SIE 15. 33 6 A 2D <IOVE) ke 4 L 


The ſeventh part. 


$6 XXII. 


(a) GloſC ia Lay, $. 
ha,ex adimen. leg, ff. 


L.ex part.cod.rir-45. An apoſtata, or do forbid the Teſtator to alter his Will, 


ric.deconje®,ule,yol, &c, of all which meanes we have ſpoken already (b), 


lib.t2,rit. 4. 1.3. . 
b) Suprs part.g. SS. : , 
oy . 71nd os 7 ſop. particular cauſes not yet mentioned. 
——— 4; 
Coriag x, 964 in Teftator, he looſeth his legacie (c). For befides that he 


reg.ceflante cauſs. n. ſeemeth unworthy of a benefit at his hands, whom he 

—_——_ yo doth offend and injuric,it is not likely that the teftator 

——— would, that that perſon which doth perſecute him with 

hatred and enmitie whilcs he liveth , ſhould reape any 

(4)L.6 inimicitiz,F Commodity by his Teſtament when he is dead (d) : and 

de his quib. ut indig, therefore if the teſtators cnemie ſhould demand any le- 

L. nec adjecit ft. pro, oacie, he might iuſtly be repelled, by reaſon of the defeRt 
ſocio. Maſca, de prob. G - ” 

conclu.q,i230.n.z7. Of the teſtators will and conſent (c), which conſent is the 

(ec) DD.ind.L-fiini- Jife and foule of the teſtament. 

we GK Jo Th. extenſions of this concluſion are theſe. Firſt, 

albcit the teſtaror do afterwards make ſome codicill , or 

additionsto his Teſtament, and do not therein expteſly 

-revoke the legacie before bequeathed-in his laſt eeſta- 

ment, yet is it ſtil] preſumed to be revoked ſecretly, and 

inthe mtenrof che teftator , by reaſon of the afore.ſaid 


(f) L.6iio.S ſcia.&ibi hatred orenimitie (f) . 
Bar.dz adimen,leg ft. 
Rip. in L,ult Cereyo. . ie . 
4onC Mane.de con the teſtator were ignorant of the iniurie done unto him 
jeR.ukvollirz.tit,s by the legatarie, when it is ſuch an iniurie, forthe which 


.2 Miſc, d ac. »* q ' 
pay van oh © tis very likely that theteſtator would have revoked his 


<q legacie, if he had knownethereof: as ifthe legataric have 
committed 


Secondly, the former concluſion hath place , albeit 


[$1 


- committed adulteric with the Teſtators wite,or have de- 


© 


. ceffarie help to the teſtator intime of his ſickneſſe, when ;, 5 uk de «d:men. 
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flowred his daughter (p). drm pag eye | 
Thirdly, if the witc diuert or depart from her hufſ. Commit; Oe nect 4 


band, withour his good favor,ſhe looſeth her legacie(h) conjet ul.v0).lb.1 x, 


; _ tir.Fe11, G, &quicem 
Fourthly,he which doth accuſe the teſtator of any ca iple jure collokt be 


pitall crime,looſeth his legacie (1), | garum fi vivenre te= 
Fiftly, he which becommeth capitall encmie to the fixrore flupravir ejus £ 
: . Uxor.co vero defun« x 
teſtators brother, looſeth his legacie (k). _ Ro,opeexceprionis 2 
Sixtly t, albcir the teſtator himſclte were the cauſe of Apoſt.ad glot, ind. L. 


the cnimitic, and the legitaric in no fault, yer ſhall the mT Pacha 


legataric looſe his legacie (1) : which concluſion may & argent leg, &, &ibi 


ſeeme hard,but the reaſon is caſie,namely,becauſe where 812i! cum Bar. Mile, 
de provac cor cl 1286 


the ceſtator hath conceived enimitie, there is: be preſu- 1,0 Mantidutines, 

med to have altered and reuoked his will (m) : which nz. _ 
———_ h the h ſa. (C L.blio. $ ſeia. ff. de 

alteration and revocation is ſo much the rather preſu hepa 

med when the Teſtator himſclfe is the cauſe of the eni- (4) Manc. de conjed. 


mitie, for he that will bc encmic without a cauſe, is leſle Ny eas 13, tit. 5, 
a frieadthen he that is unwillingly made an enemic. And (1 waumic d tir.s.n. 
therefore I do the rather encline to their opinion, which 9 1atin L. 6flao.C, 


hold that the legacic is taken away by cnimirie ariſing bogey oc. 4 


from the teſtator , without any iuſt canſe giuen by the don.n,151, Corzr.in 


, . | . JT: Rub. de teſta. extr, 
legatorie. If any thinke. that this opinion doth favour mer 47 


more of law then of cquitic , let him yet- conſider that jn 6a- contra opin1o- 


even in e<quitic, the legatarie, although innocent, ought »cwBar. 2 wultis 
ij inſt the will of the Teſta- 537 29cm Cquort 
not to receive any favour againſt the will 0 ela ner tn 


tor(n) : At leaſt howſoever rhe legatoric were in no Cortain cauſa ſoraris 


fault ar the firſt, if at the laſt being provoked by the te- I og 


ſtator, he become his encmie, ſecking to be revenged for wemorabilibus. v<1b, 


the iniurie done unto him: in this caſe he leeſeth his le- inimicitiz) ſed bodice 
magis communiter 


gacic, even as well as if he him(clfe had firſt- broken the ,5,1,mm, vere 
bond of amitic (0). Maſcard- de p' bac. 


, « . | FS. Gs concl12$%n.144. 
Seventhly, ifthe legataric did negle& to miniſter ne- Pete” pity Þ 


as he might caſily have done the ſame, through the want bee M0: TN 


Mamic.de covjeR.ult.yol li.3 tir19,n,1t, (o) Maſcard. de probac, conch 1220,n 145+ qui boc . 
diſtinRionis foxdere contrariasopiniones conciliarip” at» 
| | | whereof 


—. 
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(p) Liindigaum.f,de whereof the teſtator dyed, the legacie is loſt (p) : For 
his quibus i 1 - ho ſo looketh to be benefited by a mans death, he 
_ ought ro beware that he be not the occaſion thereof, 
2p cither in committing, or in omitting any thing, contrar 
< 06 7 op to the rule of pierie Gol charitic (6) ; Some, : 
120 0.134.123 5+ Eightly, if the legatarie by injurious and contumelious 
words do grievoully defame and flander the teſtator, or 
curſc him with wicked ſpeeches: In theſe and ſuch like 
(1) L6 inimiciriz. f, caſes the legacicis loſt (r). 
de his quibus ut in- Theft limitations of the former concluſion are theſe, 5 
dignis. Mantie.d.tit. _, Ge " | 
g.n, 11.quem velim Ficſt, when the caimitic is not great and grievous , bur 
tevidere. "Rp ſmall and light (s) : for the teſtator is not preſumed to 
ood or ret haue altered or reuoked any part- of his will and teſta- 
iz. de his quibus ur ment made with deliberation and conſtancie, by reaſon 
indig, ff. of any light offence, or ſmall diſpleaſure:Bur then when 
as the teſtator is moved and ſtirred, as it were with vio- 
lence of great diſpleaſure, and thereby driven to ſuch 
birrerneſſe ofminde againſt the legatarie, that it may 
. ..  - ſceme thatirrepented the teſtator that he had bequea. 
o- —— thed any thing in his teſtament to ſucha legatary (t). 
e.2 col.pen. laſinl> Secondly, when the legacie is left in reſpeR'of the 
I deincfics. 00d deſert of the legataric (u) : for where deſert went 
(») Maſc. de probac. before, the legacie isnot preſumed co be raken away by 
conck1 gore the offence following (x) , atthe leaſt if the offence be 
5.69 wt wh * notvery great and hainous, ſuch as maybe thought to 


(x) L.fiparer $. pen. alter a mans purpole, cven againſt him that had well de- 
f.de donace Bald. in 


- ſcrued (y). 

L, 6 cum ribi ff. d a . 
ddddiead.$r.g0n, Thirdly, when the teſtatorand legatarie beregonciled 
17 ; and reduced into friend{hip againe, for then the former 
(y) Mant,ubi ſupra. . * . dg . di ” | . » 

vide Maſc,d. concl, EniMities do not preiudice the legatarie (z): Not onely 
1280,0.14% by reaſon of enimirie betwixtthe teſtator and the lega- 
(p45 > ov mpaeq rarie, during the teſtators life z buralſo by other occaſi- 
op.$legar.q.78. Mal, Ons after theteſtitors death, conſiderable likewiſe in the 


&con1i280 0.149» perſon of the legatarie, the legacie may be loſt. 
If the Þ legatarie. being appointed tutor in the teſta. 


ment, or charged by the teſtator with the bringing up 
0 


—_ 


| 


| be tutor, but cannot (g), or when it doth nor ſtand by 


How Teſftaments become voyd. 205 


of ſome childe, do refule to undergo the charge, he loo- (4)L. poſt legar. ver, 
feth his legacic (8) : which concluſion proceedeth whe- phrmneptokc re 
ther he were appointed tutor, either in the ſamereſta« > 7"Neteo, funda. 
ment whercin the legacic is contained, orin ſome codi- Lileq.decxcuſitur.ff, 
cill, the legacie being contained in-the teſtament (b), or (<)d. de ran 
; | s natur.de confir.cur. F, 
whether he were appointed by the father of the childe, & ibiBar. L, 6 parro- 
ot by any other having authoritic to appoint a tutor (c), 7u4cod tir. &ibi Ba}, 
n | (d)Supra 3,part.S. 9, 
(of whom, we have ſpoken before (9) ) or whether the {,;, fequem, 
legacie were left conditionally, (vis. if he did under» (e) L. ted bzc f de 
take the rutorſhip) or ſimply (c), or whether the tutor Se rgoayengy 
appointed be of kinne, or allied to the teſtator or no (f). verb, wnor: 


But the ſaid concluſion faileth, when the legataric would (F Grid.d.retb.tutor 
Bar laſ,Sichar &ahbj, 

A : > in L.f legatari. C. dz 

the legataric, that he is not acimirted tutor (h) : or if by legs. Eriſta opinio 


other circumſtances it may appeare that the Teſtator pans ye INE : 
would that he ſhould have the legacic, albcit he did not aibus de har. 8falkid, 
undertake the tutorſhip : In which caſc the tutor not be- a TS in 
ing moniſhed toundertake the tutorſhip, doth not looſe 7,7 (c4 aninowe, 
PT. ra, ſed diſtingue;ur 
his legacie (i). | Or” per Alex. & alion, in 
Ice, if f the legatarie after the death of the teftator, 45-4 Iegararivs. 


(8)DDind.L. Gle- 


do accuſe the T eſtament, as « falſe Teſtament, he looſeth pu.C.gelega. 


his legacic therein bequeathed (k),nnlefle he being tutor 6) L. Rm S | 
tothe Teſtators children , or to ſome other having in- ("Jes 8 $;5h.in & 


tereſt,that the teſtament ſhould not take placc,doth pro- E.6legararius, C. de 


ſecute the cauſe againſt the Teſtament , not in his owne '*2? , 
L poſt legarſi d 
name, bur as tutor, or forthe behoofe of the. pupill (1), or raph rw 


or unlefle he. accuſe the teftament , not as a falſe teſta- ()L-ratorem de 


ment but as unlawfully. made (m), or unlefle he deſiſt Re atk. 


from the ſuite before ſentence be given (n): Intheſe and Atiologia e8, quia 
divers like caſes he doth nor preiudice himſelfe (0). nOD L000 JUdIEIY OG 
p X funQi impugnat, qui 
Item, if t che legataric cancell or deſtroy the Teſtament, 4c jurediſparar, 


he looſeth his legacic (p); and1o it is, though he do not (»)Sichar.is Rub.de 


deface the teſtament, but maliciouſly and. fraudulently Cabyaing per 


corcealc the fame (q). L.2l/5 cauſ5 eod.rir, 
(o) DoRores in c.cx co de rep.jur,6.Gebr,Jibccm.concluſch 6, tit.de reg.jur.concul-1.V, gi). me- 
thod,jvr civil lib 12 c.8 covſa.17. {p) L. Gquiscum allo, $ divus, L. fi quis parris, Ad. L, Cor: 
act, defalfis ff; (q) L-flegatarius C, delega- 


Trem, 


—— 


Ss | | The ſeventh part. 


Cr) L. x, quoromle- rem, if F the legatarie of ba owne a#thoritie, without , 


pztorum, ff, Lonon. g Le cou /our of the executor, do apprehend end occupic the 
ry os kegaciero him bequeathed, he looſcth his right and in- 


dubiuw, Perkins tit. tereſt thereunto (r) : For he may not be his owne car- 
reſtamenr,fol 94 ein this caſe, but ought to reccive his legacic at the 
(t) Old. de atone , | 

claſſta.a&ion-2.f41» hands ofthe cxecutor (1) : which executor onght firſt 


—_— to have all the teſtators goods and chatrels in his hands, 


L. non dubium abg- for the payment & diſcharge of the teſtators debrs (tr): 


nantesaliam ratio- yyhich debts oughttobe payed before legacies (u); 

m———Y Theft nc. of this former concluſion are theſe: 
Cu) L.ſcimus.C. de Firſt when the Teſtator doth in his Teſtament give li- 
jure delib, Paul. 4& cence tothe legatarieto take and occupie the ſame, with. 
dubium. Brook, A-. Out deliveric of the executor (x) ; which licence may be 


bing. cl devilc;n. 6+ granted either expreſly or ſecretly (y) : cxpreſly, when 
(x)Barin 1 Tia.s. The Teftator ſaith, [ bequeath my borſeto A. B. giving 


Lucius.deleg.2,Rip- him licence to rake him, and to polſeſſe him of his owne 
aj 4 authority, without any delivericto be made by my cxe- 
dabium C-delega. cutor (z): Secretly, when the Teſtator ſaith, I bequeath 
(y)Sich.ind. L-noo ygeo him my horſe, which I will that he quietly enjoy 


ike ind. withour trouble or moleſtation (a) ; or by words of like 


non dubium 0,1 :. importance ( b). 


(a) 64504 Be NR The ſecond limitation is, when the legatarie was in 


(bY Ripa ind, Lui, _ poſleffion of the thing bequeathed, at the time of 
- quorumiegsv,t9-11, the death of the teſtator : In which caſe if there be ſuſh- 


Iz.173 I4, 


(c) Sociw,confil 31: Cient goods to pay the Teſtators debts , he may till rc+ 
Þb.1, Ripa. ia d.Z,*. taine the Jegacic (c). 


O60 The third limitcaron is, when the executor doth wil- 
fol, 113,  lingly permitthe legararie, ro take and occupicthe lega- 
(d) ws prodeſt, f, je without contradiction (d). 

t )Paul. 4Caſtr.in The fourth limitation is, when the legararie doth ap- 


&.L-non dubium. Ka prehend bis legacie, before the executor have proved 


tio c{t, quis vacante : | , 
L576 6 ener the will, and undertaken the cxecutorſhip (e), or before 


non diciturrtiole adminiſtration be granted (f ). 


1) Fee al © The fifth limitation is, when the executor is negli- 
turis eccle,puniendus BeDts and the legacie like ro periſh , as when certaine 


elt-per Legnanic.de fruity Or corne on the ground are given , and the ſame 
bonis inteſtarorum, ready 


Io 


. © 


> ++ hn" 


\l 
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rcadie for reaping (g)- 
The fixth limitation is, when the legatarie is igno- 
rant, that the thing by him apprchendcd and poſleſled, 
was bequeathed unto him (h). 
The ſeventh limitation is , when the legataric is alſo 
executor (i), 
The cight caſe is, when any legacie is bequeathed to 
good and godly uſcs (247): 
The ninth cate ( by the Lawcs of this Realme) is 
is wherea thing certain is deviſed, which cannor bur bc 
knowne to the legataric, For in this caſe, although he 
may enter to the Iegacic without Liverie of the, cxecu- 
tor (248); whereas if the legacic were, not cetaine, he 
could not enter thereunto without danger of loſſe ofthe 
legacie (249). But in theſe and other caſes the legataric 
doth not looſe his legacic (k) : albeit (it peed 
maybe compelled to reſtore the ſame (l), 


Of the death of the legataric before the 
legacic be dne. 


+ 1/ the legararie dye before the legacie be due, the lega- 
cie 6 extingniſhed. 
2 A ſimple 


3 What if the legatarie aye at the ſame inſtant when the 
Teftator ayeth. 

4 1f the Prince dye before the T eftator, his ſuccefſors may 
obtaime the legacie. 


kegacie beginneth 10 be due at the death of the 


(g) Taf.in d.L. non 
ubium.in fa. 


(b) Sichard,in eand, 
L.non dubium.n, I, 


(i) Sichar,ibi.n.12. 
(247) Tiraquel. de 
privileg. piz cauſz, 


Co 45- 
(248) Kellewayes 
Reports.fo x28.n.9z 
(249) Kelleway, obi 
ſupa. 

(k) Old, deaRion, 
clafl, 24 ation, inter= 
ditti quedlegatorum, 
fol.109, 

(JD) d. Lo 1+ quorum 
legarotum,& ibi Zaſ, 
& Ripa. d,L.non du- 
biar. &ibi af, & 
Sichard; 


5 A conditionall legacie is not due before the conditions 


+ © 


6 If the legatarie dye before the condition be extant, the 
legacit is not transferred to ba executors. 

7 Extenſions of thus former concluſion. 

8 Limitations of the ſame concluſion. 


:208 + (The ſeventh part. 
r= ' 9 If the leedtie be referred to « certain day, whether it 
£ Hady.6 due 9 death of the teſtator. . 
10 When the day is miterly ancertaine, the legacies 6 if 
+ #t wereconditionall, Wi 1-2518 
11 What if the day be certeine in ſome reſpects, and wn. 
certainein other reſpects. 


$. XXII. 


ODA F thet legatarie dye before the legacie be 


2) L.f poſt.f.quan- oÞ *X inguiſhed (a); Thar 
Ges eyed __- - ws 4 legacie is due, 
wy 6 ee 7 'wearete conſider, whether the ſame be 
noe «2 +Þ bb p pure and fimple, or conditional, or refer 
(b)GloCin Rub, de | me F0te 00 x | 
cond& demen. ff. . _ VVhent the legacie is pare ud ſimple,the day where- 


"ea 43 i 2eie* in thelegacy beginneth to be'due, is theday of the death 
YT cum ofthe me (c), and therefore if the legataric dye be- 
igitur, & 5. in novil* fore that day, the legacic is voyde : kind can the exe- 

we. C, de cad. rol- Y 4 
tend, | cutors or adminiſtrators of the legataric demand the 
(d)d.L.unic,S.cum ſame (d). Infomuch, thatif the teſtator by his laſt Will, 
—e do or lands _— — I.S. __ his 
* heires:periif 1: S; the reſtator, the deviſe is 
(250) Plond. in caſu 0 ee ay death of I. S. before the-teſtator, 
unter Brere.&: 1g9e- and ſo the heires of rhe. ſaid 1. S, cannot recover the 
| RordeChedding- land by force ofthe will(350). Andf ſoit isalthough 
porcaſe. i, Fe Argataric live as long as theteſtator, for if he do not 
enla.bello,rajnz,nes- ——_— —_— but — _ both _ in- 
frag.ucer przſumicur r (bo venture being drow , Or 
nn rome >) apy both being ſtroke to death with the fall of ao kende *:) 
6eprnl go. Inthis caſe alſo the legacie is not due (ce), and conſe- 
Ciel reb. quently, not tranſmiſſible to the executors or admini- 
de Tiraqu, de or” ſtrators of the legatarie. Bur if the legatarie do over-live 
in reb.exig.lim.z,nec the teſtator, though it be bur a-very little, even a mo- 
a ot Lf ment, then the legacieis:due (f), and ſo may 'bec re- 
ſub. 5. covercd by the executors or adminiſtrators of the lega- 
| taric 
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rarie (8): neither is it materiall whether the legatarie did 
know, or were ignorant (h) of the legacie, or whether 
the wil were proved,or the adminiftration of the goods 
committed, whiles the legatary lived (1) : for in this cafe 
alſo the ſame is duc to his exceutors or adminiſtrators, 
Howbcitt the former. concluſion, that if the legataric 
dye before the teſtator, the legacic is extinguiſhed,doth 
not-procced wheie any thing is bequeathed to the 
Prince : for though the Prince dye before the teſtator, 
yet the legacic is due tothe Princes ſucceſſor (k). 

When t the legacic is conditional, rhe day whercin 
che legacie beginncthto be due, is the day wherein the 
condition is performed or extant (1): and therefore 
f the rule is, that thelegatarie dying in the meanc while, 
before the condition be extant, the legacie is extinguiſh- 
ed (m): which rule-f isextended, although the legataric 
were one of theteſtators children (n ): 

Irem,although the condition were referred to the wil 
of the legataric : Example ; The tcſtator giveth to A. B. 
an hundred pound if he will : for in this caſe alſo, if the 
legataric dye before he have declared himſelfe willing, 
the legacic is-extinguithed (0), and ſo nothing is duc to 
his executors or adminiſtrators. Likewiſe, if the condi- 
tion be alternative, whereof one part is ſimple, and the 
other conditionall, it the legataric dye before the condi. 
' tion be cxrant, the legacic 1s utterly voyd (p) * For ex- 
ample, the Teſtator doth bequeath to A.B. all his plate, 
or if his wife have a childe,an hundred pound: albeit 4, 
B. dooverlive the Teſtator,but dyc before his wife have 
achilde,the executors or adminiſtrators of the legatary, 
can neither obtain the hundred pound,nor the plate(q). 
6" Limitations f of this former rule aremany (r): Firſt, 
when it is the Teſtators will and meaning, that the con- 
ditionall legacic be tranſmitted (\); 

Secondly, when it doth not ftand by the legatarite, 
wherefore the candition is not performed, and in thar 

O 0 reſpe&t 


JL. 6 poſt diem. it 
th .ceds 
(b)L,ulre. quando 
diesleg.ced.ff, 

(+) L.unic,S. fin amtE 
C.de cad tollend Dier 
fe 367372» 


(&)L.quodprinc.f, 
de leg.t 

(1) L.unic,& fin aus 
rem C.de cad.roÞBar 
in L.fi poſt. ff, quan- 
do dies leg ced, 

(wm) L.intercidir,ff. de 
cond. & demon. & 
Bar.in d.L,fi poſt dic. 
(n)Glofl. ia L.unie, 
de his qui ante aper. 
tab.C, Valq de (uc- 
ceſl.progrefi,1.3-$,19 
n,19,qu2 opinto 
communis eſt, ut ; t- 
tius per Manz,de 
conica.ule yol,b It, 
ctit.20.N,T. 

(o)L.fi ira. $.f1 illi de 
legi.ff, 
(p)Locum Alud.f. 
quando dics leg. cede = 
(q)DD,ia d.L.cum 
ilud ZXxiolegia ct, 


quia in alernativis 


non ſunt duo legata, . 
led unum» 

(1) Vigel merhod.. 
jur.ciri}parr.4.lib,r g 
C7. Except.2, Vide 
Mant.li,30 tit.ni; 
(s) Valq.defucceſi. 
progreſ.lib-2.5 i 5,n, 
94lid 35S 29,0,16, 
Bar, in L; {is cvly S. 
hoc autem de leg. 1, 
in fin, 


_— 


DR —— 
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t) c. cum non ſtar 
Ge ages. pihuiye 
ra 4.S 8. 
(u) (5 age rale df. de 
cond, & demon, 
x )Supra pnrt.4-9 9 
) L. nou ad £2 
e cond.& demon,& 
Caftr, ibid- 


Cz) L. C.deTo: 
Nic, & oy 


(a) Lfidies, $ ule. ff, 
quande diesleg, ced. 
Manrti-de coniea.ult. 
vol. 1z.tit, 20:0,5, 
L.conditiones. 


bezred,inftir. & ſupra 


$$, 4. & 5 part, 4+ 


(c\ L, cedere diem, 
de verb,fig.ff. & ibi 
Alciat. & Rebuff, 
(d) L fidies. ff, qui-+ 
do dies lega. ced- Si 

| homedeviſe 20, |. a 
W.S.debrer, pay,in 4 
Annes. puis ſon wort 
&devyc.Vacorelez- 
Executorsle deviſc, 
[ancra Le mony onLe 
Reſt, decco devant 
L'ordinary. Brooke 
Abridge. Tir, Deviſc. 
Nol7- 45, 

(ec) DD.in d, Le f 
dies. &in L. 6 poſt 
diem ﬀ. yr dies 
cow.op.S legatuw,q 
43.0, 74,5. 


reſpe& the condition is reputed for accompliſhed (t): 4 


hirdly, when thelegacie is not conditionall, bue 
modall (u), (of which difference 'we have ſpoken be- 
fore (x).) f7 | 

Fourthly, when the legacic which was firſt conditi- 
onal,is afterwards repeated without any condition(y). 

Fifthly, when the Teſtator doth give the legacic up- 
on condition afterwards to be expreſſed, but expreſſerh 
none (z). 

Finally, whereſoever the condition doth not make 
the legacie conditionall (cither becauſe it is ſecretly in- 
cluded (a) in the diſpoſition, or reiced (b)) it doth 
not hinder the tranſmiflion of the legacie to the execu. 
tors or adminiſtrators of the legatariedeceaſed,nd more 
than if it werea ſimple and pure legacie. | 

When F the legacie is —_— to a day,then it skilleth 
whether the day be a/togetber certaine, or altogether wn- 


certeine, or in ſome reſpec? certaine, and inother reſpects 


SPCAriamne. 

 Tathefirſt caſe, that isto ſay, when the day iu certaine, 
thelegacic beginneth to be due at the time of the death 
of the Teſtator, although it can not be demanded cfle- 
Aually before the day do come (c). And therefore if af- 
tcr the death of the teſtator, the legatary dye allo before 
the day of payment,the legacie is tranſmitted to the cxe- 
cutors or adminiſtrators of the legatatic,as if it had been 
a pure and ſimple legacic (d): For examplezthe Teſtator 
doth bequeath to A. B. an hundred pound at-Eaſter, 


anno doxini 1600, and afterwards dycth,and after him 


the + cyan dycth alſo before Eaſter axxo 1600: In this 
caſe the executors or adminiſtrators of the legataric, ar 
Eaſter 1600, may demand and recover the legacic, be- 
cauſethe time is undoubted!y certaine(in the reputation 
of law) as well in reſpe& of the queſtion whey, as in re- 
ſpeR of the queſtion whether (c), | | 

In the ſccond caſe, that is to ſay, whew f ihe day is ut- 
terly 


Io 
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terly uncertaine, the legacic is compared to a conditio+ (f)L.diezincerws,ff 
nall legacie (f): and therefore if the legatarie dye in the & <9nd.& demon. 
meanctime, the legacic is loſt without hope of devolu- 

rion thereof, to the executors or adminiſtrators of the , )Lunic, $4 
legatarie deceaſed (g): For example; The teſtator ſaith: _ C.decadioll, 
Ido bequeath to A. B, an hundred pound when he ſhall 
be marricd : or thus ; I bequeath to A. B. an hundred 
pound tobe payed when he (hall be married : here the 
day is utterly uncertaine: for neither is it certaine whey, 
neither yet whether the legataric ſhall marry before the 
cvemt : and therefore if the legatarie dye before he be 
married, his executors or adminiſtrators have no aQion 
or right to demand the legacie (h): neither is it mate- 
riall, whether the day be ioyned to the ſubſtance of the 
legacie, as in the former example, or tothe execution (i) Barin L. ficui. $ 
thereof, as in the ſecond example: for it is not devolved —_— _ I. 
neither in the one caſc, nor in the other (1). Bur if the 1 Trebel.f. & Alex, 
Teſtator bequeath to A.B. an hundred pound for and ibid.Mantic.de cons 
towards her marriage, and ſhe dyc before marriage, yer —— : "ed þ 


is the legacic due to her executors or adminiſtra- munis opinio, teſte 
tors (251). Gral, Theſ,com.op.$ 
hat is to ſay,whenf the day i legatum q, 43, N73 

In the third caſe, that is to ſay,whenf the day 1s pa!t- I egaro Titio relics 


(b)DD.in 4:5 fin 


autem., 


ly certaine, and partly wncertaine, we are to diſtinguiſh, ita ut Meviam druar 


whether the uncertainty be in reſpe of the queſtion ————— 


whetber,ot of the queſtion when. Vide Menoch. Tra. 

If the uncertainty be in reſpe& ofthe queſtion whe- 4 pp 
ther, not of the queſtion whe» - as if the Teſtator do be. ar png 
queath an hundred pound, when bis ſonne ſhall come to legarum,q.48. n,z, 
the ageof xi. yeeres, (for here it is certaine when he (or ng 
ſhall be of that age, bur uncertaine whether he ſhall live ;s, | 
till he come tothatage :) In this caſe we muſt yer againe 


diſtinguiſh: for cither the time is ioyned rotheſubſtance (&)Bar, ind. L, Gcui 
$ hoc autem, de leg, 


of the diſpoſition, as when the Teſtator ſaith ; I give to |; 1,6 Two. in prin, 


A: B. an hundred pound when he commeth to the age "qaado dies,lcg,ced, 
fxxi. yeeres,and the legacic is not devolved to his exe, *: V*(9. de ſucceed. 
0 Ll. yee S, g . os progreſl.lid. 3,5 29, ? 


cutors or adminiſtrators, if he dye in the meane time(k), »,z. 
Oo 3 . (except 


+ 
6 —_ - 5 
F 
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(Supra part. 4, $. (exceptin certaine caſes elſewhere beforeſpecified (l),) 
37 ſubiu®. » . oreiſetheday isioyncd to the execution or performance. 
of the legacie : as _ _——_— 
A-B. an hundred pound, which he willethto be payc 
when the legataric ſhall be of the age of xxi. yeeres, and 
then the legataric dying in the meanctime, his executors 
Cm) L.exhis verbie, Or adminiſtrators may recover the legacic, when the 
Cx 11 fg , . 
C.quzndo dies leg. tine is expired that the legataric ſhould have becne of 
or the age of xi. yecres if he had lived (m). 5% 
hoc autem f.de leg, = Tf the uncertaintie be not in reſpec of the queſtion. 
1,Alex,in LeSe jus 2d where, but of the queſtion whey, as if the Teſtator do 
F ome ect bequcath ro A.B.an hundred pound, when the executor 
3.5 29, 3,xcrb.qui+ of the teſtator ſhall dye, or to be payed when the ſaid 
rk bo wed; # EXecutor _ - For _ 1 : —_— _— _ | 
indo diesleg. ced. CXECUtOr muſt dye (we muſt all dye) but when he mu 
DD.in Lbzres weus dycit is + : In this caſe the legacie is not tranl- 
g_ mitted, the legataric dying before the executor of the. 
mulier,n,70,71,9u0+ Teſtator (n): howbcit this legacic after anothers death, 
Mn SI if it be ducly conlidered, is not onely.uncertaine, in re- 
| Theſccom,op 5 lega- ſpe of the queſtion whey, bur alfo.in reſpe& of the 
rain,9-43. ne8, TY ueſtion u herher, becauſe ir is uncertaine alſo whether 
= hy pn WS « wy lIegataric {hall over-live the executor,notonely when 
(o)d L,hzres meus, the executor ſhall dyc (0), as clſewhere hath becne de- 
de cond,& demon. ff. clared ( p). 


(Cp) Supr par44S.'7 


-—— ae er rn nn nn no OOO - OO DO O— _ — 


OfchedeſtruQion of the thing. 
bequeathed, 


_—— 
4 


1 The legacie is extingniſhed, if the thing bequeathed ds. 
periſh. 
2. What if it periſh by the fad? or negligence of the exe- 
' cCutor. 4 
3 -F”hat if the legacie be general, or do confift in quay= 
fiHte, 


4 What 
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4 What iſ ome thing of two things be bequeathed, where- 
of the one doth periſh. 

$5 What if the thing bequeathed be not deſtroyed, but the 
forme thereof altered. 


6. XX1I111. 


&2F the f thing bequeatheddo periſh or be (3) S. Sreslegara; 


© deſtroyed,the legacy is extinguilhed(a), CR ER 
d and the legararie deſtitute of remedy: deviſe.fol4r.43,43; 


a9 G& For cxample ; the Teſtator doth be. | 
Fge4g quecatb unto the his beſt oxe, whichoxe 41 
is afterwards killed : In this caſe the legacic is extin- &,deleg. 2. 


guiſhed (b), infomuch that neither the skinne, nor the (<6. S. fires legata. 
fleſh, nor the price, is duc unto thee (c),which rule nor- Ga) OO wk 


withſtanding is limited in certaine caſes. ve bn L. Jana da 
Firſt, when f the thing bequeathed doth periſh by 7£6%% 
the fa& or negligence of the executor : as when the cxe. CC nrelinn: F m_ 


cutor after the death of the teſtator , converteth the precedar interpella- 


thing bequeathed to his owne proper uſe (d), or when 39:34 39” —_— 


he maketh delay, in not paying or delivering the thing gaticaulaf de verb, 
bequeathed ſo ſoone as he may, ,after be have undertaken 5% {ed non ſuffice 
the executorſhip (ec), or doth uniuſtly deferre the Pro- nemp? n= i 


ving of the will, & undertaking the executorſhip(f),and menco orieur. Cag- 


the thing bequeathed periſh in the meane time: for then ro _ re, 


the legacic is not ſo extinguiſhed, but chat the legatarie (+) L equis. f. de 


may recover the value thereof: albeit the thing ir ſelfe CPEn _ 


be not extant (g). And albeit, peradventure it would j7x. fervum fit. $- 6 
have pcriſhed likewiſe *, if it had beene delivered to the pecula de leg.r. 1 L. 

ie 1 s enarus,cod.tit, Mans 
legararie induetime (h). — 
vol lib,g.cti.12.n.z. 
* Quemodo conftabit rem etis iflegatario cradicam perire voluifle. Vide Ripam in L. qued te,Si 
cor pe if. & Cognal,in cand L-n. 82, (b) Alex, laf, & alii, in L, newode verb. ob, ff, quorum 
opinioeft communis, ut refert Iaf. ubi lupra, & Soarex, lib.recepr.ſententiarum. liters M- n. 223. 
de qua ſenrenria ranto minus dubitarur,quento magis dubitarur an res apud legatarium pericura 
faifer. Quod {i manifeſte conſtat rem eodem mode fuifſe perituram apud legatarium, Hie mulci 
recedunt ab illo communi dogmare exiſtimantes wquiorem opinionem efſe,urt non teneatur exc» 
cutors Soarez ubiſupra Ripa, in Lefi infulam.de verb. ob. n, 97. 


Oo3. Second- 


4 
FS 
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(i) Leincedium,C.fi 
L.non amplius 
Q oy paar Min- 
ſing in $ & res Icgata, 
Inftic.de legs, 
(k) L. hujuſmodi. S. 
fticbum, & $. fi cui, 
do lega. 1; 


$ L,cum res.$, fed 
leg, t. 
m) L-hujuſmodi $, 
ichum.& $.<6 cui.de 
tkg.r.L.ftam hberum 
$ uludcleg,a. f, 


En) Bar,Lancel.Dec. 
& aki,in L. ſervum, 
&li.S, 6 pocula,ff de 
A leg. r-quorum opi::10 
gommuniter appro - 
barur, ur refert laſ. 
e<d.$S.0.5F. 


thoug 


Secondly, when f the legacic is generall, or conſiſt» - 


eth in quantity; as when.the reſtator doth bequeath an 
horſe, or an oxe ( netthis horſe, or that oxe:) or when 
the Teſtator doth bequeath certaine quartcrs of wheat, 
orother graine, not this or that grainc lying in fuch a 
barne or garner : this kinde of legacic cannor periſh, 
hall thereſtators cartel! do periſh, and all his corn 
be conſumed (i) : and therefore the legataric may reco- 
ver his legacie, unleſſe ſome certaine thing were offered 
tothe legataric, which he without iuſt cauſe refuſed ro 
take: for then it the ſame thing do periſh afterwards, the 
legacic is extinguiſhed (k). 


Thirdly , when f one ef two things is bequeathed 
alternatively ; as if the Teſtator do bequeath his appa- 
rell, or his books, the one of theſe being conſumed, the 
other of them may be recovered (1), unlefſe the eletion 
appettaining to the executor, be offcred the one of them 


tothe legararie, which afterwards periſhed (m)- 


Fourthly t , when the thing bequeathed, whereof 
the forme isalrered, may be reduced to bis firſt matter, 
as when the Teſtator doth bequeath ſome maſle of met- 
tall, beirgold or filver, tinne, or ſuch like , whereof the 
Teftator afterwards doth make ſome veſſel], or other 
inſtrumenr. Or on the contraric, the Teſtator having 
bequeathed a cup of gold, or other veſſell, or inſtrument 
of mertall, doth afterwards di{lolue the ſame to his firſt 
matter: or the Teſtator having bequeathed a cup of 
gold, doth make a chaine thercof :the will of the Te- 
ſtator by ſuch alterations is not preſumed to be altered, 


and therefore the legacic is not thereb 


ed (n). 


y extinguiſh- 


Bur if the thing bequeathed after the forme thereof 
be altered canner be reduced 19 that which it was before, 
as wool! when it is made cloth; or-Timber, when itis 
hewen or made parcell of a ſhip : the Teſtator baving 
bequeathed certaine wool! or timber, and afterwards 


tran(la. 


CA 


_— 
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tranſlating the ſame to other formes, from whence they 

cannot be reduced to the former, the legacie is extin« | 
guilhcd (0), unleſſcit do appeare that the will of the Co) lens le beg, 
Teltator therein isnot changed (p). & thi pine buoy” 
Other limitations there be of this rule, as alſo divers ind.l.ſeryuw filii. $; 
other cauſes wher@by legacies may beloſt : But neither doyrg yes 
have I convenient leafure to proceed in the diſcourſe 

thcreof, neither do I thinke the ſame either ſo needfull 

or profitable to be knowne, as theſe whereof I have ; 

made choice, and which I have already delivered. And  __ m_ 
therefore | choughe good onely to referre ſuch as are chodo exaRiflima 
(q) farther ſtudious in thar point, to their owne more Juris cpilio.l rn. cn, 
plentifull Libraries, and more ſcrious labours, and here —_ HD 


cutoffthe thread of this teſtamentarie Treatiſe. | micreadi kegata. 


EE  MENMIY 
OCHS 


An Epilogue, 


; H ws for thy love (loving Conntry-man) 
> >& have ] delivered wnio the view of thy 
x 272 indeement, the pitture of my concert cone 
1D cerning Teſlaments, which if thou ſhalt 
Hz 4 901d ſharply, then I ſtare ſtrongly, wot- 
 mwithſlanding my late Correfions and additions that yet 

frill thou wilt eſpie inftead of inft proportion, lameneſſe, 
or want of ſame notable members; and infteed of deletta- 
ble beautie, deformitie,or ſpots of foule and loatbſome er: 
r0wry. Wherefore as at the firft 1 did earneſtly entreat far 
{avonr, fo now in theend 1 do hambly beege for pardon, 
And althowgh peradventure 1 might uſe ſome reaſons to 
draw thee thereunto (4s by giving thee 10 underſtand) 
Firſt 1hat all the limmes and boxes of this my teſtamenta- 
rie picture, were not onely heretofore out of toynt: but ſcat- 
tiered and diſperſed farre aſunder, ſome amongſt the laws 
civill, ſome amorg ſt the decrees and decretals, ſome a. 
mong ſt our provinciall conflitutions , and ſome amorgſe 


the laws, flatutes, and cuſtomes of this Realme: and there, 


fore the labowr in ſearching and ieyning of ſome of theſe 
diſmerbred members, to te rather thankfally accepted, 
than the not collefting of all to be acconnied a fault. Se- 
condly, that theſe manifc1d laws being ſo contrarie one to 
another, and ihe interpreters of every ſeveral law being 
at everlaſting Variance amongſt themſelves about every 
ſentence, every word, and every letter almoſt ; the blits 
andblemifhes of the warke are ſo much the more tolerable, 
by how much the ſimple trath # eften obſcured and miſt a- 
key for errouy; and errour (clithed in Trmhs garment) 
imbraced 


Dulcisamo' patriz 
rarione valent ior 
oOmnl. : 


imbraced many times for truth it ſelfe, even of the lear- 
ned. And thirdly, that foraſmuch as no man bitheris 
fince England was Albion, hath ſet forth « perfect Idea 
of an Engliſh teſtator, or a right patterne of a lawfull Te. 
ſftament within this land : The Amthor therefore in adven. 
turing tobreake the ice to make the paſſage eaſie for hi 
Countrey men, failing ſometimes of the Foord, and fall- 
ing into the pit, may ſeeme worthy to be pittiea, or at leaſt 
J unworthy tobe reprebendedin thu emterpriſe,ns lefſe pro- 
E. | | fitable for ths Common-mealth, than it i #ſaall to aye: 
| : Neventhelefſe, becauſe it more tendeth to the advance- 
ment of thy commendation, to be entreated than perſwas- 
ded, and more fit for mine owne ſafety to crave with b- 
mility, than proudly ts challenge that which may be de- 

ned: reiefing therefore theſe foreſaid reaſons,7 do wholly 
ſobnnit ſelfe unto thy courteſie, beſeeching thee to uſe 
ww friendy, and either 10 pardon freely, or to admoniſh 
charitably : ſo ſhall I beve iuft cauſe 18 commend thy ver- 
18, 4nd gladly amend any fault commitied, Farewell. 
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